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KOTE  AS  TO  THE  REFERENCE  TO  RECORD  NOW  PRINTED 
WITH  THE  TITLE  OF  EACH  CAUSE. 


Tee  Eeference  to  Becord,  which  is  noted  on  the  bill,  gives  the  year  of 
filing,  the  initial  letter  of  the  surname  of  first  Plaintiff,  and  the  con- 
secutive number  of  the  bills  of  that  year  and  letter,  and  leads  to  the  file 
of  pleadings  in  the  Becord  and  Writ  Clerk's  Office. 

The  year,  letter,  and  number,  also  lead  to  the  entry  of  the  cause  in 
the  Cause  Books.  The  Cause  Books  commence  in  the  year  1842.  As  to 
causes  commenced  before  the  2nd  of  November,  1852,  they  contain  the 
dates  of  pleadings  and  formal  proceedings.  As  to  subsequent  causes 
they  contain,  in  addition  to  these  particulars,  the  dates  of  all  decrees, 
orders,  reports,  and  certificates  made  since  the  30th  of  November,  1855. 
In  these  books  there  is  entered  against  every  decree  or  order  a  reference 
to  the  volume  and  folio  of  the  Begistrar  s  Books  for  the  year,  where  the 
decree  or  order  will  be  found  in  extenso. 

No  reference  is  written  against  reports  or  certificates,  but  the  dates, 
extracted  from  the  Cause  Book,  lead  to  the  corresponding  entries  in  the 
Volumes  of  Beports  and  Certificates,  and  the  Index  thereto. 

The  Cause  Books  are  kept  in  the  Becord  and  Writ  Clerk's  Office. 

The  Begistrar's  Books  and  the  Index  thereto,  and  the  Beports  and 
Certificates  and  the  Index  thereto  called  the  Cidendar  of  Beports,  are 
kept  in  the  Beport  Office,  a  branch  of  the  Becord  and  Writ  Clerk's  Office 
under  the  same  roof. 

For  the  time  of  commencement  of  year  in  the  "  Begistrar's  Books,"  see 
1  Seton,  pp.  2,  3. 

When  the  Beference  to  Becord  is  not  known,  it  may  be  found  by 
searching  for  the  necessary  period  the  Index  to  Cause  Books  kept  in  the 
Becord  and  Writ  Clerk's  Office. 


In  searching  for  decrees,  orders,  reports,  and  certificates  made  in 
causes  commenced  before  the  2nd  of  November,  1852,  or  made  in  sub- 
sequent causes  before  the  30th  of  November,  1855,  or  made  in  matters, 
the  old  method  must  still  be  followed,  viz. : 

If  a  decree  or  order  is  required,  search  in  the  Beport  Office  the  Index 
to  the  Begistrar's  Books ;  if  a  report  or  certificate,  search  in  the  same 
office  the  Calendar  of  Beports.  The  Index  to  the  Begistrar's  Books 
gives  the  reference  to  the  Begistrar's  Books,  and  the  Calendar  of  Beports 
tbo  reference  to  the  Volumes  of  Beports  end  Certificates. 


Affidavits  are  filed  in  the  Becord  and  Writ  Clerk's  Office,  where  the 
Index  thereto  may  be  searched. 

Petitions  are  filed  in  the  Beport  Office,  where  the  Index  thereto  may 
bo  searched. 
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1871 


[1869^  K.    20.] 

Jun$  8  9  12  * 
Builder^ s  Contract — Arhitrattan  Clause — Agreement  as  to  price  hettveen  Archtlect       j^q^^  3^     ' 

and  Emjjioyer— -Extra  Works — Complicated  Account — Juristliction.  —— 

An  architect  entered  into  an  undertaking  with  his  employer  that  a  honse 
should  be  erected  for  a  sum  not  exceeding  £15,000,  including  architect's 
commission  and  all  expenses,  and  engaged  the  services  of  a  builder  who, 
without  being  informed  of  the  undertaking,  gave  an  estimate  based  on 
quantities  given  him  by  the  architect,  and  entered  into  a  contract  with  the 
employer  for  the  completion  of  the  work  from  the  architect's  plans,  and 
under  his  superintendence,  for  £13,690,  with  power  for  the  architect  to  order 
extra  works,  and  with  a  clause  providing  that  all  questions  between  the 
parties  under  the  contract  should  be  settled  by  the  award  of  the  architect — 
on  a  suit  by  the  builder  claiming  to  be  entitled  to  be  paid  by  the  employer 
for  all  quantities  executed  by  him  beyond  those  included  in  his  estimatoi 
and  for  extra  works : — 

Held,  that  the  account  was  too  complicated  to  be  taken  at  law,  and  ought 
to  be  taken  in  this  Court : — 

Held,  also,  that  on  the  evidence  the  architect  was  the  agent  of  the  employer ; 
that  his  undertaking  having  been  concealed  from  the  builder,  the  arbitration 
clause  in  the  contract  could  not  be  enforced ;  and  that  the  Plaintiff  was 
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M.  K.  entitled  to  an  account  for  what  was  due  to  him  for  any  works  executed  by 

him  under  the  architect's  direction  not  included  in  the  contract,  and  for  any 
works  so  executed  under  the  contract  the  price  for  which  was  not  therein 
KiMBEBLET  included,  and  for  any  variations  made  under  the  architect's  direction  of 

jJ?'  works  included  in  the  contract. 

X  HE  Plamti£f  in  this  case  was  Alfred  Kimherley,  a  builder  and 
contractor  at  Bavibwry,  The  Defendant,  William  Wentworth  Ftiz- 
vnlliam  Dick,  the  member  for  WicTclow,  was  the  owner  of  property 
at  Humewood,  in  the  county  of  WicMow,  on  which  the  Plaintiff 
erected  the  mansion-house,  the  contract  for  which  was  the  subject 
matter  of  the  suit  The  Defendant  William  White  was  an  architect 
in  London,  employed  by  the  first-named  Defendant  to  design  and 
superintend  the  erection  of  the  house  in  question. 

In  1866,  the  Defendant  Dick  being  desirous  of  erecting  a  man- 
sion-house on  his  property,  and  having  heard  of  the  Defendant 
White  as  an  architect,  requested  his  agent,  Mr.  Fenton,  to  write 
and  ascertain  the  terms  on  which  he  would  undertake  the  pre- 
paration of  the  plans  and  the  superintendence  of  the  work. 
Accordingly,  in  August,  1866,  Fenion  wrote  to  the  Defendant 
While  the  following  letter : — 

"  As  Mr.  Bick  has  never  been  engaged  in  any  building  operations, 
and  is  in  some  measure  ignorant  of  the  conditions  on  which  archi- 
tects usually  enter  upon  an  undertaking  such  as  he  contemplates, 
he  is  desirous  to  know  the  terms,  to  prevent  any  misunderstanding 
hereafter.  It  would  be  well  if  you  named  the  conditions  both  for 
completing  the  entire  building,  or  for  merely  coming  to  Eumetvood, 
and  nothing  more  to  be  done,  which  is  very  unlikely." 

The  Defendant  While  sent  an  answer  stating  his  terms,  to  which 
BicJc  assented,  and  at  a  subsequent  interview  informed  him  that  he 
did  not  wish  to  expend  more  than  £15,000,  including  architect  s 
commission  and  other  incidental  charges.  It  was  then  arranged  that 
While  should  prepare  plans  and  elevations  of  buildings,  of  which 
the  entire  expense  should  not  exceed  £15,000.  On  the  27th  of 
February,  1867,  Mr.  While  sent,  in  pursuance  of  these  instructions, 
plans  and  elevations,  and  a  letter  to  the  following  effect: — 

«  February  27th,  1867. 
"  Dear  Mr.  BieJc, — I  am  sending  you  the  plans  with  the  elevation 
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of  the  front.     On  the  other  side  I  give  a  summary  of  totals  which       M.  R. 

I  feel  sure  may  be  relied  upon  as  a  guide  to  the  cost.  1871 

"  Upon  hearing  from  you  I  shall  be  prepared  at  once  to  go  on    kimbebley 

with  the  plans  and  specification,  and  to  f)roduce  a  builder  who       j.^' 

would,  I  have  no  doubt,  enter  into  a  contract  for  the  amount        

named.  TourrJ,  very  faithfully, 

William  WliHe. 

"  Shell  of  house £10,000 

Fireplaces,  bells,  and  other  finishings    .        .  1,800 

Contractor's  estimate     .        .        .         £120 

Clerk  of  works       ....  360 

480 


£12,280 

Architect .  620 

Travelling  expenses *•  60 

House £12,960 

Total,  say £13,000 

Stables — 

Shell £2,000 

Fittings 250 

Other  expenses       .        .        .  250 

Stables £2,500." 

On  the  28th  of  the  same  month  White  applied  to  the  Plaintifi^, 
who  had  before  executed  works  under  his  superintendence,  to 
ascertain  if  he  would  undertake  such  a  contract ;  and  after  some 
correspondence,  the  Plaintiff  attended  at  White's  oflSce  for  three 
days,  on  the  26th,  27th,  and  28th  of  March,  1867,  when  ho  was  in- 
formed generally  of  what  the  projected  works  would  consist.  The 
Plaintiff  alleged  that  no  specifications  or  working  drawings  were 
at  that  time  prepared,  and  there  were  no  materials  in  existence 
from  which  a  contractor  could  take  out  the  quantities ;  that  the 
Defendant  White  shewed  him  the  sketch  drawings  of  the  house 
and  offices,  and  called  out  the  quantities  of  tbe  work  to  which  such 
drawings  related,  and  the  Plaintiff  thereupon  stated  the  prices  for 
sncli  quantities,  but  that  as  to  the  laundry,  stabling,  and  fittings 
there  were  no  drawings;  that  the  aggregate  price  of  the  house 
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M.  B.       thus  arrived  at  amounted,  without  fittings,  to  £9500,  and  that  the 

1871        following  gross  sums  were  set  down  by  WhUe,  namely,  £640  for 
KiMBKRLBY   tho  lauudiy  and  courtyard ;  £1620  for  the  furnishing  and  fittings ; 

dJ^        and  £1800  for  the  stables— making  a  total  of  £13,500. 

The  Defendant  WhUe  stated  that  on  the  occasion  referred  to  he 

produced  plans  and  paper  sufficient  to  enable  the  Plaintiflf  to  take 
out  the  quantities  of  work  with  sufficient  accuracy,  with  the  assist- 
ance and  explanations  which  the  said  Defendant  offered  to  give 
him. 

On  the  28th  of  March  DicJc  received  the  following  letter  from 

White: 

"  March  27th,  1867. 

"  Dear  Mr.  Dicky— Yon  will  be  glad  to  hear  that  I  have  gone 

satisfactorily  over  the  work  with  Mr.  Kimherley,  and  he  is  ready  to 

sign  a  short  preliminary  contract  to-morrow  if  you  approve— 

"  Shell  of  house,  including  laundry,  &c.          .  £10,140 

.  Finishings  and  fittings         ....  1,620 

Stables 1,800 

Then  there  will  be  clerk  of  works  and  expenses  380 

Contractor's  estimate  .....  140 

Architect  and  expenses        ....  780 

£14,860 

"  So  that  you  may  safely  rely  upon  the  £15,000  covering  every- 
thing, unless  you  want  more  done  than  I  have  proposed.  Indeed, 
I  can  now  promise  it  shall  not  exceed  that  sum. 

•'  Yours  faithfully, 

"  Wm.  White:' 

The  following  tender  was  prepared  by  the  Defendant  White,  and 
signed  by  the  Plaintiflf,  relying,  as  he  alleged,  on  the  representa- 
tions made  to  him : — 

"To  W.  W.  F.  DicJc,  Esq.,  M.P.  "March  29, 1867. 

''  I  hereby  undertake  to  erect  and  complete  the  proposed  house 
and  offices,  furnished  and  fitted  complete  with  stabling  and  fittings, 
at  Humewoody  in  the  county  of  WicUow,  Irelandy  in  accordance 
with  the  plans  and  particulars  prepared  for  the  same,  and  fully 
explained  to  me  verbally  by  William  White,  F.S.A.,  architect,  for 


V. 

Dick. 
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the  sum  of  £13,690,  as  enumerated  below.    And  I  hereby  agree      M.  a. 

and  undertake  to  enter  into  a  proper  contract  for  the  same,  in       1871 

accordance  with  the  general  form  submitted  to  me  which  accom-    kimbkblkt 

panies  this  tender,  so  soon  as  the  working  plans  and  specifications 

shall  be  ready  for  the  same.    And  I  will  engage  to  submit  to  the 

sole  adjudication  of  the  said  architect  all  questions  relating  to  the 

same,  completing  the  whole  of  the  works  to  his  entire  satisfaction 

by  the  end  of  June,  1869,  but  having  the  back  wings  and  offices 

ready  for  your  occupation  by  the  end  of  June  in  the  year  1868, 

and  the  remainder  of  the  house  by  the  end  of  September  in  the 

same  year,  with  the  exception  of  decorative  finishings : — 

House  and  offices  without  fittings,  but  including 

laundry  and  courtyard   ....      £10,200 

Finishings  and  fittings 1,690 

11,890 
Stables  and  fittings  complete         ...  1,800 

Total £13,690 

**  AH  the  materials  to  be  the  best  of  their  respective  kind ;  the 
woodwork  to  be  well-seasoned ;  the  joinery  to  be  cut  out ;  and  the 
whole  of  the  timbers  delivered  on  the  spot  immediately  on  the 
signing  of  the  contract.  (Signed)        "  A,  Kimherleyr 

This  tender  was  sent  to  Dick. 

With  regard  to  this  tender  the  Plaintiff  stated  that  the  plans 
and  particulars  therein  referred  to  were  pencil  sketch  drawings  of 
the  house  and  office^  only,  and  the  quantities  and  gross  sums  noted 
down  by  Whiie  at  their  meeting  at  Whitens  office,  and  that  the 
Plaintiff  signed  the  tender  on  the  express  understanding  and  con- 
dition that  such  quantities  and  gross  sums  respectively  should  not 
be  exceeded  in  the  detailed  working  plans  and  specifications. 

The  Defendant  White  made  the  following  statement  respecting 
this  part  of  the  case : — 

"  On  the  morning  of  the  28th  or  29th  the  further  question  arose 
in  conversation  as  to  what  must  be  done  in  case  the  working  plans 
and  specification,  which  I  expressly  stated  should  form  the  sole 
basis  of  the  contract,  should  be  found  so  far  unduly  to  exceed  the 
original  quantities  as  to  create  difficulties  in  the  Plaintiffs  signing 
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M.  B.  the  formal  contract.  This  was  agreed  by  us  to  be  very  unlikely, 
1871  and  the  Plaintiff  expressed  himself  satisfied  that  a  liberal  spirit  had 
KinBEULET  been  shewn  in  the  estimate,  and  that  he  should  not  be  over-nice 
Dick  about  small  matters.  The  Plaintiff  well  knew  that  I  never  had 
—  been,  and  never  would  be,  responsible  either  on  my  own  behalf  or 
on  behalf  of  my  clients  for  the  correctness  of  the  quantities ;  and 
that  I  never  had  received,  and  never  would  receive,  any  considera- 
tion for  assisting  a  builder  in  taking  out  quantities ;  but  I  gave 
him  to  understand  that,  if  he  should  not  see  his  way  in  accept- 
ing the  contract  finally  at  the  moment  agreed  upon,  I  should 
be  willing  to  revise  the  said  plans  and  specification  in  detail ;  or 
that  I  would  endeavour  to  get  Mr.  BicVs  consent  to  increase  the 
amount,  and  at  the  worst  (which  was  most  unlikely),  that  I  must 
procure  that  payment  should  be  made  to  him  by  Mr.  Dick  for  such 
work  as  he  might  have  already  executed  prior  to  the  refusal 
to  sign  the  contract,  with  liberty  to  myself,  on  Mr.  DicVs  behalf, 
to  enter  upon  negotiations  with  other  builders." 

It  was  then  agreed  that  the  works  should  be  proceeded  with. 
^  They  were  commenced  at  the  beginning  of  April,  and  in  the  mean- 
time White  submitted  to  Dick  his  plans  and  specifications. 

On  the  3rd  of  June,  1867,  the  Plaintiff  was  requested  to  come 
up  to  town  to  sign  the  contract  in  the  course  of  a  few  days.  He 
was  ill,  and  unable  to  come  up  by  the  time  specified  ;  and  White's 
principal  clerk  was  accoi*dingly  sent  down  to  him  with  the  contract 
and  the  plans,  which,  after  a  short  interview,  the  Plaintiff  signed ; 
but  he  alleged  that  he  had  not  sufficient  time  or  opportunity, 
owing  to  the  state  of  his  health,  properly  to  examine  them.  There 
was  much  conflicting  evidence  on  this  subject. 

The  contract  was  dated  the  12th  of  June,  1867,  and  was  made 
between  the  Plaintiff  as  contractor,  on  the  one  part,  and  the  De- 
fendant Dicky  on  the  other  part ;  and  thereby,  after  reciting  that  the 
Plaintiff  had,  on  the  29th  of  March,  1867,  signed  the  undertaking 
to  enter  into  a  contract,  and  that  the  present  contract  was  the 
general  form  in  the  undertaking  referred  to  as  accompanying  the 
tender,  and  that  the  specification  thereto  annexed  and  the  working 
plans  had  been  since  submitted  to,  and  approved  by,  him,  and  were 
to  form  part  of  the  contract,  the  Plaintiff  thereby  agreed  to 
complete  the  works  to  the  satisfaction  of  the  architect  for  the 
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sum  of  £13,690;  and  it  was  thereby  provided  as  follows:    "The       M.R. 
said  architect  is  held  and  considered  to  have  the  power  of  ordering        isri 
any  alterations  or  omissions  during  the  progress  of  the  works,  with-    kujIJ^ley 
out  in  any  way  vitiating  this  contract,  and  such  alterations  shall       ^• 

be  thereupon  carried  out  by  the  said  contractor ;  and  further,  that        

in  case  any  di£ferenc6  of  cost  be  caused  by  such  alterations,  a 
formal  order  for  the  same,  signed  by  the  architect,  shall  be  sent 
to  the  contractor,  whose  proceedings  to  carry  out  such  works 
shall  be  considered  as  a  due  acceptance  of  the  same,"  and  further : 
"The  contractor  agrees  that  no  actual  or  pretended  excess, 
whether  in  construction,  materials,  or  matter  of  detail  shewn  by 
the  subsequent  working  drawings,  shall  in  anywise  be  considered 
as  a  claim  for  extra  charges  except  as  herein  provided ;  and  further, 
that  he  will  do  no  extra  work,  nor  in  anywise  claim  or  demand 
payment  for  the  same,  if  done,  but  on  these  conditions." 

The  contract  also  contained  the  following  proviso : — 

"  And  it  is  hereby  further  agreed  that  all  questions  between  the 
said  parties  touching  the  matters  relating  to  this  contract,  shall 
be  left  to  the  sole  determination  or  award  of  the  said  architect ; 
and  the  said  parties  hereto  respectively  shall  and  will  abide  by, 
and  perform  and  keep,  the  said  determination  or  award  made  in 
writing  under  his  hand  and  seal  delivered  to  the  said  parties 
respectively,  direct.  And  it  is  hereby  further  agreed  by  and 
between  the  said  parties  that  the  submission  hereby  made  shall,  at 
the  option  and  at  the  expense  of  either  of  the  parties  requiring  the 
same,  be  made  a  rule  of  Her  Majesty's  Court  of  Queen's  Bench  at 
Westminderr 

The  working  plans  referred  to  in  the  contract  were  thirteen  in 
number,  and  there  were  seventy-seven  pages  of  specifications,  all 
of  which  the  plaintiff  marked  with  his  initials,  but  he  stated  that 
it  would  have  taken  at  least  a  month's  diligent  labour  of  a  skilled 
contractor  to  take  out  the  quantities  from  them.  The  Plaintiff 
had  no  copy  of  the  contract  left  with  him. 

The  Plaintiff  proceeded  with  the  building  and  with  various  extra 
works  under  the  direction  of  the  architect,  believing,  as  he  alleged, 
that  for  all  such  extra  works  he  would  be  paid.  The  cost  of  the 
works,  including  such  extra  works,  considerably  exceeded    the 


V. 

Dick. 
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M.  B.      amount  mentioned  in  the  estimate  and  contract ;  and  this,  accord- 

1871        ing  to  the  Plaintiff,  was  partly  owing  to  the  fact  that  the  quantities 

KiiiBERiosY   i^  ^^^  detailed  working  drawings  prepared  by  White,  and  appended 

to  the  contract,  considerably  exceeded  those  given  to  the  Plaintiff 

as  the  basis  of  his  estimate.    The  Defendant  White  refused  to 

certify  for  the  payment  of  such  extra  works. 

At  the  beginning  of  the  year  1869,  the  Plaintiff  for  the  first  time 
discovered  that  the  Defendant  White  had  given  a  promise  or 
guarantee  to  the  Defendant  JDich  that  the  whole  cost  of  the  works 
comprised  in  the  contract  should  not  exceed  £15,000,  including 
the  architect's  remuneration  and  the  salary  of  the  clerk  of  the 
works.  The  Plaintiff  alleged  that  White  had  thereby  a  personal 
interest  in  keeping  down  and  reducing  the  amount  justly  payable 
to  the  Plaintiff,  and  that  it  was  inequitable  that  any  of  the  matters 
in  question  should  be  left  to  his  adjudication. 

The  Defendant  Dick  refused  to  pay  the  amount  claimed  by  the 
Plaintiff  for  extra  works,  and  the  Plaintiff  accordingly  filed  his 
bill  against  the  two  Defendants,  praying  that  it  might  be  declared 
that,  in  addition  to  the  said  contract  price  of  £13,690,  he  was 
entitled  to  be  paid  by  measure  and  value  for  all  quantities  of  work 
executed  by  him  beyond  the  quantities  included  in  the  Plaintiffs 
estimate  of  the  2[ith  of  March,  1867  ;  that  an  account  might  be 
taken  of  what,  on  the  footing  of  such  declaratioi?,  was  due  to  the 
Plaintiff  from  the  Defendant  Dick  in  respect  of  the  works  included 
in  the  estimate,  and  the  extra  works  executed  by  the  Plaintiff;  and 
that  the  Defendant  Dick  miglit  be  ordered  to  pay  what  should  be 
found  due. 

The  Defendant  Dick  declined  to  enter  into  the  question  between 
the  Plaintiff  and  White,  and  relied  entirely  on  the  Plaintiffs 
tender  and  contract ;  and  stated  that  he  was  ready  and  willing  to 
pay  whatever  might  be  due  to  him  under  the  contract  as  soon 
as  he  obtained  the  requisite  certificates  of  the  amount.  He  deniel 
that  White^  while  acting  as  his  architect,  was  his  agent.  He 
admitted  that  the  basis  of  his  employment  of  White  was,  that  the 
sum  of  £15,000  was  to  cover  every  expenditure,  as  stated  in  the 
letter  of  the  27th  of  March,  1867,  and  submitted  that  the  bill 
ought  to  be  dismissed  with  costs. 

The  Defendant  Whites  grounds  of  defence  have  already  been 
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partly  stated.    He,  by  his  answer,  went  fully  into  all  the  transac-       M.  E. 
tions,  for  the  purpose  of  shewing  that  he  had  treated  the  Plaintiflf       1871 
with  good  faith ;  that  the  Plaintiff  had  full  opportunity  of  pre-    kimbebley 
paring  his  estimate ;   that  the  price  mentioned  in  the  contract         '• 

ought  not  to  stand  for  the  quantities  and  works  stated  as  the  basis        

for  the  Plaintiff's  estimate ;  and  that  the  Plaintiff  ought  not  to  be 
paid  by  measure  and  value  for  the  excess  in  the  quantities  and 
works  executed  by  him  ;  but  that  the  contract  was  binding  on  the 
Plaintiff,  and  ought  to  be  strictly  adhered  to,  and  that  it  was  not 
now  open  to  the  Plaintiff  to  raise  any  question  as  to  alleged  discre- 
pancies between  the  quantities  in  his  estimate  and  those  in  the 
contract  plans  and  specifications.  He  further  stated  that  he  had 
not  given  any  personal  guarantee  to  Dick  that  the  total  cost 
should  not  exceed  £15,000,  and  that  he  had  not  thereby  any  per- 
sonal interest  in  keeping  down  that  cost. 

Mr.  South ffaie,  Q.C.,  and  Mr.  Beffff,  for  the  Plaintiff: — 

The  Plaintiff  in  this  case  is  entitled  to  an  account  of  all  extra 
works  done  and  executed  by  him  in  pursuance  of  the  tender.  The 
tender  and  the  contract  must  be  taken  together,  and  as  the  con- 
tract w^as  executed  by  the  Plaintiff  without  sufficient  materials 
being  furnished  to  him  by  the  Defendant  White,  and  when  he 
could  not  give  the  time  which  was  necessary  to  enable  him  suffi- 
ciently to  consider  it,  he  cannot  be  strictly  bound  by  it  wherein  it 
differs  from  the  tender.  Besides,  the  evidence  shews  that  the  real 
contract  between  the  parties  differed  materially  from  the  written 
contract ;  and  parol  evidence  may  be  adduced  to  shew  what  the 
actual  contract  is.  The  Defendant  White  must  throughout  these 
transactions  be  regarded  as  the  agent  of  Dick,  and  Dick  must  be 
held  responsible  for  his  acts. 

It  appears  that  Dick  had  been  assured  by  White  that  the  whole 
expense  should  not  exceed  the  sum  of  £15,000.  This  promise  or 
undertaking  was  never  disclosed  to  the  Plaintiff;  and  on  this 
ground  we  contend  that  the  arbitration  clause  in  the  contract 
providing  that  **  all  questions  between  the  parties  touching  the 
matters  relating  to  the  contract  shall  be  left  to  the  sole  deter- 
mination or  award  of  the  arcliitect,"  cannot  be  enforced ;  for  it  has 
been  held  that  where  there  is  any  circumstance  calculated  to  bias 
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M.  R.       the  mind  of  an  arbitrator  unknown  to  either  of  the  parties  who 
1871        have  submitted  to  his  decision,  that  is  a  sufficient  ground  for  the 
KniBBRLKT   interference  of  the  Court 
Dick  '-Thufif,  in  Kemp  v.  Bose  (1),  where  a  builder,  by  his  contract, 

bound  himself  to  abide  by  the  decision  and  certificates  of  an 

architect  as  to  the  amounts  to  be  paid  for  the  work,  not  knowing 
that  the  architect  had  given  an  assurance  to  the  employer  that 
the  cost  of  the  building  should  not  exceed  a  certain  sum,  although 
he  refused  to  guarantee  that  amount,  the  Court  did  not  consider 
the  decision  of  the  architect  made  under  such  a  bias  as  binding, 
but  gave  directions  so  as  to  ascertain,  under  the  authority  of  the 
Court,  how  much  remained  justly  due  to  the  Plainti£f.  That  case 
is  a  direct  authority  in  the  PlaintifTs  favour. 

The  same  principle  was  recognised  in  Seoit  v.  Corporation  of 
Liverpool  (2),  where,  however,  as  the  builder  was  aware  of  the 
agreement  between  tlie  architect  and  his  employer,  and  of  the  fact 
of  the  architect's  interest  in  consequence,  the  builder's  case  failed. 
In  Pawley  v.  Turnbull  (3)  the  Court,  on  being  satisfied  that  there 
had  been  unfair  conduct  towards  a  builder,  on  the  part  of  an  archi- 
tect whose  decision  was  by  the  terms  of  the  contract  to  be  final, 
decided  that  the  builder  must  be  relieved  from  all  penalties  by 
reason  of  the  non-completion  of  the  contract,  and  declared  the 
architect's  decision  not  binding. 

On  these  authorities  we  contend  that  the  arbitration  clause  in 
the  contract  here  must  be  set  aside.  That  being  so,  the  question 
arises  whether  the  Plaintiff  is  to  be  left  to  his  remedy  at  law.  We 
submit  that  this  Court  has  full  jurisdiction  to  deal  with  it.  Where, 
as  here,  the  account  is  a  very  complicated  one,  and  can  be  more 
conveniently  taken  in  a  Court  of  Equity,  then  such  an  account 
will  be  ordered  to  be  taken,  as  in  Mcintosh  v.  Oreat  Western 
Railway  Company  (4)  and  Taff  Yah  Railway  Company  v.  Niocon  (5). 

Mr.  Jessdy  Q.C.,  for  the  Defendant  Bick : — 

Where  fraud  is  charged  by  a  bill  which  the  Plaintiff  fails  to 
establish,  then  he  cannot  succeed  unless  he  has  some  other  equity 

(1)  1  Giff.  258.  (3)  3  Giff.  70. 

(2)  1  Do  G.  <&  J.  369.  (4)  3  Sm.  ft  Giff.  146. 

(5)  1  H.  L.  C.  111. 
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distinct  from  that  based  on  the  allegations  in  the  bilL  The  case  of       M.B. 
Kemp  V.  Bose  (1),  relied  on  by  the  .other  side,  is  not  law.    It  is        1871 
inconsistent  with  the  decision  of  the  House  of  Lords  in  Ranker  y.   kimbeblet 
Oreai  Western  BaUway  Company  (2),  where  a  contract  was  entered       pj^ 
into  between  a  railway  company  and  a  contractor,  and  in  case  of       — - 
dispute  between  the  contractor  and  the  chief  engineer  before  the 
completion  of  the  works  it  was  agreed  that  the  decision  of  the 
engineer  should  be  final,  and  the  contractor  subsequently  dis- 
covered that  the  engineer  was  a  large  shareholder  in  the  company. 
Disputes  having  arisen  he  filed  his  bill  to  have  the  accounts  taken, 
but  the  House  of  Lords  held  that  the  ground  above  stated  formed 
no  ground  of  relief.     So  in  HiS  v.  South  Staffordshire  Railway 
Company  (3),  where  payments  to  a  contractor  were  to  be  certified 
by  the  engineer  of  the  railway  company,  he  w&s  held  not  to  be 
disqualified  from  so  doing,  on  the  ground  of  his  having  become 
lessee  of  the  company  at  a  rent  depending  on  the  amount  so 
certified  for. 

\    In  Eliss  V.  Smith  (4)  Kemp  v.  Rose  was  cited,  but  disregarded  by 
the  Court 

In  Scrivener  v.  Pa^sTc  (5),  where  an  owner  employed  an  architect 
to  prepare  plans  and  a  specification  for  a  house,  and  to  procure  a 
builder  to  erect  it  for  him,  the  architect  took  out  the  quantities, 
and  represented  to  the  builder  that  they  were  correct,  and  the 
builder  thereupon  made  a  tender  which  was  accepted.  The  quan- 
tities proved  to  be  incorrect,  and  the  Plaintiff  expended  upon  the 
building  a  much  larger  amount  of  materials  than  he  contemplated. 
It  was  there  held  that  there  was  no  evidence  that  the  architect 
acted  as  the  agent  of  .the  owner  in  taking  out  the  quantities,  or 
that  the  owner  guaranteed  their  accuracy ;  and  that  therefore  the 
builder  could  not  recover  more  than  his  contract  price. 

The  same  principle  is  applicable  here,  and  Dick  cannot  be  held 
to  have  guaranteed  the  correctness  of  While's  quantities. 

Mr.  W.  Pearson,  on  the  same  side : — 

By  the  terms  of  the  contract  the  Plaintiff  could  not  be  allowed 

(1)  1  Qiff.  258.  (4)  34  Beav.  508. 

(2)  5  H.  L.  0.  72.  (5)  18  C.  B.  (N.8.)  785 ;   Law 

(3)  11  Jur.  (N.S.)  192.  Rep.  1  C.  P.  715. 
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M.  R.      for  extra  works,  except  where  authorized  by  the  architect.    By 

1871       the  case  of  Scott  v.  Corporation  of  Liverpool  (1),  it  appears  that  such 

EiAiDERLST   ft  contract  is  as  much  binding  in  equity  as  at  law.     The  Plaintiflf 

jy^'         claims  under  the  contract,  by  which  be  virtually  adopts  it,  and  he 

also  claims  to  set  aside  the  contract.     He  contends  that  the  quan- 

.  tities  were  not  fairly  represented  to  him  by  White,  and  that  he 
signed  the  contract  on  the  footing  of  such  representations,  which 
were,  he  says,  adopted  by  Pick.  But,  even  if  he  was  so  misled, 
that  would  not  affect  White,  unless  he  were  Dick's  agent,  which 
cannot  be  established. 

As  regards  an  architect's  autliority  to  bind  his  employer,  he 
cannot  bind  him  for  extra  works,  except  under  the  contract,  and 
then  only  by  orders  in  writing:  Bex  v.  Peto  (2);  Cooper  v. 
Langdon  (3).  It  is  settled  law  that  an  architect  is  only  the  agent 
of  an  owner  for  the  purpose  of  seeing  that  the  plans  are  adhered 
to,  and  that  if  a  builder,  on  the  authority  of  an  architect,  makes 
alterations,  his  only  remedy  is  against  the  architect.  He  cannot 
recover  for  anything  beyond  the  contract,  except  by  speoial 
authority  from  the  owner. 

In  CoTcer  v.  Tov/ng  (4),  which  was  a  case  on  a  building  contract, 
providing  that  extra  works  were  to  be  allowed  for  at  amounts  to  be 
named  by  the  surveyor,  it  was  held  that  the  contractor  could  not 
claim  for  work  as  in  excess  of  the  quantities  on  which  it  was 
based,  nor  for  any  additions  beyond  the  amount  allowed  by  the 
company. 

The  Plaintiff's  remedy,  if  any,  is  at  law;  and  there  is  no 
equitable  construction  of  such  a  contract  distinct  from  that  which 
is  legal.  This  appears  from  the  case  of  Scott  v.  Corporation  of 
Liverpool. 

The  bill  is  framed  on  the  ground  of  equitable  fraud ;  but  even  if 
that  were  established,  the  contract  would  not  be  void,  but  voidable 
where  redress  could  be  obtained  at  law. 

Lastly,  if  the  Plaintiff  seeks  to  set  aside  the  contract  he  cannot 
do  so  in  the  present  suit  without  filing  a  bill  to  have  the  contract 
rectified. 

(1)  1  Be  G.  &  J.  3G9.  (3)  9  M.  &  W.  60. 

(i)  1  Y.  &  J.  37.  (4)  2  F.  &  F.  98. 
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Sir  B.  BaggaUay,  Q.C.,  and  Mr.  Cozens-Hardy,  for  the  Defen-      m.  R. 
dant  White: —  1871 

The  Defendant  White  is  not  a  necessary  party  to  this  suit,  and,  Kihbeuley 
as  against  him,  the  bill  should  be  dismissed  with  costs.  It  is  true  dI'ck. 
that  there  are  allegations  in  the  bill  impeaching  the  propriety  of 
Whites  conduct,  but  no  relief  is  prayed  against  him.  There  is 
no  case  of  collusion  between  Dick  and  White,  and  no  allegation 
against  him  subsequent  to  the  execution  of  the  contract  If  there 
has  been  a  mistake  common  to  both  parties  to  a  contract,  then 
the  Court  will  rectify  a  contract ;  but  if  the  mistake  is  only  on  one 
side,  then  the  Plainti£f  must  shew  not  only  that  he  was  misin- 
formed, but  that  the  mistake  was  known  to  Whiter  and  that  he  was 
acting  as  agent  for  Dick. 

Mr.  SouihgcUe,  in  reply  :^ 

The  case  of  Kemp  v.  Base  (1)  has  not  been  overruled.  In  Banger 
V.  ChecU  Western  Bailway  Company  (2)  the  contractor  might  have 
known  that  the  engineer  was  a  shareholder.  In  Hill  v.  8ovih 
Staffordshire  Bailway  Company  (3)  the  suit  was  not  decided. 

In  this  case  the  architect  gave  the  Plaintiff  the  quantities,  not 
the  drawings  &om  which  the  quantities  were  to  be  taken  out,  and 
he  was  led  to  believe  that  the  plans  would  not  exceed  them.  This 
has  proved  not  to  be  the  case,  and  hence  a  case  of  equitable  fraud 
arises  on  the  part  of  the  agent  for  which  the  principal  is  liable : 
Barwick  v.  English  Joint  Stock  Sank  (4). 

It  is  said  that  we  ought  to  have  filed  a  bill  for  the  rectification 
of  the  contract,  but  that  is  only  necessary  where  no  occasion  has 
arisen  for  acting  under  the  contract,  not  where  the  whole  question 
as  to  the  rights  of  the  parties  is  in  dispute. 

There  are  numerous  cases  where  the  Court  has  admitted  evidence 
to  shew  what  was  the  real  contract  between  the  parties.  Thus,  in 
Harris  v.  Bickett  (5),  in  the  case  of  a  bill  of  sale,  evidence  of  an 
original  verbal  agreement  was  admitted  where  a  subsequent  written 
agreement  did  not  contain  the  whole  of  the  agreement  between 

(1)  1  Qiff.  258.  (3)  11  Jur.  (N.S.)  192. 

(2)  5  H.  L.  0.  72.  (4)  Law  Eep.  2  Ex.  259. 

(5)  4  H.  &  N.  1. 
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M.  R.       the  parties.    So,  in  Rogers  v.  Eadley  (1),  parol  evidence  was  held  to 

1871       be  admissible  as  to  certain  bought  and  sold  notes,  to  shew  that 

KuMRLEY  tbere  was  no  real  contract  between  the  parties.    In  Lindley  v. 

^'         Lacey  (2)  evidence  of  a  prior  oral  agreement  was  held  to  be 

admissible,  notwithstanding  a  sabsequent  agreement  m  writing. 

In  Malpas  v.  London  and  South  Western  Railway  Company  (3) 
parol  eyidence  was  admitted  to  shew  that  a  railway  company  had 
verbally  agreed  to  carry  cattle  to  a  particular  station,  when  a 
subsequent  consignment  note  only  specified  an  intermediate  station 
on  the  line. 

In  Morgan  v.  Griffith  (4)  evidence  was  admitted  of  a  parol 
agreement  collateral  to  a  written  lease ;  and  in  Bdd  v.  Hutchin- 
son  (5)  a  settlement  was  rectified  and  made  conformable  to  mar- 
riage articles  on  evidence  of  representations  made  at  the  time  by 
the  lady's  father. 


Nov.  3.    Lord  Romilly,  M.R. : — 

This  suit  is  instituted  by  a  builder  residing  at  Banbury^  in 
Oxfordshire,  against  Mr.  DicJc,  the  Member  of  Parliament  for  the 
county  of  Wicklo-w,  in  Ireland,  and  Mr.  White,  an  architect  residing 
in  London, 

In  the  beginning  of  1867  Mr.  Dick  employed  Mr.  TFAtfe  as  his 
architect  to  build  a  mansion  for  him  at  Humewood,  in  the  county 
of  WieJclow,  and  Mr.  White  employed  the  Plaintiff  to  execute  the 
necessary  works. 

The  Plaintiff  insists  that,  besides  the  contract  price,  he  is  entitled 
to  be  paid  for  extra  works  which  are  not  included  in  the  contract. 
In  terms  this  would  not  be  contested,  but  the  parties  differ  as  to 
what  works  are  or  are  not  so  included.  The  Plaintiff  disputes  the 
meaning  and  effect  of  the  contract  which,  as  he  contends,  entitles 
him  to  be  paid  by  measure  and  value  for  all  quantities  of  work 
executed  by  him  in  excess  of  the  quantities  included  in  his  estimate, 
upon  which,  and  having  exclusive  relation  to  which,  he  maintains 
the  contract  was  founded  and  ought  to  bo  construed. 

(1)  2  H.  i&  C.  227.  (3)  Law  Rep.  1  C.  P.  33G. 

(2)  17  C.  B.  (N.  S.)  578.  (4)  Ibid.  6  Ex,  70. 

(5)  5  D.  M.  &  G.  558. 
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Mr.  WhUe  takes  issue  on  these  facts;  he  denies  any  liability       M.B. 
except  nnder  the  contract,  and  asserts  that  all  is  provided  for  by       1871 
the  contract^  which  is  to  be  construed  strictly.    Mr.  DicJc  says  that    Kuiueblet 
this  is  a  matter  in  which  he  has  no  concern,  and  that  the  Plaintiff       j^*^ 

and  Mr.  TFAt/e must  fight  it  out  between  them;  for  that  he  entered        

into  a  contract  with  Mr.  White  to  build,  or  cause  to  be  built,  the 
house  in  question  for  £15,000,  including  everything,  and  that  he 
has  paid,  or  has  always  been  and  is  now  ready  and  willing  to  pay, 
every  part  of  such  £15,000  on  receiving  the  certificates  of  Mr. 
White  stating  the  propriety  of  paying  them,  and  certifying  that  the 
work  has  been  done. 

It  is  necessary,  for  the  purpose  of  disposing  of  this  case,  to 
ascertain,  in  the  first  instance,  how  far  Mr.  White  was  the  agent  of 
Mr.  Dick,  and  also  how  far  Mr.  White  acted,  and  how  far  he 
assumed  to  act,  as  such  agent ;  and  in  order  to  enable  the  Court  to 
do  so,  it  is  necessary  carefully  to  examine  the  facts  which  are 
established  in  this  case. 

[His  Lordship  then  stated  the  facts  of  the  case  previous  to  the 
signing  of  the  tender,  and  with  reference  to  the  interview  between 
the  Plaintiff  and  the  Defendant  White  on  the  26th,  27th,  and  28th 
of  March,  1867,  observed :— ] 

The  accounts  given  by  the  Plaintiff  and  the  Defendant  of  what 
then  occurred  are  very  different.    It  is,  however,  admitted  that  no 
working  drawings  were  produced,  nor  was  any  full  specification  of 
tlie  works  intended  to  be  made ;  but  the  Defendant  insists  that 
what  was  produced  was  quite  sufficient  to  enable  the  Plaintiff  to 
come  to  a  just  estimate,  and  one  sufficient  to  enable  him  to  make 
a  proper  tender.    The  drawings  and  other  documents  are  them- 
selves given  in  evidence,  and  are  produced  to  me,  and  I  have 
carefully  examined  them.    To  me  they  appear  to  be  extremely 
rough  and  undefined,  so  much  so  as,  without  much  concomitant 
explanation,  to  convey  no  accurate  idea  of  what  was  required  or 
intended  to  be  done — certainly  not  to  an  unprofessional  mind ;  and, 
judging  from  the  evidence,  I  should  conclude  that  nearly  the  same 
result  would  occur  to  a  professional  mind.     It  must,  however, 
always  be  remembered  that  in  technical  and  professional  matters  of 
this  description  with  which  the  Court  is  not  familiar,  and  where  it 
is  only  assisted  by  such  explanations  as  counsel  can  afford — such 


16  EQUtTY  CASES.  [L.  ft. 

M.  B.       assistance  being  for  the  most  part  received  from  their  clients  as  the 
1871        occasion  arises — much  that  seems  obscure  to  the  Court  might  be 
KiMBERLEY  cloaT  aud  distinct  to  a  professional  eye. 
P*;  [His  Lordship,  after  reading  the  tender  of  the  29th  of  March, 
continued : — ] 

It  is,  having  regard  to  what  subsequently  occurred,  proper  to 
observe  that  this  document  states  that  the  explanations  of  Mr. 
White,  on  which  the  estimate  was  founded,  and  which  were  most 
essential  for  enabling  anyone  to  form  a  just  estimate,  were  given 
verbally ;  but  at  the  same  time  Mr.  White  informed  the  Plaintiflf 
that  he  would  not  be  responsible,  either  on  his  own  behalf  or  on 
behalf  of  his  client,  for  the  correctness  of  the  quantities ;  but  at 
the  same  time  gave  him  to  understand  that  if  the  Plaintiff  should 
not  see  his  way  to  accepting  the  contract  finally  at  the  amount 
agreed  upon,  he,  Mr.  While,  would  be  willing  to  revise  the  plans 
and  specification,  or  that  he  would  endeavour  to  get  Mr.  Dick  to 
increase  the  amount,  or  that  he  would  procure  payment  to  be  made 
to  him  for  such  work  as  he  might  have  executed  prior  to  his  refusal 
to  sign  the  contract 

And  in  the  estimate  on  which  the  tender  is  founded  it  is  pro- 
per also  to  notice  that  the  only  subject-matter  of  which  the 
quantities  were  taken  out  on  those  three  days  was  the  house, 
and  that  without  any  fittings.  The  laundry  and  courtyard 
were  lumped  in  at  £640,  the  finishings  and  fittings  were  in  like 
manner  set  down  in  a  lump  sum  at  £1640,  and  the  stables  and 
fittings  complete  were  similarly  estimated  without  any  details  at 
£1800. 

In  respect,  therefore,  of  any  part  of  the  works,  with  the  exception 
of  the  bare  house  itself,  the  Plaintiff,  in  making  the  tender,  relied 
on  the  estimate  Mr.  Whits  thought  proper  to  suggest. 

The  matter  was  so  far  considered  as  settled  that  though  no 
formal  contract  was  then  executed  it  was  mutually  understood 
between  them  that  the  Plaintiff  was  to  begin  the  works  at  once, 
subject  to  Mr.  White  and  himself  being  able  afterwards  to  come  to 
a  binding  and  definite  arrangement. 

Accordingly,  within  a  week  from  this  time,  the  Plaintiff  com- 
menced the  works,  which  were  continued,  though  without  any 
proper  working  drawings,  till  June  following,  when  the  contract  in 
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question  was  signed.      The  circumstances  connected  with  this       M.B. 
signature  of  the  contract  are  as  follows :  1871 

[His  Lordship  then  shortly  stated  the  circumstances  under  which    kimbeblet 
the  contract  was  signed.]  p''- 

There  is  much  discussion  and  conflicting  evidence  given  re-        

specting  the  signature  of  the  contract,  and  what  then  occurred, 
and  which,  though  I  think  it  necessary  to  refer  to  it,  does  not,  in 
my  opinion,  very  materially  aflfect  the  principal  question  which 
arises  in  this  suit. 

The  Plaintiff  had  unquestionably  not  time,  according  to  any 
statement  of  the  time  which  elapsed,  to  go  through  the  contract 
and  specification  with  any  pretence  to  accuracy;  but  on  the  other 
hand,  this  is  certain,  that  no  false  representations  were  made  to 
him  at  the  time,  and  if  he  did  the  whole  thing  in  a  hurry  he  must 
take  the  consequences  of  his  haste,  however  much  that  haste  might 
have  been  occasioned  by  a  desire  on  his  part  to  promote  the  con- 
venience of  Mr.  Dick,  and  to  enable  his  agent  to  return  to  Bvhlin  on 
that  day.  If  the  Plaintiff  thought  fit  to  enter  into  a  contract  in 
such  a  state  of  circumstances,  and  under  such  conditions,  it  is  his 
affair,  and  he  must  take  the  consequences.  For  it  is  always  to  be 
borne  in  mind  that  this  is  not  a  suit  to  set  aside  the  contract,  nor 
is  it  a  suit  to  resist  the  specific  performance  of  the  contract ;  but 
it  is  a  suit  to  take  the  accounts  of  what  is  fairly  due  to  the  Plain- 
tiff under  the  contract  then  signed,  having  regard  to  all  its  modi- 
fications— 'taking  into  consideration  the  works  already  executed  by 
the  Plaintiff  under  the  directions  of  the  Defendant  Mr.  Dichj 
through  his  agent,  Mr.  White,  and  also  taking  into  consideration 
to  what  extent,  if  any,  this  contract  is  to  be  construed  with,  or  to  be 
affected  by,  the  previous  estimate  of  the  Plaintiff  in  March. 

I  therefore  proceed  now  to  examine  the  contract  itself,  and  shall 
then  consider  what  works  were  then,  and  have  been  since,  executed 
by  the  Plaintiff  under  the  directions  of  the  Defendant  Whiie.  This 
raises  the  question  of  the  character  in  which  Mr.  White  is  to  be  con- 
sidered in  dealing  with  this  case.  And  in  doing  so  I  am  of  opinion  that 
I  most  treat  Mr.  WhUe  as  the  agent  of  Mr.  Dicky  generally,  for  all 
purpose  connected  with  this  building,  and  that  without  any  limi- 
tation as  to  price  or  anything  else.  After  careful  examination,  I 
can  find  no  evidence  to  satisfy  me  that  the  Plaintiff  was  informed 

ToL.  xm.  0  2 
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M.R.       that  Mr.  White* s  authority  as  agent  was,  by  any  contract  between 
1871        him  and  his  employer,  Mr.  Dicky  distinct  or  otherwise,  limited  to 
KiM^sLST  ^^®  expenditure  of  £15,000  and  no  more. 
Dick  ^  ^^  ^^  opinion  that,  however  Mr.  White  might  exceed  that 

—  amount,  the  Plaintiff  had  not  any  notice  that  as  between  him  and 
Mr.  Dick  such  excess  would  not  have  been  recoverable  from  Mr. 
Dick  by  the  Plaintiff,  or  that,  whatever  may  have  been  the  advan- 
tage derived  by  Mr.  Dick  from  the  original  or  extra  works,  the 
amount  that  the  Plaintiff  could  recover  was  to  be  limited  to 
£15,000.  It  may  be  that,  as  between  Mr.  Dick  and  Mr.  Whiter 
Mr.  White  might  not  have  been  able  to  charge  him  with  more 
than  £15,000,  and  that  Mr.  White  may  have  bound  himself 
that  no  person  employed  by  him  should  make  any  such  charge 
against  Mr.  Dick;  but  unless  distinct  notice  of  such  contract  was 
given  to  that  third  person  so  as  to  bind  him,  and  assuming,  as  I 
do,  that  the  agency  between  Mr.  Dick  and  Mr.  White  is  established, 
then  I  am  of  opinion  that  the  third  person  so  employed  is  entitled 
to  be  paid  what  is  really  due  to  him  from  Mr.  Dick^  whatever,  as 
regards  Mr.  Dick  and  Mr.  WhUe^  may  be  the  rights  between  them. 
These  rights,  if  they  should  arise  here,  being  a  matter  between 
co-defendants,  I  should  be  unable  to  deal  with  in  this  suit — at 
least  in  this  stage  of  the  suit. 

According  to  the  evidence  before  me,  it  was  not  till  the  1st  of 
January,  1869,  that  the  Plaintiff  became  aware  of  the  fact  that  a 
contract  existed  between  the  Defendants  that  the  total  expense  of 
the  building,  and  of  all  fittings  and  accessories,  was  not  to  exceed 
£15,000. 

I  come  now  to  examine  the  contract  signed  by  the  Plaintiff  on 
the  12th  of  June,  1867.  [His  Lordship  then  stated  the  purport 
of  the  contract  and  the  arbitration  clause,  and  continued : — "]  It  is 
proper,  and,  in  the  present  CAse,  it  is  very  material,  to  observe  that 
this  clause  does  not>  in  my  opinion,  give  Mr.  White  the  power  of 
acting  as  judge  in  matters  of  difference  which  may  arise  between 
himself  and  the  Plaintiff,  however  much  the  Defendant  Mr.  Diek 
may  be  interested  in  the  same ;  but  that  this  clause  must  be  con- 
strued to  mean  the  matters  of  difference  between  the  Plaintiff 
and  the  Defendant  Mr.  Diclc^  or  between  the  Plaintiff  and  some 
person  connected  with  the  works,  which  matter  in  difference 
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cazmot  in  any  respect  a£fect  the  interest  of  the  Defendant  Mr.       M.  B. 
Whiie.  1871 

The  materiality  of  this  observation  does  not  become  sufficiently  kmbkblst 
obyions  without  some  further  explanation.  In  an  ordinary  case,  p*^ 
where  no  contract  exists  between  the  architect  and  the  employer  — ^ 
to  the  effect  that  the  outlay  shall  not  exceed  a  given  sum,  no  diffi- 
culty occurs  :  thus  if  a  question  arises  as  to  the  value  of  certain 
extra  works  executed  by  the  builder,  or  a  question  arises  as  to 
whether  certain  works  are  or  are  not  included  in  the  contract, 
each  of  these  is  a  question  solely  between  the  employer  and  the 
builder,  and  the  builder  has  agreed  and  bound  himself  to  abide  by 
the  decision  of  the  architect  on  all  such  questions;  and  accordingly 
he  must  abide  the  result  and  obey  the  decision  of  the  architect, 
whatever  it  may  be.  But  if,  besides  the  contract  between  the  em- 
ployer and  the  builder,  there  is  a  contract  between  the  employer 
and  the  architect  that  the  outlay  shall  not  exceed  a  given  sum, 
and  the  builder  is  by  the  contract  subject  to  the  orders  of  the 
architect  as  to  what  works  he  shall  execute,  then,  if  such  points  as 
those  above  suggested  arise,  the  question  becomes  one  between 
the  architect  and  the  builder;  for,  by  the  second  contract,  in  no 
case  can  the  employer  be  called  upon  to  pay  to  the  builder  more 
than  the  sum  agreed  upon  as  .the  total  outlay,  without  his  being 
also  entitled  to  deduct  it  from  what  he  has  to  pay  to  the  architect, 
or,  if  already  paid,  to  recover  it  back  from  him.  And  then  it  is 
impossible  that  the  builder  can  be  bound  by  an  undertaking  that 
he  would  .abide  by  the  decision  of .  the  architect  on  all  such 
questions,  inasmuch  as  that  undertaking  has  been,  entered  into 
by  the  builder  at  a  time  when  he  was  ignorant  of  the  contract 
between  the  architect  and  the  employer,  and  when  he  supposed 
that  the  decision  of  the  architect  would  be  impartial,  unbiassed, 
and  not  one  in  which  he  had  himself  a  strong  pecuniary  interest. 

I  am  of  opinion,  therefore,  that  the  contract  or  engagement 
between  Mr.  Dick  and  Mr.  Tf^ite  that  the  total  outlay  should  not 
exceed  £15,000  having  been  concealed  from  the  Plaintiff,  it  com- 
pletely aimuls  this  proviso  for  referring  all  matters  to  the  arbitration 
of  the  architect,  so  far  as  the  Plaintiff  is  concerned.  In  order  to 
make  it  binding  it  was  essential  that,  before  the  Plaintiff  entered 
into  the  contract  with  Mr.  DicJc,  submitting  to  the  arbitration  of 

C  2  2 


20  EQUITY  CASES.  [L.  B. 

M.  B.       Mr.  White,  he  (the  Plaintiff)  should  have  been  informed  of  the 

1871        contract  subsisting  between  Mr.  White  and  Mr.  Dick,  and  of  the 

KiuBKBLET  strong  interest  Mr.  White  must  necessarily  have  to  decide  against 

DwK.       ^^  Plaintiff  all  questions  of  value,  and  all  questions  of  extra  work, 

which  could  result  in  money  to  be  paid  to  the  Plaintiff.   Accordingly 

it  was  Mr.  Diek*Q  duty  to  take  care  that  this  sub-contract  was  com- 
municated to  the  Plaintiff  as  soon  as  possible,  whether  before  or 
after  the  contract  between  the  Plaintiff  and  Mr.  Dich  Unless  this 
contract  between  Mr.  Dick  and  Mr.  White  vrtis  communicated  to  the 
Plaintiff"  and  assented  to  by  him,  it  has,  in  my  opinion,  the  effect  of 
erasing  from  the  contract  between  the  Plaintiff  and  Mr.  Dick  the 
whole  of  this  proviso  which  relates  to  the  arbitration  of  Mr.  White. 
Attached  to  this  contract  entered  into  by  the  Plaintiff  were 
thirteen  working  plans  and  seventy-seven  pages  of  specifications, 
every  one  of  which  the  Plaintiff  signed  with  his  initials.  It  is 
admitted  by  the  Defendant  Mr.  White  that  if  the  matter  had 
been  fully  investigated  it  would  have  taken  several  weeks  for  the 
Plaintiff  to  have  gone  through  them  with  accuracy ;  and  there  are 
various  other  proofs  of  the  matter  having  been  done  in  great  haste. 
But  this  Court  is  not  called  upon  to  annul  the  contract,  it 
can  only  construe  it ;  and  Mr.  Kimberley  himself  must  bear  the 
consequences  of  entering  into  a  contract  without  sufficient  con** 
sideration  and  reflection,  when,  as  in  this  case,  his  signature  was 
not  obtained  by  any  undue  means. 

With  respect  to  the  quantities  given  in  March,  1867,  on  which 
the  Plaintiff  founded  his  estimate,  it  seems  to  me  to  be  proved  that 
in  the  working  plans  considerably  larger  quantities  are  given; 
and  I  am  also  of  opinion  that  the  Plaintiff,  when  he  signed  the 
contract,  had  not  sufficient  time  afforded  him  to  take  out  and  to 
compare  the  quantities  of  each,  and  that  probably  a  very  consider^ 
able  variation  would  have  been  made  in  the  contract,  as  signed  by 
the  Plaintiff,  had  he  perceived  this ;  but  then  the  Plaintiff  should 
have  stopped  as  soon  as  he  discovered  this,  and  he  should  not  have 
gone  on  with  the  works  under  the  contract  in  the  expectation  of 
something  different  from  the  contract  being  allowed  to  him ;  but  he 
should  either  have  required  the  alteration  to  be  then  made,  or  he 
should  have  repudiated  the  contract  altogether.  It  therefore  is 
only  open  to  the  Plaintiff  to  insist  on  an  inquiry  into,'and  payment 
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for,  vrhat  is  not  included  in  the  works  mentioned  in  the  contract^       If.  B. 
and  also  for  such  variations  as  are  provided  for  by  the  contract^       isri 
and  to  be  paid  for  these  distinctly  from,  and  in  excess  of,  the   kuibkblit 
lump  sum  for  which  the  works  included  in  the  contract  were  to  be       ^^^ 
executed.    That  there  are  many  such  items  is,  as  it  appears  to  me,       -*— 
established  by  the  evidence. 

Besides  this,  it  appears  to  me  that  in  various  other  matters  the 
Plaintiff  is  entitled  to  remuneration  for  which  he  has  made  claims 
which  have  not  been  allowed.  It  is  too  minute  for  me  to  go  into 
the  details,  nor  is  it  desirable  that  I  should  do  so ;  but  I  feel — 
after  an  attentive  perusal  of  the  evidence  and  such  examination  as 
I  am  able  to  give  to  the  plans,  to  the  verbal  promises  made  to  the 
Plaintiff,  and  to  the  expectations  held  out  to  him  by  Mr.  White — 
that  I  should  be  inflicting  undue  injury  upon  the  Plaintiff  if  I  were 
merely  to  dismiss  his  bill,  and  leave  him  to  such  remedy  as  he 
might  have  at  law.  At  law,  I  am  of  opinion  that  the  account  would 
be  too  complicated  to  be  taken  in  Court,  that  it  would  involve  too 
many  minute  claims  and  counter-claims  to  be  possible  for  it  to  be 
satisfactorily  disposed  of  without  a  reference  to  arbitration,  which, 
according  to  my  experience,  is  usually  one  of  the  most  dilatory 
and  expensive  of  all  tribunals.  I  am  of  opinion  that  the  Court  has 
jurisdiction  to  deal  with  this  case,  and  that  it  is  bound  to  do  so. 

I  think,  also,  that  there  is  evidence  of  an  intention  on  the  part 
of  the  Defendant  Mr.  White  to  bind  the  Plaintiff  by  his  incautious 
adoption  of  a  contract  not  in  accordance  with  his  tender,  and  to 
gain  credit  to  himself  for  the  cheap  performance  of  a  considerable 
architectural  work  of  great  merit,  which  circumstance  might  in* 
duce  him  to  cut  down  the  claim  of  the  Plaintiff  for  extra  work 
below  what  is  equitable.  Besides,  the  engagement  entered  into  with 
Mr.  Dick  gives  Mr.  While  a  direct  pecuniary  interest  to  cut  down 
all  allowances  to  the  Plaintifil  I  repeat  that  in  my  opinion  Mr. 
White  must  be  treated  as  Mr.  DioVs  agent,  and  that  any  restriction 
of  his  authority  by  contract,  between  Mr.  Dick  and  Mr.  White^  not 
commumcated  to  the  Plaintiff,  cannot  in  any  respect  prejudice  his 
rights ;  and  in  order  to  enable  Mr.  Dick  to  claim  the  benefit  of  the 
proviso  that  Mr.  White  was  to  arbitrate  in  all  matters  between  him 
and  the  Plaintiff,  it  was  essential  that  the  fact  of  such  contract 
between  himself  and  Mr.  WhUe  should  have  been  communicated  to 
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M.  B.       the  Plaintiff  previously  to  his  entering  into  any  contract  with 

1871        Mr.  Dick  for  the  erection  of  the  bmlding,  and  the  execution  of 

Ejmbxbuey  the  works  in  question  containing  such  a  proviso.    It  may  unques- 

DioK,       tionably  be  true  that  this  may  hereafter  raise  a  question  'which 

—       may  have  to  be  settled  between  the  co-Defendants,  but  I  caamot 

deal  with  that  now. 

The  consequence  of  all  this  is,  that  I  think  T  must  direct  an 
account  to  be  taken  of  all  extra  works  executed  by  the  Plaintiff 
under  the  direction  of  the  Defendant  Mr.  White,  and  also  an 
account  of  what,  if  anything,  is  due  to  the  Plaintiff  in  respect  of  the 
works  executed  by  him  under  the  contract,  the  price  of  which 
is  not  included  in  the  contract,  and  of  the  variation  of  the  works 
included  in  the  contract,  where  such  variation  has  been  made  by 
the  direction  of  Mr.  White  ;  that  an  account  must  be  taken  of  what 
is  due  to  the  Plaintiff  in  respect  of  the  matters  aforesaid,  and  also 
an  account  of  what  is  due  from  the  Plaintiff  in  respect  of  any 
omission  on  his  part  in  the  performance  of  the  contract  entered 
into  by  him ;  and  what,  upon  taking  such  account,  shall  be  found 
to  be  due  to  or  from  the  Plaintiff  and  to  the  Defendant  Mr.  Diehy 
shall  be  paid  accordingly. 


Mii7X7T£8: — Inquire  whether  the  PlaiDtifif  has  executed  for  the  Defendant 
W.  W,  F.  Dickf  by  or  under  the  direction  of  the  Defendant  W,  White,  any  and 
what  works  which  are  not  included  in  the  contract,  dated  the  12th  of  June,  1867. 
Inquire  whether  the  Plaintiff  has  executed  for  the  Defendant  Dick,  under  the 
9aid  contract,  any  and  what  works,  the  price  of  which  is  not  included  in  the  said 
contract,  or  has  made  and  executed  by  or  under  the  direction  of  the  Defendant 
White  any  and  what  variations  in  the  works  included  in  the  said  contract. 
Take  an  account  of  what,  if  anything,  is  due  from  the  Defendant  Dick  to  the 
Plaintiff  in  respect  of  the  matters  mentioned  in  the  said  inquiries  respectively ; 
also  of  what,  if  anything,  is  due  from  the  Defendant  Dick  to  the  Plaintiff  in  re- 
spect of  the  contract  price  mentioned  in  the  said  contract  of  the  12th  of  June,  1867. 
Inquiry  whether  there  have  been  any  and  what  omissions  on  the  part  of  the  Plain- 
tiff in  the  performance  of  the  said  contract  of  the  12th  of  June,  1867 ;  and  take  an 
account  of  what,  if  anything,  is  due  from  the  Plaintiff  to  the  Defendant  Dick  in 
respect  of  such  omissions.    Adjourn  further  consideration.    Liberty  to  apply. 

Solicitors  for  the  Plaintiff:  Messrs.  MaoJceson,  Taylor,  i&  Amould, 
agents  for  Messrs.  Kilbt/  &  Son,  Banbury. 

Solicitors  for  the  Defendants:  Messrs.  Kinset/  dt  Ade;  Messrs. 
Waterhauee  &  Winterholham, 
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Nao.  la 


ATWELL  V.  ATWELL.  u.  b. 

[1869    A,    23.]  ^^^ 

Sdtiement — Power  ofSdU  and  Btinvutment — Proceeds  of  Sale^  whether  Btaity 

or  Personalty, 

By  a  marriage  settlement  lands  were  conveyed  to  trustees  to  the  use  of  all 
the  children  equally,  and  his,  her,  and  their  heirs  and  assigns,  with  a  power 
of  sale,  and  a  direction  that  the  proceeds  should  be  laid  out  in  the  purchase 
of  other  lands,  or  on  government  or  real  securities,  which,  when  purchased, 
should  be  made  liable  to  the  same  trusts,  estates,  and  limitations  as  were 
declared  of  the  trust  premises.  The  lands  were  sold  and  the  proceeds 
invested  on  mortgage : — 

Bddf  that  the  proceeds  of  the  sale  must  be  treated  as  personalty  and  not 
as  realty. 

Earlom  v.  Saunders  (1)  distinguished. 

X>Y  a  settlement  on  the  marriage  of  Joseph  AtweU  and  Elizabeth 
MtoeUj  dated  the  17th  of  October,  1814,  certain  real  estate  was 
conveyed  to  trustees  to  the  use  of  Joseph  AtweU  for  life,  then  to 
the  use  of  his  intended  wife  for  life,  if  she  should  survive  him,  and 
after  the  decease  of  the  survivor,  then  to  the  use  of  the  children  of 
the  marriage,  as  the  husband  or  the  wife,  if  she  should  survive, 
should  by  will  or  deed  appoint j  and  in  default  of  appointment, 
then  "  to  the  use  of  all  and  every  the  child  and  children  of  the  said 
intended  marriage  in  equal  shares  and  proportions  as  tenants  in 
common,  and  his,  her,  or  their  heirs  and  assigns  respectively  ;*'  and 
in  case  there  should  be  no  child  or  children  of  the  said  intended 
marriage,  or  there  being  such,  they  should  happen  to  die  during 
the  lifetime  of  the  said  Joseph  and  Elizabeth  AtweU  before  any  of  them 
should  attain  the  age  of  twenty-one  years,  then  to  the  use  of  the 
said  Joseph  AtweU,  his  heirs  and  assigns.    And  it  was  thereby  pro- 
vided that  it  should  be  lawful  for  the  said  /.  AtweU,  with  the  consent  of 
the  trustees,  to  dispose  of  the  said  premises,  provided  that  the  pur- 
chase-money should  be  paid  over  to  the  trustees  therein  named, 
their  heirs  and  assigns,  to  be  laid  out  in  the  purchase  of  other 
lands  and  premises,  or  In  government  or  real  securities,  which, 
when  purchased,  should  be,  and  enure,  and  be  made  liable  to  the 

(1)  Amb.  240. 
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M.  R.       same  uses,  trusts,  estates,  limitations,  and  proyisoes  as  were  therein 

1871        appointed  or  declared  of  and  concerning  the  same  premises. 

Atwell         ^^^  power  of  appointment  contained  in  the  settlement  was  not 

^    *'         exercised.    In  1821  the  hereditaments  comprised  in  the  settlement 

—        were  sold  in  exercise  of  the  power  contained  in  the  settlement,  and 

the  proceeds  of  the  sale,  amounting  to  £1002  198.  OeZ.,  was  laid 

out  by  the  trustees  on  mortgage  security,  together  with  other 

moneys  placed  in  their  hands  by  the  said  Joseph  AtweU. 

There  were  nine  children  of  the  marriage,  two  of  whom  died 
before  the  property  was  sold. 

Joseph  Atwell  survived  his  wife,  and  died  in  1870,  leaving  several 
of  the  children  surviving. 

The  suit  was  instituted  by  the  Plaintiff,  who  was  one  of  the 
children  of  the  marriage,  to  carry  out  the  trusts  of  the  said  settle- 
ment ;  and  the  question  arose,  on  further  consideration,  whether 
there  had  been  any  conversion  of  the  real  estate,  or  whether  the 
said  sum  of  £1002  19$.  Od.  was  still  to  be  treated  as  real  estate. 
The  heir-at-law  of  Joseph  Ahvdly  who  was  heir-at-law  of  his 
deceased  children,  claimed  to  be  entitled  to  their  shares,  if  the 
proceeds  of  the  sale  were  to  be  treated  as  realty. 

I    Mr.  Cdldecott,  for  the  Plaintiff,  submitted  that  the  sum  in 
question  must  be  treated  as  personalty. 

Mr.  Bagshawe,  for  a  Defendant,  in  the  same  interest : — 

In  this  case  there  was  no  obligation  that  there  should  be  a  rein- 
vestment in  land.  The  limitation  to  the  children,  *'  their  heirs  and 
assigns,"  merely  gives  them  an  absolute  interest  in  the  property ; 
and  as  the  land  has  been  converted  into  personal  estate,  it  must 
retain  that  character. 

[He  referred  to  Walter  v.  Mawnde  (1)  and  Shipperdson  v. 
Tower  (2).] 

Mr.  Beffff,  for  the  heir-at-law  of  Jos^h  Atucell  and  of  his  deceased 
children : — 

In  this  ease  there  has  been  no  conversion  of  the  real  estate  com- 
prised in  the  settlement.    The  words  of  the  settlement  clearly 

(1)  19  Ves.  424.  (2)  1  Y.  &  C.  Ch.  441, 
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indicated  that  it  was  the  settlor's  intention  that  in  the  event  of  a       M.  B. 
sale  the  proceeds  should  still  retain  the  character  of  realty,  the        1871 
direction  to  reinvest  in  government  or  real  securities  only  referring     atwell 
to  a  temporary  investment,  while  the  purchase  of  land  was  the     ^t^'ell 
ultimate  object.  — 

In  Earlom  v.  Saunders  (1 )  a  testator  devised  lauds  to  his  wife 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  W.  and  P.  in  fee,  as  tenants  in  common,  and  di- 
rected £400  to  be  laid  out  in  the  purchase  of  land  or  on  any  other 
securities  as  they  should  think  proper,  and  directed  that  the  lands 
to  be  purchased,  and  the  securities  on  which  the  £400  should  be 
laid  out,  should  be  made  to  and  settled  on  the  trustees,  their 
heirs  and  assigns,  to  the  same  uses  as  the  lands  before  devised. 
The  intermediate  limitations  failed ;  P.  died,  and  afterwards  W., 
under  age.  The  £400  not  having  been  laid  out  in  land,  the  ques- 
tion was  whether  it  was  now  to  be  considered  as  realty  or  as 
personalty ;  and  Lord  Hardwicke  held  that  the  money  was  to  be 
laid  out  on  land  and  on  securities  till  the  land  was  purchased. 

That  was  followed  in  Cookson  v.  Beay  (2),  where  a  sum  of 
money,  directed  by  will  to  be  invested  *'  in  land  or  some  other 
securities"  for  the  benefit  of  one  for  life>  with  remainder  to  his 
children,  but  in  failure  of  these  to  A,  and  his  heirs,  and  which 
had  not  been  invested  in  land,  was  held  to  have  been  originally 
impressed  with  the  character  of  real  estate,  though  by  the  subse- 
quent dealing  therewith  by  the  parties  interested  in  it,  it  had 
acquired  the  character  of  personalty. 

Besides,  under  this  settlement  the  word  **  heirs  "is  rather  a  word 
of  purchase  than  of  limitation. 

LOBD  BOMILLTy  M.B. : — 

I  do  not  think  the  words  in  the  power  of  sale  in  this  settle- 
ment have  the  e£fect  of  giving  to  the  proceeds  of  the  sale  of 
the  estate  the  character  of  realty.  It  is  to  be  observed  that 
there  was  no  compulsion  on  the  part  of  the  trustees  to  reinvest 
in  the  purchase  of  land.  In  the  case  of  Earlom  v.  Saunders, 
Lord  Hardwicke  considered  that  the  original  uses  could  not  be 

(1)  Amb.  240.  (2)  5  Bcav.  22. 
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M.  B.  carried  out  unless  the  character  of  realty  was  retained.    Here  the 

1871  word  ^' heirs"  is  one  of  limitation,  not  of  purchase.    The  trustees 

AxwEUi  haye  altered  the  character  of  the  property  and  converted  it  into 

ATwicLL.  Personalty ;  and  I  am  of  opinion  that  it  must  be  so  treated. 

Solicitor :  W.  13.  Brook. 


M.  E.  In  re  CEOWE'S  MORTGAGE. 

1S71 

s^y^         TrusUe  £xten»ion  Act,  1852, 8. 2 — Mortgage — Covenant  to  surrender  Copyhoida — 

I<iov,  24.  Petition  hy  Mortgagee  for  Vesting  Order — Service  on  Mortgagor. 

Where  a  mortgagor,  who  has  covenanted  to  surrender  copyholds  to  his 
mortgagee,  and  has  neglected  to  make  such  surrender  within  twenty-eight  day» 
after  demand  and  tender  of  engrossment  hy  the  mortgagee,  the  Court  will,  on 
the  petition  of  the  mortgagee,  make  a  vesting  order  under  sect.  2  of  the 
Trustee  Extension  Act,  1852,  without  requiring  service  of  the  petition  on  the 
mortgagor. 

1  HIS  was  a  Petition  under  the  Trustee  Extension  Aet^  1652,  to 
obtain  a  vesting  order,  vesting  in  the  Petitioner  certain  copyhold 
lands  comprised  in  a  mortgage  of  the  13th  of  March,  1869,  and 
thereby,  in  consideration  of  £1200  advanced  by  the  mortgagee, 
covenanted  to  be  surrendered  by  Robert  Crowe,  the  mortgagor. 

The  Petitioner,  who  was  the  transferee  of  the  mortgage,  had 
requested  Crowe  to  surrender  the  copyholds,  and  caused  a  memo- 
randum of  surrender  to  be  tendered  to  him  for  execution ;  but  he 
had  neglected  to  do  so  within  the  twenty-eight  days  required 
by  sect.  2  of  the  Act,  and  still  refused  to  make  such  surrender. 

The  Petition  prayed  that  the  said  copyholds  might  vest  in  the 
Petitioner  for  all  the  estate  of  the  mortgagor,  subject  to  the  equity 
of  redemption  therein. 

It  was  intended  to  serve  the  Petition  upon  the  mortgagor,  but 
he  could  not  be  found. 

Mr.  Cust,  for  the  Petitioner : — 

The  contract  having  been  executed  by  the  mortgagor's  covenant 
to  surrender,  and  by  payment  of  the  mortgage-money,  the  mort- 
gagor has  become  a  trustee  for  the  mortgagee ;  and  the  Court  can 
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make  a  veBting  order  without  a  suit  for  specific  performance:  M.B. 

In  re  Cuming  (1).  1871 

As  to  the  service  of  the  Petition  on  the  mortgagor,  I  submit  that  /„  ^^ 

it  is  unneoessary,  as  the  mortgagor  is  in  the  position  of  a  recusant  ^^^f^. 

trustee  who  has  refused  to  convey  the  trust  estate  within  the  time  — - 
mentioned  in  sect.  2  of  the  Trustee  Extension  Act :  In  re  Baxters 
Win  (2). 

LofiD  BoMiLLY,  M.B.y  held  that  the  order  might  be  made,  and 
service  on  the  mortgagor  dispensed  with. 

Solicitors :  Messrs.  l^ewtnan  db  Lyon. 


n^ 


1  HE  official  liquidator  of  the  Contract  Corporation,  Limited  (now 
in  course  of  being  wound  up  by  the  Court),  having  reason  to  believe 
that  Mr.  Adolphe  Hakim  was  capable  of  giving  information  respect- 
ing the  affairs  of  the  company,  took  out  a  summons  under  sect.  115 
of  the  Companies  Act^  1862,  requiring  him  to  attend  at  the 
Chambers  of  the  Master  of  the  Bolls  and  be  examined.  Mr.  Hakim 
attended  accordingly,  and  thereupon  the  solicitors  of  the  liquidator 
proposed  that  the  examination  should  be  adjourned  before  a  special 
examiner,  who  had  been  appointed  to  take  the  examination  and 
cross-examination  of  witnesses  in  the  winding-up.  Mx.  HaJcim^ 
while  admitting  that  he  had  no  objection  to  the  examiner,  refused 
to  go  before  him,  on  the  ground  that  he  was  entitled  to  be  heard 
with  reference  to  his  appointment. 

The  matter  was  adjourned  into  Court,  and  now  came  on  to  be 
heard. 

(1)  Law  Rep.  5  Ch.  72.  (2)  2  Sm.  <Se  Giff.  App.  v. 


Aov.  18. 


In  re  CONTRACT  CORPORATION.  m.  n. 

1871 
Practice — Company — Winding-up — Special  Examiner, 

A  person  summoned  mider  the  Companies  Act^  1862,  $,  115,  to  give  in* 
formation  respeoting  the  affairs  of  a  company  which  is  being  wound  up  by 
the  Court,  is  not  entitled  to  any  voice  in  the  appointment  of  a  special  exa- 
miner. 
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M.  B.  Sir  B,  BaffgaUay,  Q.C.  (Mr.  Chiity  with  him),  for  the  h'qui- 

1871        dator : — 


In  r«  Mr.  Hakim  will  probably  rely  on  the  decision  in  the  case  of  In 

CuiipoBATioN.  re  Smith,  Knight^  iS:  Co.  (1)  ;  but  there  proceedings  were  pending 

between  the  liquidator  and  the  person  summoned  to  be  examined ; 

here  there  are  none  pending,  and  Mr.  Soimisa  mere  witness,  and 

is  not  entitled  to  any  yoice  in  the  appointment  of  an  examiner. 

The  SoUcHar-Oenerat  (Mr.  Jessd),  (Mr.  Marten  with  him),  for 
Eakimy  submitted  that  the  rule  laid  down  in  the  case  referred  to 
applied ;  for  the  summons  was  obviously  taken  out  with  the  view 
of  obtaining  information  on  which  proceedings  against  Mr.  Hakim 
might  be  founded. 

LoBD  BoMiLLT,  M.B.,  Said  that  he  would  not,  in  any  case, 
allow  a  mere  captious  objection  to  an  examiner  to  prevail ;  here 
Mr.  Hakim  was  merely  a  witness,  and  was  not  entitled  to  be  heard 
on  the  subject.    He  must  therefore  go  before  the  examiner. 

Solicitors :  Messrs.  Linklaler  db  Co. ;  Messrs.  Thomae  &  Hollams. 


M.R,  MORGAN  V.  BRITTEN. 

^^  WiU-'Construction^Gi/t  to  "all  and  every  the  child  and  chadren^'-^oint 

Aor.  18, 25.  Tenancy  or  Tenancy  in  Common. 

A  gilt  in  trust  for  "  all  and  every  the  child  and  children  "  of  ^  and  his, 
her,  and  their  executors,  administrators,  and  as&gns,  for  his,  her,  and  their 
own  absolute  use  and  benefit : — 

ffeld,  to  create  a  joint  tenancy. 

XHIS  was  a  Petition  for  payment  out  of  Court  of  a  fund  which 
had  been  carried  to  a  separate  account  in  the  suit 

The  fund  was  bequeathed  by  the  will  of  John  Downee,  dated  the 
25th  of  July,  1825^  to  trustees  upon  trust  for  his  daughter  during 
her  life,  and  after  her  death  in  trust  for  *'  all  and  every  her  child 

(1)  Law  Bep.  8  £q.  23. 
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and  children,  and  his,  her,  and  their  executors,  administrators,  and  M.  R. 

assigns,  for  his,  her,  and  their  own  absolute  use  and  benefit."  1871 

Upon  the  death  of  the  tenant  for  life,  this  Petition  was  presented  morgan 

by  the  surviving  children,  who  claimed  as  joint  tenants.  BBrrrEy 

Mr.  A.  T.  Watson,  for  the  Petitioners,  stated  that  he  had  been 
unable  to  find  any  authority  precisely  in  point ;  and  submitted 
that  the  gift  created  a  joint  tenancy. 


Nov.  25.    Lord  Bomillt,  M.R,  who  had  taken  time  to  consider, 
said  he  was  satisfied  that  it  was  a  joint  tenancy. 

Solicitors :  Messrs.  Wilde,  WUde,  Berger,  dt  Moore. 
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Nov.  11. 


WO.  M.  In  re  GREAT  OCEANIC  TELEGRAPH  COMPANY- 

1871 

HARWARD'S  CASE. 

Company — Contributory — Director  hound  to  take  Qualificatum — Agency  of  AUot- 

ment  Committee. 

IT.  allowed  his  name  to  be  advertiBed  as  a  director  of  a  company,  and  was 
present  at  a  board  meeting  at  which  an  allotment  committee  was  appointed. 
The  committee  allotted  him  fifty  shares,  which  was  the  qualification  for  a 
director ;  but  he  never  applied  for  shares  or  received  a  notice  of  allotment.  He 
subsequently  signed  a  cheque  of  the  company  as  a  director,  but  his  signature 
was  treated  by  the  bank  as  insufficient,  his  name  not  having  been  sent  in  as 
authorized  to  sign  cheques : — 

Hddf  that  by  acting  as  a  director  he  became  liable  to  take  the  number  of 
shares  required  as  a  quali6cation : 

JTeld^  also,  that  the  allotment  committee  were  his  agents  for  the  purpose  of 
the  allotment  to  him,  and  it  was  not  necessary  to  give  him  notice  of  the 
allotment. 

IHIS  was  a  sTimmons  adjourned  into  Court  by  the  oflRcial 
liquidator  of  the  Oreat  Oceanic  Tdegraph  Company^  Limited,  to  put 
Mr.  Earward  on  the  list  of  contributories  of  the  company  for  fifty 
shares. 

The  company  was  registered  in  September,  1869,  with  a  capital 
of  £600,000  in  60,000  shares  of  £10  each.  Of  the  articles  of 
association  it  is  only  necessary  to  refer  to  the  following :  Art.  4 
provided  that  in  case  the  whole  number  of  shares  should  not  be 
subscribed  for  or  allotted,  the  registered  holders  of  the  shares 
should,  nevertheless,  be  associated,  and  the  regulations  for  the 
management  of  the  company  should  be  in  force  in  like  manner, 
as  if  the  whole  of  such  shares  had  been  subscribed  for.  Art  77 
provided  that,  until  a  general  meeting  should  otherwise  direct,  the 
number  of  directors  should  be  such  number  as  the  board  should 
from  time  to  time  appoint,  so  that  the  same  should  be  not  more 
than  twenty  or  less  than  five;  and  the  qualification  of  a  director 
should  be  fifty  shares,  standing  in  his  own  name  solely,  and  on 
which  all  calls  should  have  been  paid.  Art.  108  provided  that  the 
board  might  commence  the  business  of  the  company  as  soon  as 
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they  should  think  fit,  notwithstanding  that  the  whole  of  the  capital     V.-O.  H. 
might  not  then  have  been  subscribed  for.  1871 

Only  1003  shares  were  in  fact  applied  for,  on  which  5s.  per  share   Habwabd'b 
was  paid  up.  £fff • 

Shortly  before  the  company  was  registered  a  prospectus  was 
issued  and  published  and  extensively  advertised,  and  Mr.  Sarward^s 
name  appeared  therein  as  a  director.  He  was  also  present  at  the 
only  meeting  of  the  board  of  directors/ which  was  held  on  the  19th 
of  October,  1869.  At  that  meeting  a  director  was  appointed,  and 
a  committee  of  directors  formed  to  make  allotments  of  shares. 

The  allotment  committee  met  on  the  3rd  of  November,  1869, 
and  allotted  a  considerable  number  of  shares,  and  amongst  others, 
fifty  shares  to  Mr.  Harward.  The  ouly  other  act  alleged  to  be 
done  by  Mr.  Harward  as  a  director  was,  that  on  the  18th  of 
January,  1870,  he  signed- a  cheque  for  £50,  drawn  on  the  account 
of  the  company  with  the  National  Provincial  Bank  of  England, 
which  had  already  been  signed  by  another  director.  Mr.  Harward^s 
name  had,  however,  not  been  sent  to  the  bank  as  one  of  the 
directors  authorized  to  sign  the  cheques  of  the  company,  and  the 
bank  required  the  signature  of  another  director  before  paying  it. 

The  company  was  ordered  to  be  wound  up  on  the  petition  of  a 
creditor  to  the  amount  of  £1000. 

Mr.  Harward  made  two  aflSdavits,  in  which  he  stated  that  he 
never  applied  for  shares,  and  never  received  any  notice  of  allot- 
ment ;  that  he  never  saw  the  articles  of  association,  and  was  not 
aware  that  the  quah'fication  of  the  directors  was  fifty  shares.  He 
also  said  that  he  never  gave  an  unqualified  assent  to  becoming  a 
director,  and  he  explained  his  being  present  at  the  board  meeting 
of  the  19th  of  October,  1869,  by  saying  that  the  meeting  was  held 
at  the  offices  and  in  the  board  room  of  the  Monareh  Insurance 
Company fO{  which  he  was  a  director,  and  that  he  had  been  present 
at  a  board  meeting  of  the  latter  company  held  the  same  day,  and 
remained  in  the  room  in  order  to  hear  what  passed,  and  to  satisfy 
himself  as  to  the  prospects  of  the  Oceanic  Telegraph  Company y  and 
that  he  took  no  part  in  the  business  which  was  transacted.  He 
also  stated  that  he  had  declined  to  sign  an  application  for  shares  ; 
and  as  to  the  cheque,  that  Mr.  Ahraham  Judah  Leo,  in  whose 
favour  it  was  drawn,  called  at  his  office,  and  pressed  him  to  sign 
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y.-a  M«     it ;  that  he  refused  to  do  so  for  a  long  time,  but  afterwards  signed 
1871       it,  in  consequence  of  his  importunity,  and  to  get  rid  of  him. 


Habwabd'b 
Cask.  Jlr.  Glasse,  Q.C.,  and  Mr.  Higgins^  for  the  official  h'quidator : — 

There  are  two  grounds  for  putting  Mr.  Harward  on  the  list ; 
first,  he  became  a  director  and  continued  such,  and  was  therefore 
liable  to  take  a  director's  qualification:  A.  Levita's  Case  (1).  It 
was  his  duty  to  see  that  an  allotment  was  made  to  him.  Secondly, 
as  director,  he  nominated  the  committee  to  make  allotments,  and 
they  properly  made  an  allotment  to  him.  He  made  them  his 
agents  for  the  purpose:  O.  ff.  Leviia's  Case  (2).  Having  con- 
sented to  be  a  director,  he  was  bound  by  the  allotment  of  the  quali- 
fication :  Leeke's  Case  (3). 

[They  also  referred  to  In  re  King's  Cross  Industrial  Dwellings 
Company  (4).] 

The  Vice-Chanoellob  : — I  have  already  decided  in  In  re 
Disderi  d  Co.  (5),  that  a  man,  by  becoming  a  director,  binds  himself 
to  take  the  minimum  qualification  of  a  director. 

Mr.  Cottony  Q.O.,  and  Mr.  Coode,  for  Mr.  Harward : — 

In  re  Disderi  &  Co.  differs  from  the  present  in  the  fact  that 
there  was  an  express  agreement  to  take  the  shares.  The  mere 
fact  of  a  man  being  a  director  does  not  make  him  liable  to  take  a 
director's  qualification :  Marquis  of  Abereom's  Case  (6),  followed  in 
TothHTs  Case  (7)  and  Chapman's  Case  (8).  A  director  may  re- 
pudiate the  allotment  of  his  qualification:  Austin's  Case  (9). 
Here,  having  no  notice  of  allotment,  he  could  not  repudiate,  and 
therefore  cannot  be  treated  as  being  bound  to  take  the  shares. 
The  actual  performance  of  formal  acts  as  director  will  not  bind  a 
man  to  take  the  qualification :  Eve's  Case  (10).  In  Leeke's  Com 
there  was  an  agreement  to  take  the  shares;  so  also  in  Currie's 
Case  (11).     In  A.  LevUa's  Case  there  was  an  application   for 

(1)  Law  Bep.  8  Ch.  36.  (6)  4  D.  P.  &  J.  78. 

(2)  Ibid.  5  Ch.  489.  (7)  Law  Rep.  1  Ch.  85. 
(8)  Ibid.  6  Ch.  469.  (8)  Ibid.  2  Eq.  667. 

(4)  Ibid,  11  Eq.  149.  (9)  Ibid.  435. 

(5)  Ibid.  242.  (10)  16  W.  B.  1191. 

(11)  3  D.  J.  &  S.  367. 
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shares  and  acquiescence.     6r.  S.  LevUa's  Case  (1)  was  a  case  of     v.-o,  M. 
actual  agency.  1871 


Harwabd*8 

Sir  R.  Malins,  V.C,  after  stating  the  facts  as  to  the  formation       ^• 
and  constitution  of  the  company,  continued : — 

I  am  not  prepared  to  say  that  the  fact  of  Mr.  Earward!9  name 
being  held  out  to  the  public  as  a  director  would  alone  be  sufficient  to 
fix  him  with  liability  to  take  the  shares.  But  it  is  not  attempted  to 
be  denied  that  he  was  present  at  the  board  meeting.  All  that  he 
says  is,  that  he  had  been  attending  a  meeting  of  the  Monarch 
Inswrance  Company ^  and  remained  in  the  room,  and  so  was  present 
during  the  meeting  in  question,  but  that  he  took  no  part  in  the 
business  which  was  transacted.  But  in  my  opinion  a  man  as  much 
undertakes  the  office  of  director  by  being  present  at  a  meeting  as 
by  acting  in  any  other  way.  The  company  had  a  very  difficult  task 
before  them.  They  attempted  to  commence  business  when  only 
1003  out  of  60,000  shares  had  been  applied  for.  Eational  persons 
would  have  said  it  was  their  duty  to  have  returned  the  deposit, 
-and  abandoned  the  formation  of  the  company.  But  they  appointed 
a  committee  to  allot  shares,  and  the  committee  met  and  allotted 
fifty  shares  to  Mr.  Hanvard. 

Now  my  view  of  the  recent  authorities  is,  that  they  concur  in 
holding  that  a  man,  by  acting  as  a  director  of  a  company,  incurs 
the  obligation  of  taking  the  minimum  number  of  shares  required 
as  a  qualification.  So  that,  apart  from  the  question  of  allotment, 
I  must  hold  Mr.  Earward  liable.  But  on  the  question  of  allot- 
ment, it  is  said  that  it  was  not  completed,  inasmuch  as  no  letter  of 
allotment  was  sent.  It  is  true  that  the  proceedings  of  the  com- 
pany were  full  of  irregularity,  but  Mr.  Earioard  cannot  take  ad- 
Tantage  of  that,  for  he  was  a  party  to  them.  This  is,  in  fact,  one  of 
the  cases  of  gentlemen  who  allow  themselves  to  be  named  directors 
^f  companies,  and  cause  expenses  to  be  incurred,  and  then  try  to 
•escape  all  liability.  There  is  no  case  of  repudiation  set  up. 
On  the  contrary,  three  months  after  the  board  meeting,  Mr.  Leo 
has  a  cheque  of  the  company,  to  which  he  wants  the  signature  of 
a  second  director.    It  is  brought  to  Mr.  Earward,  and  he  signs  it, 

(1)  Law  Bep.  5  Ch.  489. 
Vol.  XIIL  B  2 
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Y.-C.  M.     as  he  says,  only  in  consequence  of  Mr.  Leo^s  importunity.    But  he 

1871        cannot  say  that  he  did  not  sign  as  a  director.    It  is  said  that  the 

Harwabd's   fci'Ct  that  the  bank  would  not  accept  the  signature  as  sufficient 

^"^       proves  that  he  was  not  a  director.    But  the  reason,  no  doubt,  was- 

that  other  names  had  been  sent  in  as  authorized  to  sign  cheques. 

The  facts,  then,  prove  that  Mr.  Earward  undertook  the  office  of 
director  and  acted  as  such.  I  am  sorry  to  find  that  there  are 
cases  which  tend  to  shew  that  a  man  may  do  this  and  not  incur 
any  liability.  But  I  am  glad  to  find  that  the  later  cases  are  the 
other  way.  The  older  cases  fall  far  short  of  estabb'shing  the 
proposition  contended  for  by  Mr.  Harward. 

In  the  Marquis  of  Abereom's  Case  (1)  he  had  not  acted  as  a 
director  at  all :  and  the  case  is  distinguished  on  that  ground  by 
the  Lord  Justice  RoU  in  A.  Levita's  Case  (2).  Austin's  Case  (3) 
was  one  of  repudiation.  Austin  had  done  many  acts  shewing  an 
intention  to  repudiate  the  office  of  director.-  He  had  accepted  the 
office  of  director  conditionally,  and  attended  one  board  meeting,., 
and  signed  a  cheque  for  the  company ;  but,  on  receiving  a  letter 
of  allotment  to  qualify  him,  he  at  once  returned  it,  declining  at 
the  same  time  to  act  as  a  director,  not  being  satisfied  as  to  the 
conditions  he  had  stipulated  for;  and  the  secretary  wrote  back,, 
stating  that  his  resignation  had  been  accepted.  It  is  obvious  that 
the  case  ran  very  near  the  line,  and  he  only  just  escaped,  and 
was  with  difficulty  removed,  and  was  allowed  no  costs.  The  Vice- 
chancellor  says  (4) :  **  I  think  it  must  be  taken  that  the  whole 
matter  was  not  finally  concluded,  and  his  name  must  be  struck  oft 
the  list  of  contributories  and  removed  from  the  register  of  members, 
but  no  costs  will  be  given  to  him."  A.  LevHa's  Case  was  not  that  of 
a  director  being  fixed  with  the  amount  of  his  qualification  merely. 
He  had  applied  for  1000  shares,  and  subsequently  attended  a 
meeting  and  acted  as  a  director ;  and  the  Lord  Justice  Bolt  treated 
that  as  an  acceptance  of  the  shares  he  had  applied  for.  I  do  not 
now  rely  on  the  decision  in  In  re  Bisderi  &  Co.  (5),  because  Mr.Cotfon 
is  right  in  saying  that  there  was  in  that  case  a  question  of  an 
agreement  to  take  shares.    But  I  did,  in  my  judgment,  express- 

(1)  4  D.  F.  &  J.  78.  (3)  Law  Bep.  2  Eq.  485. 

(2)  Law  Bep.  3  Ch.  36.  (4)  Ibid.  438. 

(5)  Law  Rep.  11  Eq.  242. 
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the  Tiew  that  a  man  by  becoming  a  director  agrees  to  take  the     Y.-C.  M. 
qualification.    However,  the  point  has  been  decided  in  Leeh^s       i87i 
Que  (1),  and  I  hope  will  never  be  disturbed.    Admiral  Leehe   b^^^wamd^m 
became  a  director  in  the  company,  and  fifty  shares  were  allotted  to       ^^ 
him  as  his  qualificatioD.    He  never  made  any  application  for 
shares,  and  no  notice  of  allotment  was  sent  to  him ;  and  the  Lord 
Jostice  Janiea  says  (2) :  **  It  is  impossible  to  say  that  he  had  not 
assented  to  be  a  director,  and  that  being  so,  he  must  be  taken  to 
have  accepted  the  qualification  of  a  director,  namely,  fifty  shares." 
He,  therefore,  entirely  agrees  with  the  view  I  expressed  in  In  re  Dis- 
deri  &  Co.  (3),  that  where  a  man  agrees  to  take  the  ofllce  of  a  director, 
and  acts  as  such,  he  undertakes  to  accept  the  qualification.    In  my 
opinion  the  case  is  one  of  the  clearest  upon  principle ;  and  Mr. 
Barward  must  be  fixed  as  a  contributory  for  fifty  shares,  and  pay 
the  costs  both  here  and  in  chambers. 

'    Solicitors :  Mr.  JoTm  Tucker  ;  Messrs.  Franoie  &  Bosanqwt. 

(1)  Law  Rep.  6  Ch.  469.  (2)  Uw  Rep.  6  Ch.  473. 

(3)  Law  Rep.  11  Eq.  242. 
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v.^.  B.  SLEEMAN  v.  WILSON. 


1871 
No9.  3. 


[1871    S.    187.] 

Guardian  atid  Ward — Testamentary  Guardian — Illegitimate  Children — Trustee 
and  Cestui  que  Trust — Breach  of  Trust — Acquiescence. 

A  testator  cannot  by  will  lawfully  appoint  any  one  to  be  guardian  of  his 
illegitimate  children. 

A  testamentary  guardian  is  a  trustee  of  such  property  as  comes  to  his 
hands  in  that  character. 

A  testator  died  in  1810  in  India,  having  bequeathed  his  English  property 
to  two  infants,  whom  he  acknowledged  as  his  natural  children ;  and  having 
appointed  his  nephew,  2).  E.^  to  be  their  guardian.  Part  of  his  property  con- 
sisted of  a  bond,  dated  in  1810,  in  which  he  was  obligee,  the  obligor  being  seised 
of  real  estate  in  Ireland.  In  1811  Z>.  E,  obtained  possession  of  the  bond  from 
the  testator's  executor ;  but  he  did  not  register  it,  nor  did  he  (as  it  was  stated 
and  admitted  on  demurrer)  ever  take  any  steps  towards  realizing  the  secu- 
rity. In  1821  the  elder  of  the  infants  attained  twenty-one ;  in  1832  she  mar- 
ried ;  and  in  1833,  when  (as  alleged  and  admitted  on  demurrer)  the  bond  had 
become  irrecoverable,  D.  E,,  for  the  first  time,  informed  the  elder  child  and 
her  husband,  who  were  oo-Plaintifis,  of  the  existence  of  the  bond;  and  upon 
finding  it  was  then  too  late  to  register  it,  he  handed  it  to  the  male  Plaintiff, 
directing  him  to  see  to  it. 

Ko  step  was  taken  until  D.  E*s  death  in  1870,  after  which,  in  1871,  the 
bill  was  filed,  seeking  to  make  D.  E.*s  estate  liable  as  for  a  breach  of  trust. 
At  this  time  the  younger  infant  was  dead,  and  had  no  legal  personal  repre- 
sentative ;  but  his  son,  who  was  entitled  to  administer,  was  made  a  Defendant. 

SembUf  D.  E.  was  not  at  any  time  liable  for  any  breach  of  trust ;  but  if 
he  was : — 

Heldy  that  the  Plaintifis,  by  acquiescing  for  thirty-eight  years,  and  wait- 
ing till  D.  E.'s  death,  had  lost  their  right  to  make  any  claim  against  his 
estate  ;  and  demurrer  to  the  bill  allowed. 

Quaere^  whether  the  bill  was  not  defective  for  want  of  parties. 

Demuerer. 

The  bill  was  filed  by  Richard  Qainn  Sleeman  and  Ann  Maria 
his  wife,  against  Toumsend  WUsonj  Arthur  Thomas  Stephens  (exe- 
cutors of  Sir  Be  Lacy  Evans),  and  Bdbert  Oleadowe  Evans,  alleging 
to  the  following  effect : — 

Prior  to  September,  1810,  the  testator  in  the  cause,  Henry  Evans, 
a  major  in  the  East  India  Coinpany*s  service,  advanced  to  his  nephew 
John  Evans,  of  Limerick,  a  sum  of  £2166 13«.  id.,  for  which  amount 
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John  Evans  entered  into  a  bond  with  the  testator,  conditioned  to  be     V.-0.  B. 
void  on  payment  of  double  the  amount  and  interest  at  £5  per  cent.        1871 
in  the  usual  manner.    He  also  signed  a  warrant  of  attorney  for  the     sluman 
like  amount  ^^^ 

On  the  14th  of  August,  1810,  Major  Evans  made  a  will  in  the  — 
Eaat  Indies^  whereby,  after  stating  that  he  had  two  natural  children, 
and  that  the  mother  was  supposed  to  be  then  carrying  a  third 
child,  he  bequeathed  the  whole  of  his  property  ^'  in  England  "  at 
that  time,  or  then  *^on  the  seas  proceeding  to  England"  to  be  divided 
equally  between  them  (that  was  to  say)  if  another  child  should  be 
bom  of  the  mother  of  the  other  two  in  the  proper  time,  that  such 
child  was  to  have  one  third  of  **  such  property  in  England,  or  pro- 
ceeding to  Englandy*  the  property  to  be  laid  out  in  the  funds  or 
other  public  securities,  and  allowed  to  accumulate  till  the  children 
should  respectively  attain  the  age  of  twenty-one  years ;  deducting 
annually  from  the  interest  such  portion  as  might  be  necessary  for 
their  education  and  their  other  expenses.  Should  either  of  the 
children  die,  the  property  to  be  divided  between  the  other  two,  and 

in  that the  survivor  to  be  the  heir  of  the  other  two,  provided 

one  should  live  to  the  age- of  twenty-one  years.  The  testator  also 
declared  that  it  was  understood  that  each  child  attaining  the  age  of 
twenty-one  years  was  entitled  to  his  or  her  third  or  half  share,  as 
the  case  might  be.  He  also  requested  his  friends  /.  J7.  D,  Ogilvie, 
of  Madras,  John  Binny,  Esq.,  agent  at  Madras,  to  be  his  executors 
in  India,  and  his  friend  Cromwell  Massey  to  be  his  executor  in 
England,  and  guardian  to  his  children,  jointly  with  Richard  Evans 
and  Lacy  Evans,  his  two  nephews. 

The  testator  died  iur  September,  1810,  and  his  will  was  proved  in 
India,  and  also  in  England  by  CromweU  Massey  on  the  15th  of 
May,  1812. 

The  natural  children  of  the  testator  referred  to  in  the  will  were 
two,  a  gbl  named  Ann  Maria,  who  was  the  present  female  Plaintiff, 
and  a  boy  named  Henry  ;  the  mother  had  no  other  child.  In  181 1 
they  came  to  England,  and  the  bill  alleged  that,  '*  immediately  on 
their  arrival.  Lacy  Evans,  one  of  their  testamentary  guardians  in 
the  said  will  named,  and  who  was  afterwards  known  as  General  Sir 
De  Lacy  Evans,  took  upon  himself,  in  his  capacity  of  such  testa- 
mentary guardian  as  aforesaid,  the  entire  and  exclusive  care  and 
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V.-O.B.     control  of  the  persons  and  property  of"  the  two  children,  "and 

l«7l  acted  as  their  sole  gnardian." 
^.t2^^  In  1811,  by  CromtveU  Masset/s  direction,  the  bond  and  warrant 
of  attorney  were  delivered  to  Sir  De  Lacy  Evans  (as  the  bill 
alleged)  ^^as  such  testamentary  guardian  of"  the  two  children, 
^  and  the  said  Sir  De  Lacy  Evans  thus  became,  and  was  in  fact,  a 
trustee  of  the  said  debt  of  £2166  ISs.  4d.,  and  the  interest  thereon, 
for  the  said  infants/'  The  bill  proceeded  to  allege  that  in  1811 
John  EvanSy  the  obligor  of  the  bond,  was  seised  of  considerable  real 
estate,  and  otherwise  possessed  of  means  amply  sufficient  to  satisfy 
the  debt  and  interest,  but  that  Sir  Be  Lacy  Evans  did  not  require 
or  attempt  to  enforce  payment ;  nor  did  he  take  any  steps,  either  by 
registering  the  bond  or  otherwise,  for  making  the  debt  a  charge  on 
John  Evani  real  estate ;  and  that,  '^  in  consequence  of  the  aforesaid 
neglect  of  "  Sir  Be  Lacy  Evans,  the  debt  *^  became,  in  the  year  1831, 
irrecoyerable,  and  no  part  thereof  has  been  paid,  and  the  same  has 
been  wholly  lost." 

In  1821  the  female  Plaintiff  attained  twenty-one,  and  some 
•three  years  afterwards  Sir  Be  Lacy  Ewms,  as  the  bill  alleged, 
'^  furnished  to  her  what  purported  to  be  an  account  of  her  share 
of  "  the  testator's  personal  estate, "  but  in  such  account  no  mention 
was  made  of  the  said  debt  of  £2166  ISs.  4d,;**  and  no  account  was 
ever  rendered  to  Henry  Evans. 

In  1832  the  female  Plaintiff  married  the  co-Plaintiff,  her  present 
husband. 

In  1833,  "  at  which  time,"  the  bill  alleged, ''  the  said  bond  debt 
was  irrecoverable,"  Sir  Be  Lacy  Eva/ns  wrote  to  the  Plaintiff 
Michard  Q.  Sleeman  a  letter  stating  that  he  had  lodged  in  the  hands 
of  a  Mr.  George  BarineU  (since  deceased),  a  solicitor  of  Limericky 
a  bond  of  John  Evans  for  upwards  of  £1000,  which  belonged,  as 
he  said,  to  Ann  Maria  Sleeman  and  her  brother  Henry  Evans,  and 
directing  him,  Bichard  Q.  Sleeman,  to  see  to  it. 

The  Plaintiffs  alleged  that  this  was  the  first  time  that  either  of 
them  heard  of  the  existence  of  the  bond.  Bichard  Q.  Sleeman  applied 
to  and  obtained  fix)m  Sir  Be  Lacy  Evans  an  authority  to  receive 
the  instrument,  and  upon  his  applying  for  it,  Mr.  Bartndl  said 
that  Sir  Be  Lacy  Evans  had  given  him  (Bartndl)  the  bond  to  be 
registered  in  Bvhlin,  but  had  done  so  many  years  too  late  for  the 
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purpose,  and  that  he  (Dartndl)  *'  could  do  nothing  with  it ;  and  he     y.-0.  B. 
thereupon  gave  the  said  bond  to  the  Plaintiff  Biehard  Quinn        i87l 
Sleeman^  who  communicated  the  purport  of  the  said  Mr.  DartneHTs     ShSBiuis 
statement  to  the  said  Sir  Be  Lacy  Evans,  and  he  thereupon 
referred  the  Plaintiff  BicJiard  Quinn  Sleeman  to  his  brother,  the 
said  John  Evana** 

The  Plaintiff  Biehard  Q.  Sleeman  then  ascertained  that  John 
Evans  had  b^en  declared  insolvent. 

The  bill  then  alleged  as  follows :  ''  The  Plaintiffs  Biehard  Quinn 
Sleeman  and  Ann  Maria,  his  wife,  were  not  desirous  of  interrupt- 
ing the  friendly  relations  which  existed  between  themselves  and 
the  said  Sir  De  Lacy  Evans  ;  and  for  that  reason  only  they  took  no 
steps  to  recover  the  said  debt  and  interest  from  the  said  Sir  De 
Jjaey  Evans  during  his  lifetime." 

John  Evans  died  in  1845.  Henry  Evans,  the  brother  of  the 
female  Plaintiff,  died  in  1866  intestate,  never,  as  alleged,  having 
been  aware  of  the  existence  of  the  bond.  His  son,  the  Defendant 
Bobert  Gleadotve  Evans,  was  the  person  entitled  to  administer  to  his 
estate. 

Sir  De  Lacy  Evans,  having  survived  the  two  other  persons 
named  as  testamentary  guardians  in  the  testator's  will,  died  on 
the  9th  of  January,  1870. 

This  bill  was  filed  on  the  21st  of  July,  1871,  against  the  first- 
named  two  defendants,  his  executors,  stating  and  alleging  as 
above,  and  praying  for  a  declaration  that  Sir  De  Lacy  Evans  had 
committed  a  breach  of  trust  in  neglecting  to  take  steps  for  the 
recovery  of  the  debt  secured  by  the  bond,  and  to  make  the 
securities  a  charge  on  John  Evans*  real  estate ;  and  that  Sir  De 
Lacy  Evans^  estate  might  be  decreed  to  make  good  to  the 
Plaintiffs  and  the  Defendant  B,  Q.  Evans  the  loss  which  had 
been  occasioned  by  such  breach  of  trust ;  with  other  consequen- 
tial relie£ 

To  this  bill  the  Defendants,  the  executors,  demurred,  for  want 
•of  equity  and  want  of  parties. 

The  Defendant  B.  O,  Evans  did  not  appear. 

Mr.  AmpTdeli,  Q.C.,  and  Mr.  Benshaw,  for  the  demurrer: — 
The  case  of  the  Plaintiffs  is,  that,  being  first  aware  of  their  rights 
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V.-O.  B.     in  1833,  they  lay  by  until  1871,  and  did  not  bring  this  claim  till 

1871       after  Sir  De  Lacy  'Em.ni  death. 
Slkemak        It  may  be  admitted  that  a  testamentary  guardian  is  liable  to 
WiLBON      account  for  everything  he  may  receive,  but  the  testator  could  not 

confer  upon  anybody  the  datu^  of  testamentary  guardian  of  his- 

children,  being  illegitimate;  so  that  Sir  De  Lacy  Evans,  if  a 
guardian  at  all,  became  what  may  be  called  a  guardian  de  son  tort. 
At  the  utmost  he  was  only  a  constructive  trustee ;  he  was  not  an 
express  trustee  of  this  bond ;  and  even  an  express  trustee  will  not 
be  held  liable  after  thirty-eight  years'  delay :  Smith  v.  Clay  {\\ 
cited  and  followed  by  Sir  JB.  P.  Arden,  Master  of  the  Rolls,  in 
Pickering  v.  Lord  Stamford  (2)  ;  Beckford  v.  Wade  (3), 

The  suit  is  also  defective ;  for  if  a  decree  be  made,  the  represen- 
tative of  Henry  Evans,  who  does  not  appear,  may  file  another  bill. 
Twenty  years  has  been  held  the  limit  of  time  within  which  a 
claim  of  this  kind  must  be  brought :  Bolfe  v.  Gregory  (4). 

Mr.  Fry,  Q.C.,  and  Mr.  Graham  Hastings^  for  the  bill  :— 

The  objection  as  to  parties  is  groundless,  since  the  passing  of  the- 
15  &  16  Vict.  c.  86,  s.  42. 

As  to  time,  this  bond  was  a  chose  in  action  of  the  wife,  not  reduced 
into  possession  by  the  husband.  Hence  she  was  under  disability^ 
and  time  will  not  run  against  her.  It  cannot  be  said  that  because 
the  husband  might  have  reduced  the  property  into  possession,  he 
must  be  treated  as  if  he  had  done  so. 

Then  it  is  said  that  Sir  De  Lacy  Evans  was  only  a  constructive- 
trustee,  with  a  view,  probably,  to  the  Statute  of  Frauds  (29  Car.  2,. 
cap.  3,  ss.  7,  8).  But  the  demurrer  admits  the  statement  of  fact 
in  the  bill  that  he  acted  as  testamentary  guardian ;  so  that,  if 
the  law  of  India  should  be  the  same  as  that  of  England  with, 
respect  to  the  inability  of  natural  parents  to  appoint  testamentary 
guardians,  the  fact  remains  that  Sir  De  Lacy  Evans  did  act  as  suck« 
guardian. 

Then  Maihew  v.  Brise  (5),  establishes  that,  "  of  all  the  property 
which  he  gets  into  his  possession  as  guardian,"  a  testamentary 

(1)  Amb.  645  ;  3  Bro.  C.  C.  639,  n.  (3)  17  Vea.  87. 

(2)  2  Ves.  272,  282.  (4)  8  Jur.  (N.S.)  606. 

(o)  14  Beav.  341,  345. 
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guardian  is  '^a  trustee  for  the  benefit  of  the  infant  ward/'  and  no     Y.-G.  B. 
time  runs  between  a  trustee  and  his  cestui  que  trust.  i87i 


The  Vicb-Chancellor  : — ^A  testamentary  guardian  is  a  tnistee     S"'^^^ 
of  such  property  only  as  comes  to  his  hands.  ,  Wiuok. 

Mr.  Fry : — Then  the  question  is,  what  extent  of  possession  is 
necessary  to  make  the  guardian  a  trustee.  Sir  De  Lacy  Evans 
kept  the  bond  in  his  own  possession  from  1811  to  1833,  without 
attempting  to  enforce,  or  even  registering  it.  In  1831  it  became 
irrecoverable,  and  then  he  waited  two  years  before  he  informed 
the  Flaintifis  of  its  existence.  This  neglect  amounts  to  a  breach 
of  trust,  against  which  the  statute  will  not  run :  BuHer  y.  Foster  (1) ; 
and  lapse  of  time  alone  is  not  a  defence  in  this  Court :  Woodhouae 
Y.  WoocOiause  (2). 

The  reluctance  of  the  Plaintiffs  to  sue  Sir  De  Lacy  Evans  him- 
self,  who  was  the  nephew  of  their  natural  father,  ought  not  to 
prejudice  their  remedy  against  his  estate. 

Sir  Jahes  Bacon,  V.C.  : — 

I  think  the  demurrer  must  be  allowed. 

It  is  alleged  by  the  bill  that  General  Sir  De  Lacy  Evans  was 
appointed  testamentary  guardian  of  the  testator's  children,  but  the 
testator  had  no  more  power  than  any  other  person  to  appoint  him 
guardian  of  these  children.  It  has  been  suggested  that  there  is 
some  difference  between  the  law  of  England  and  the  law  of  India 
in  that  respect.  I  have  no  reason  for  supposing  that  that  is  so ; 
but  it  is  enough  for  the  present  purpose  to  say  that  there  is  no 
such  allegation  in  the  bill.  The  will  of  the  testator,  though  made 
in  India,  deals  with  property  in  England,  and  must  be  governed 
by  the  law  of  England, 

In  strictness  there  is  nothing  whatever  in  the  bill  to  shew  that 
General  Sir  De  Lacy  Evans  was  the  guardian  of  these  children ; 
but  if  he  was,  his  duty  of  guardian,  as  I  gather  from  the  bill,  was 
faithfully  and  properly  performed;  for  the  bill  alleges  not  only 
that  he  took  on  himself  that  office,  but  that,  upon  the  lady  attain- 
ing twenty-one,  an  account  was  rendered  to  her  with  which  no  fault 

(I)  Law  Rep.  6  Eq.  276.  (2)  Law  Rep.  8  Eq.  514. 
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Vw-0.  B.  was  found,  and  it  is  stated  that  in  that  account  no  mention  whatever 
1871  was  made  of  the  bond  in  question.  The  bond  seems  to  have 
Sleeuan  remained  in  Sir  Be  Lacy  Evans'  hands  until  1833,  when  he  sent  it 
WiLBoir.  ^  Irdani  to  a  Mr.  DartneU,  directing  the  Plaintiff  Mr.  Sleeman 
—"  to  see  to  it  Mr.  Sleeman  thereupon  opened  a  communication  with 
Mr.  DartneU,  who  told  him  that  the  bond  had  been  given  to  him 
by  General  Sir  De  Lacy  Evans  to  be  registered,  but  that  it  was 
now  too  late  for  anybody  to  register  it  (I  do  not  know  that  it  was 
any  part  of  General  Sir  De  Lacy  Evans'  duty  to  register  the  bond), 
*^  and  that  he  could  do  nothing  with  it ;  and  he  thereupon  gave  the 
said  bond  to  the  Plaintiff  Richard  Qikinn  Sleeman,  who  communi- 
cated the  purport  of  the  said  Mr.  DartndCs  statement  to  the  said 
Sir  De  Lacy  Eva/ns,  and  he  thereupon  referred  the  Plaintiff  Richard 
Qmnn  Sleeman  to  his  brother,  the  said  John  Evans"  The  particular 
date  of  this  does  not  appear ;  but  it  must  have  been  in  or  after  the 
year  1833.  Therefore,  fairly  reading  the  bill  according  to  its  true 
purport,  it  appears  that  in  the  year  1833,  when  it  was  ascertained 
that  the  bond  could  not  be  registered,  it  was  still  a  bond  avaUable, 
although  not  registered,  against  John  Evans;  and  Sir  De  Lacy 
Evans  informed  the  Plaintiff  that  he  must  apply  to  the  debtor,  John 
Evans,  for  payment.  That  is  the  statement  in  the  bill,  and  it 
appears,  or  seems  to  be  an  inference,  that  the  Plaintiff  acted  on  that ; 
.  for  the  next  statement  is,  that  ^'  the  said  John  Evans  at  that  time 
had  been  declared  an  insolvent  under  the  statutes  then  in  force 
for  the  relief  of  insolvent  debtors,"  and  that  "his  estate  had  produced, 
and  would  produce,  no  dividend  for  his  unsecured  creditors."  I 
cannot  conceive  that  up  to  that  time  General  Evans  had  neglected 
any  duty  which  properly  belonged  to  him.  I  entirely  adopt 
the  authority  of  the  case  at  the  Rolls,  which  Mr.  Fry  cited,  of 
Mathew  v.  Brise  (1).  It  b  not  to  be  disputed  that  if  a  person . 
appointed  guardian,  in  that  character  possesses  himseK  of  any 
of  his  ward's  property,  of  that  property  he  becomes  a  trustee, 
although  he  is  only  a  trustee  by  construction,  and  not  appointed 
by  name. 

Here  there  is  no  suggestion  that  General  Evans  ever  possessed 
himself  of  any  part  of  the  property  of  the  Plaintiffs  for  which  he 
<lid  not  account. 

(1)  14  Beav.  341. 
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Bat  then  comes  this  passage  in  the  bill,  which,  in  my  opinion,     V.0. 6. 
pats  an  end  to  the  case,  and  places  it  decidedly  within  the  plain        i87l 
doctrine  of  the  CJourt,  that  persons  who  sleep  on  their  rights,  or     sleeman 
acqniesce  in  a  state  of  circumstances  in  which  their  rights  are  lost 
sight  of,  cannot,  after  a  lapse  of  time,  enforce  remedies  which  they 
might  have  had ;  although  I  do  not  think  in  this  case  they  ever 
had  any. 

The  statement  to  which  I  refer  is  extremely  distinct  and  signi- 
ficant :  "  The  Plaintiffs  Richard  Quinn  Sleeman  and  Ann  Maria, 
his  wife,  were  not  desirous  of  interrupting  the  friendly  relations  which 
existed  between  themselves  and  the  said  Sir  De  Lacy  Evans ;  and 
for  that  reason  only  they  took  no  steps  to  recover  the  said  debt  and 
interest  from  the  said  Sir  Be  Lacy  Evans  during  his  lifetime."   Now, 
what  does  that  mean  ?    They  are  apprised  that  the  bond  cannot  be 
registered.    They  say  they  were  acquainted  with  the  fact  that  John 
Evans  was  an  insolvent  debtor  and  unable  to  pay ;  they  were  re- 
ferred to  John  Evans  by  Sir  De  Lacy  Evans,  who  must  be  taken  to 
have  repudiated  all  responsibility  as  to  the  bond ;  and  then  these 
relatives  (who,  though  not  legitimate,  were  still  not  improperly 
called  relatives),  because  they  do  not  wish  to  interrupt  the  friendly 
relations  which  existed  between  them  and  the  man  who,  they  now  say, 
is  their  defaulting  trustee,  for  all  these  years  from  1833  to  1871,  take 
no  step  whatever.  If  there  can  be  a  case  of  acquiescence,  this  is  one  of 
the  strongest  cases  that  can  be  suggested,  and  it  furnishes  an  in- 
ference that  there  was  some  other  reason  than  merely  the  friendly 
relations  which  existed  for  their  not  pressing  Sir  De  Lacy  Evans, 
If  they  had,  in  the  year  1833,  as  they  might  have  done,  proceeded 
against  Sir  De  Lacy  Evans,  alleging  breach  of  trust,  he,  being  then 
alive,  might  have  been  able  to  say  what  nobody  can  even  guess  at 
now ;  bat  they  wait  till  Sir  De  La4iy  Evans  is  in  his  grave  before 
they  raise  anything  like  a  question  on  this  subject. 

Upon  the  ground  of  acquiescence,  therefore,  it  is  that  I  decide 
this  case ;  and  I  think,  beyond  all  hesitation  or  doubt,  that  it  is  a 
case  in  which  the  demurrer  must  be  allowed. 

It  accordingly  becomes  unnecessary  to  consider  the  other  ground 
of  demurrer ;  but  if  it  had  been  necessary,  I  think  I  should  have 
required  to  know  more  about  the  facts  than  appears  from  the  state- 
ments in  this  bill  before  I  came  to  the  conclusion  that  the  objection 
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V.-C.  B.  for  want  of  parties  had  been  removed  by  the  Act  of  Parliament. 

1871  But  I  do  not  trouble  myself  about  that,  because  I  decide  this  case 

SLimiAN  solely  on  the  ground  of  acquiescence.     The  demurrer  must  be 

Wilson  allowed  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Deane  di  ChM. 
Solicitors  for  the  demurring  Defendants :   Messrs.  Stephens  (t 
Langdale. 


V.-C.  B.       GEEENE  v.  WEST  CHESHIEE  KAILWAY  COMPANY. 

^^^  [1870    G.    1.] 

Specific  Performance — Bailway  Company  and  Landovmer — Agreement  by  a 
BaUway  Company  to  make  Accommodation  Works  on  Land  of  a  Vendor 
other  than  that  taken  by  the  Company, 


Nov.  4,  7. 


An  agreement  was  entered  into  between  a  railway  company  and  a  land- 
owner, part  of  whose  land  bad  been,  under  another  agreement,  taken  by  the 
company,  whereby,  in  consideration  of  the  previous  withdrawal  by  the  land- 
owner of  a  Petition  to  Parliament  against  the  company's  bill,  the  company 
^  agreed  to  construct  and  for  ever  maintain  at  their  expense  a  siding  of  specified 

/»  length  alongside  the  line  upon  land  belonging  to  the  landowner,  and  to  be 

provided  by  him  for  that  purpose,  for  the  use  and  to  the  reasonable  satisfaction 
of  the  landowner : — 

Eeldf  that  this  agreement  was  not  incax)able  of  being  enforced  by  a  Court  of 
Equity. 

The  Court  will  not  refuse  to  decree  specific  performance  of  an  agreement, 
although  the  Plaintiff  may  have  a  concurrent  remedy  in  damages,  or  may 
have  entered  into  a  negotiation  for  a  money  compensation  which  has  failed. 

Motion  foe  decree. 

By  an  agreement  dated  the  81st  of  December,  I86I9  and  made 
between  the  Defendants,  the  West  Cheshire  Railway  Company^ 
under  their  common  seal,  of  the  one  part,  and  the  Plaintiff,  Jame^ 
Oreene  Eatton  Chreene,  of  BeUevue,  in  the  county  of  Chester, 
Esq.,  of  the  other  part,  after  reciting  that  the  company  had 
obtained  an  Act  of  Parliament  on  the  11th  of  July,  1861,  for 
incorporating  the  company,  and  for  authorizing  them  to  make  and 
maintain  certain  railways ;  and  that  by  the  same  Act  the  company 
were  empowered  to  run  through  certain  lands  belonging  to  the 
Plaintiff;  and  that  previously  to  the  passing  of  the  Act  the 
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Plaintiff  petitioned  Parliament  against  the  bill  then  pending ;  but  Y.-O.  B. 
that,  in  consideration  of  an  agreement  entered  into  between  the        I87i 

ptDvisional  directors  of  the  undertaking  and  promoters  of  the  bill,  gbbsmx 
and  the  Plaintiff,  dated  the  2nd  of  May,  1861,  the  Plaintiff  with-       ^^ 

drew  his  petition ;  and  that  by  the  same  agreement  of  May,  1861,  Chkshim 
it  was  agreed  that,  on  the  passing  of  their  Act,  the  company  should,       — 
if  required,  put  their  seal  to  an  agreement  embodying  the  terms 
of  the  agreement  of  the  2nd  of  May,  1861 ;  it  was  witnessed  that 
it  was  mutually  agreed  between  the  parties  as  follows : — 

"  The  said  railway  company  shall  construct,  contemporaneously 
with  the  construction  of  the  said  railway,  and  for  ever  thereafter 
maintain,  at  their  own  proper  expense,  a  sufficient  siding  of  at 
least  100  yards  in  length  alongside  the  line  of  railway,  as  con- 
structed through  the  land  of  the  Plaintiff,  and  upon  land  belong- 
ing to  the  Plaintiff,  and  to  be  provided  by  him  for  that  purpose, 
for  the  use  of  and  to  the  reasonable  satisfaction  of  the  Plaintiff. 

"  Every  difference  which  shall  arise  between  the  parties  to  this 
agreement  in  regard  to  the  preceding  article,  or  as  to  the  mode  of 
carrying  the  same  out,  or  otherwise  touching  the  premises,  shall 
be  referred  to  and  determined  by  arbitration  between  the  said 
parties  to  this  agreement,  according  to  the  provisions,  with  respect 
to  the  settlement  of  disputes  by  arbitration,  of  the  Companies 
Glauses  Consolidation  Act,  1845." 

By  certain  Acts  of  Parliament  the  second  Defendants,  the 
Cheshire  Lines  Committee^  were  authorized  and  empowered  to  con- 
struct and  complete  the  line  of  railway  and  works  of  the  first 
Defendants,  the  company ;  and  in  exercise  of  such  powers  they 
took,  and  proceeded  to  construct  the  line  through,  the  Plaintiff's 
land. 

On  the  31st  of  July,  1868,  the  Plaintiff's  solicitor  wrote  to  the 
company's  solicitors,  informing  them  that  he  had  received  the 
Plaintiff's  instructions  to  obtain  a  performance  of  the  agreement, 
and  that  he  should  be  glad  to  hear  &om  them,  as  it  was  now  time 
the  siding  was  made,  ''  as  I  am  informed  the  railway  is  just  being 
completed."  In  a  second  letter,  dated  the  3rd  of  August,  1868, 
the  Plaintiff's  solicitor  again  called  upon  the  company  to  carry 
out  their  part  of  the  agreement  with  regard  to  the  siding,  adding; 
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y.-€.  B.     ''  I  hope  there  will  be  no  difference  between  the  parties  npon  which 

1871        the  necessity  of  an  arbitration  will  arise." 
G^^         ^^  ^^®  ^^^  ^^  August  Defendants'  solicitors  in  answer  said: 
V.         (( yfQ  cannot  see  the  urgent  necessity  there  is  to  make  the  siding 
Gbbshir£     until  our  railway  shall  be  nearly  complete,  and  think  that  your 

client  had  better  see  our  engineer  on  the  spot  to  agree  as  to  the 

manner  of  construction." 

Other  correspondence  followed,  which  took  the  form  of  a  nego- 
tiation for  a  money  compensation ;  but  all  offers  were  expressly 
made  without  prejudice,  and  no  agreement  was  come  to.  Finally^ 
on  the  5th  of  September,  1868,  the  company's  solicitors  wrote  as 
follo\ys :  ^  We  thought  the  siding  of  so  little  value  to  any  one  that 
we  never  imagined  Mr.  Oreene  would  ask  for  it  •  •  .  .  Frankly^ 
we  think  the  proposal  of  your  client  that  we  should  pay  to  be  let 
off  making  the  siding  is  simply  a  means  of  extortion.  We  do  not 
object  to  pay  a  small  sum,  say  one-fourth  of  the  estimated  cost  of 
the  siding,  but  not  more.     This  without  prejudice." 

On  the  21st  of  October,  1869,  a  notice,  dated  the  day  preceding, 
signed  by  the  Plaintiff,  and  addressed  to  both  of  the  Defendants, 
was  served  upon  each,  which,  as  far  as  material,  was  as  follows : — 

'^  I,  the  undersigned,  .  .  .  hereby  give  you  and  each  of  you 
notice,  that  I  require  you,  in  pursuance  of  the  undertaking  in  this 
behalf,  on  the  part  of  the  said  railway  company,  contained  in 
certain  articles  of  agreement  dated  the  31st  day  of  December, 
1861,  .  .  .  forthwith  to  construct,  contemporaneously  with  the  con- 
struction of  the  said  Wed  Cheshire  Railway,  and  before  the  same 
shall  be  opened  for  public  traflfic,  and  for  ever  thereafter  to  main- 
tain at  your  or  one  of  your  own  proper  expense,  a  sufficient 
siding,"  &c.  (following  the  exact  words  of  the  agreement) :  "  And 
I  further  give  you  and  each  of  you  notice,  that  I  have  provided,, 
and  do  provide  and  put  at  your  disposal,  such  quantity  of  land 
belonging  to  me,  adjoining  and  lying  alongside  and  to  the  north- 
west of  the  said  line  of  railway  as  constructed  through  my  land,  aa 
shall  be  required  for  the  proper  construction  of  the  said  siding  ; 
and  I  do  require  and  authorize  you,  and  each  or  either  of  you,  and 
you  and  each  or  either  of  your  engineers,  contractors,  servants,  and 
workmen,  with  or  without  horses,  waggons,  and  carriages,  forth- 
with, and  from  time  to  time,  to  enter  into  and  upon  the  same  land. 
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or  any  parts  or  part  thereof,  and  thereon,  or  on  some  parts  or  part      V.-C.  B. 
thereof,  to  construct  such  siding  accordingly."  1871 

The  bill  was  filed  in  January,  1870,  stating  as  above;  and  that,      Gbkbkb 
notwithstanding  service  of  the  above  notice,  the  Defendants  refused       West 
to  construct  the  siding,  and  intended,  unless  restrained,  to  open  bau^wat  Co. 
the  line  without  so  doing ;  and  prayed  for  specific  performance, 
and  an  injunction  accordingly,  against  '^  the  Defendants  respect- 
ively, or  some  of  them." 

Shortly  afterwards  an  injunction  was  moved  for,  and  ordered  to 
stand  to  the  hearing. 

Answers  were  filed  by  both  Defendants  in  February,  1870,  in 
similar  terms,  setting  up  the  following  defences :  First,  that  the 
PlaintifiT  had  not  provided  any  land,  and  that  as  to  the  land  men- 
tioned in  the  notice,  it  was  subject  to  a  mortgage,  and  the  mort- 
gagees threatened  to  sell  or  foreclose,  and  refused  to  allow  the 
Defendants  to  enter  upon  it;  secondly,  that  they  believed  the 
Plaintiff  had  no  occasion  for  the  siding,  and  that,  if  constructed,  it 
would  be  of  no  use  to  him,  inasmuch  as  there  were  already  two 
sidings  and  wharves  within  half  a  mile,  which,  being  station  sidings, 
possessed  great  advantages  over  a  private  one ;  and  they  submitted 
that  it  appeared  from  the  correspondence  and  from  the  Flaintiff*s 
conduct  that  his  object  was  not  to  have  a  siding  constructed 
according  to  the  agreement,  but  to  have  a  money  payment  in  lieu 
of  the  same ;  thirdly,  that,  having  regard  to  the  nature  of  the 
agreement,  a  Court  of  Equity  could  not  or  would  not  decree 
specific  performance  of  it;  and,  fourthly,  that  the  Plaintiff's 
remedy,  if  any,  was  an  action  for  damages. 

The  Defendants'  evidence  shewed  that  on  the  25th  of  October, 
1869,  their  solicitors  sent  a  copy  of  the  notice  to  the  solicitor  of 
the  mortgagees,  who,  in  acknowledging  the  receipt,  observed  that 
the  siding  would  be  of  great  benefit  to  the  estate,  and  that  it  met 
with  the  approval  of  his  clients,  *'  to  whom  any  compensation  money 
must  be  paid."  On  the  28th  of  October,  the  Defendants'  solicitors 
again  wrote  to  the  solicitor  of  the  mortgagees,  asking  him,  when 
he  had  further  considered  the  matter,  to  say  whether  his  clients 
wonld  decline  to  allow  land  to  be  used  for  the  purpose  of  a  siding. 

A  correspondence  followed,  in  the  course  of  which  the  solicitor 
of  the  mortgagees,  on  their  behalf,  at  first  declined  to  give  the 
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V.-C.  B.      requisite  authority  for  entry  by  the  Defendants  on  the  land ;  but 

1871       at  the  close  he  withdrew  the  refusal,  and  declined,  on  behalf  of  the 

Gbekne     mortgagees,  to  be  mixed  up  in  the  Chancery  proceedings,  or  in 

Wmt       ^^^  dispute  between  the  Plaintiff  and  the  Defendants, 

Chbbhibe        On  behalf  of  the  Plaintiff  it  was  denied  that  the  mortgagees  in- 

'  tended  to  sell  or  foreclose  the  land. 

It  further  appeared  from  the  evidence  that  at  first,  namely, 
before  or  up  to  August,  1869,  the  Plaintiff  wished  to  have  the 
siding  on  some  land  on  the  other  side  of  the  line,  which  was  not 
in  mortgage ;  but  in  or  about  that  month  he  changed  his  mind, 
and  ever  since  he  had  insisted  upon  the  Defendants  constructing 
it  on  the  mortgaged  land. 

Mr.  Amphleit,  Q.C.,  and  Mr.  Townsend,  for  the  Plaintiff : — 

The  fact  that  a  negotiation  for  a  money  compensation  was  en- 
tered into  and  failed,  does  not  reduce  this  to  a  mere  money  claim. 

The  Plaintiff's  delay,  if  any,  in  making  his  demand  was  in 
compliance  with  the  Defendants'  own  request. 

The  conduct  of  the  Defendants  in  interfering  between  the 
Plaintiff  and  his  mortgagees  was  most  unjustifiable. 

The  Plaintiff  is  entitled  to  specific  performance,  though  he  may 
have  a  remedy  in  damages:  Siorer  v.  Oreat  Western  Railway  Com- 
pany (1) ;  Lytton  v.  Great  Northern  Railway  Company  (2) ;  Wilson 
v.  Furness  Railway  Company  (3). 

Mr.  Kay,  Q.C.,  and  Mr.  Speedy  for  both  Defendants : — 

The  Court  has,  in  too  many  instances,  permitted  demands  to  be 
enforced  against  public  companies,  which,  as  against  individuals, 
would  be  considered  extortionate. 

Where  there  has  been  a  negotiation  for  damages,  it  is  a  rule 
that  the  Court  will  not  grant  specific  relief:  Senior  v.  Pawson  (4). 

But  here  specific  relief  cannot  be  applied.  This  is  not  an 
agreement  to  purchase  land,  only  to  withdraw  opposition  to  a 
petition ;  and  the  company  are  called  upon  to  make  these  works, 
not  on  land  purchased  by  them,  but  "  upon  land  belonging  to " 
the  Plaintiff,  and  "  to  be  provided  by  him  for  that  purpose."    If  a 

(1)  2  Y.  &  C.  Ch.  48.  (3)  Law  Rep.  9  Bq.  28. 

(2)  2  K.  &  J.  394.  (4)  Ibid.  3  Eq.  330. 
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landowner  contracts  for  accommodation  works  to  be  constructed  on     V.-0.  B. 
the  company's  land,  as  in  the  cases  cited  on  the  other  side,  the        1871 
Conrt  can  decree  specific  performance,  but  not  where  the  works     gbeene 
are  to  be  done  on  the  Plaintiff's  land:  South    Wales  Railway       ^^ 
Company  v.  Wythes  (1).    The  company  could  not  obtain  a  decree     Cbbshire 
compelling  the  Plaintiff  to  find  the  land;  hence  there  is  no       — -> 
mutuality.    The  finding  of  the  land  must  be  a  matter  of  future 
arrangement,  so  that  the  contract  is  not  complete.    The  parties, 
moreover,  have  contracted  to  refer  any  subject  of  dispute.    Nor 
could  the  Plaintiff  compel  the   Defendants  to  make  a  siding 
wherever  he  pleased ;  as,  for  example,  in  the  middle  of  a  cutting 
or  an  embankment,  where  the  expense  would  be  exorbitant.    It 
must  be  made  to  his  '^  reasonable "  satisfaction.     On  all  these 
grounds  the  Court  will  not  act  in  this  case,  but  leave  the  Plaintiff 
to  his  remedy  in  damages. 

The  Plaintiff's  conduct  shews  that  his  object  was  compensation. 

No  specific  performance  has  ever  been,  or,  it  is  submitted,  ought 
to  be  granted  of  such  an  agreement  as  this :  Buxton  v.  Luter  (2). 

As  the  siding  was  to  be  made  on  the  Plaintiff's  land,  he  has 
only  to  make  the  siding  himself  and  recover  damages  from  the 
company.  He  can  get  communication  with  the  railway  by  the 
powers  of  the  Railways  Clauses  Act,  1845  (8  Vict.  c.  20),  s.  76. 

[They  also  cited  Errington  v.  Aynesly  (3),  Flint  v.  Brandon  (4), 
and  Pollard  v.  Clayton  (5).] 


Nov.  7.    Sir  James  Bacon,  V.C.  : — 

I  wholly  disclaim  the  notion  that  a  railway  company  is  to  be 
dealt  with  in  this  Court  upon  any  other  principles  than  those  which 
would  and  ought  to  be  applied  to  individuals.  Their  contracts 
are  to  be  considered  just  as  any  other  contracts ;  their  rights  and 
their  obligations  are  in  all  respects  the  same  as  those  of  any 
members  of  the  community.  They  possess  certain  privileges  dif* 
ferent  from,  and  in  some  respects  beyond,  those  of  individuals ;  but 

(1)  1 K  &  J.  186 ;  5  D.  M.  &  G.  880.  (3)  2  Bro.  C.  C.  341 

(2)  3  Atk.  383.  (4)  8  Yes.  159. 

(6)  1  K.  &  J.  462. 
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V.-O.  B.     while  it  is  the  duty  of  the  Court  to  respect  and  to  secure  the 
1871        enjoyment  of  those  privileges,  it  is  no  less  an  imperatiye  duty  to 

G^sm      ^^^  ^^^  ^^^  ^^^  powers  with  which  the  Legislature  has  entrusted 
^^'         them,  and  which  are  inherent  in  their  constitution,  are  not  so 

Cheshibb    exercised  as  to  protect  them  in  doing  wrong,  or  in  escaping  from 

'  the  fulfilment  of  their  lawful  engagements. 

Nothing  can  be  plainer  than  the  engagement  entered  into  by 
the  railway  company  which  forms  the  subject  of  the  present  suit. 
The  company  desired  to  make  a  certain  railway  through,  among 
others,  the  lands  of  the  Flaintifil  He  resisted  this  design.  He 
petitioned  Parliament — without  whose  authority  the  railway  could 
not  be  made — against  the  bill  which  they  had  presented.  Whether 
he  would  or  would  not  have  succeeded  in  his  opposition  cannot  now 
be  ascertained.  The  promoters  of  the  company,  however,  were  so 
moved  by  his  opposition  that  they  thought  it  prudent  to  come  to 
terms  with  him.  They  proposed  or  agreed  that,  if  he  would  permit 
them  to  acquire,  under  the  terms  prescribed  by  the  statute  (and 
which  are  the  same  as  those  applicable  in  all  such  like  cases),  so 
much  of  his  land  as  they  required  for  their  undertaking,  they  would, 
in  making  their  railway,  make  a  siding  out  of  that  railway  upon 
land  belonging  to  the  Plaintiff.  The  Plaintiff  acceded  to  these 
terms,  and  relying  upon  the  performance  of  the  obligation  thus 
assumed,  withdrew  his  opposition.  The  bill  passed.  The  company 
undertook,  by  an  agreement  under  their  common  seal,  to  perform 
the  promise  of  the  promoters.  They  have  taken  such  land  of  the 
Plaintiff  as  they  required ;  the  Plaintiff  has  performed  his  part  of 
the  contract ;  the  company  have  made  and  opened  their  railway, 
and  they  now  refuse  to  perform  the  other  part  of  that  contract,  by 
force  of  which  alone  they  acquired  possession  of  the  Plaintiff's 
land. 

A  more  direct,  wilful,  and  determined  violation  of  a  plain  contract 
cannot  be  suggested.  No  excuse  is  offered  for  it — ^no  suggestion 
that  it  is  impracticable,  or  even  that  it  is  inconvenient,  for  the 
company  to  perform  their  part  of  the  contract  of  which  the 
Plaintiff  has  performed  his ;  but  what  they  say  is,  that  the  Plaintiff 
^^79 1>7  c^  action  at  law,  recover  against  them  in  money  such 
amount  of  damages  as  a  jury  may  think  he  has  sustained  by  their 
wilful  breach  of  their  contract;  and  that,  therefore,  a  Court  of 
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Equity  will  not  eDtertain  the  complaint    I  do  not  understand      Y.-CB. 
that  the  law,  as  administered  in  this  Court,  countenances  any  such         iS7l 
defence.    If  that  were  the  law,  the  great  majority  of  the  cases  in      g^ens 
which  this  Court  has  exercised  its  authority  for  the  purpose  of       ^^' 
compelling  specific  performance  of  contracts  might  be  readily     Chesbibi 

disposed  of,  because  in  the  great  majority  of  cases  a  payment  in       ^ 

money  might  satisfy  the  wrong  which  the  breach  of  such  contracts 

inflicts.    But  it  would  be  a  total  departure  from  all  principles  by 

which  the  administration  of  this  branch  of  the  law  has  hitherto 

been  guided,  to  hold  that  it  is  at  the  option  of  a  man  who  has 

persuaded  another  to  part  with  his  rights  upon  a  specific  condition 

to  say :  "  I  can,  but  I  will  not,  perform  the  obligation  I  have  entered 

into ;  and  instead  of  keeping  faith,  and  honestly  fulfilling  my 

promise,  I  will  leave  you  to  take  the  chances  of  an  action  for 

damages,  and  reserve  to  myself  the  power  of  endeavouring  to 

defeat  your  claim ;  and,  instead  of  acknowledging  your  just  rights, 

will  compel  you  to  receive,  instead  of  them,  such  a  sum  as  I  may 

be  able  to  persuade  a  jury  will  compensate  you  for  the  loss  and 

injury  and  disappointment  which  my  wilful  wrongdoing  may  have  ' 

occasioned  to  you."  If  this  were  said  or  done  by  an  individual,  the 

injustice  would  be  too  glaring  to  be  endured ;  can  it  be  less  when 

it  is  done  by  a  corporation  ?    Is  it  because  a  joint-stock  company 

cannot  be  affected  by  any  conscientious  principle,  or  any  feeling  of 

honour,  or  any  fear  of  forfeiting  the  good  opinion  of  others,  that 

a  different  rule  of  law  is  to  be  applied  to  them  than  would  be 

applicable  to  an  individual  ?   I  am  as  unwilling  as  any  one  can  be 

to  enforce  against  a  company  obligations  to  which  private  persons 

are  not  subject;  but  I  should  be  acting  in  direct  opposition  to 

what  I  am  satisfied  is  not  less  the  plain  law  than  it  is  the  plain 

honesty  of  the  case,  if  I  were  to  countenance,  on  the  part  of  the 

<^ompany,  so  gross  a  violation  of  their  duty  as  they  are  endeavouring 

to  practise  in  this  case. 

The  case  of  Starer  v.  Qreai  Western  BaUicajf  Company  (1)  ap- 
pears to  me  to  establish  principles  which  are  here  directly  appli- 
•cable.  It  is  said  that  the  case  may  be  distinguished  in  this  respect : 
that  the  work  which  the  company  had  there  undertaken  to  make, 
and  the  performance  of  which  they  endeavoured  to  evade,  was  to  be 

(1)  2  Y.  &  C.  Cb,  48. 

E2  2 
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V.-O.  B.     performed  on  their  own  land,  while  here  the  requisite  work  is  to- 

1871       be  performed  on  the  PlaintiflF's  land.    But  the  Pkintiff  has  under- 

Gbeenb      taken,  and  is  willing  and  able,  to  provide  the  requisite  land,  and 

Wmt       ^^^  work  to  be  done  is  merely  a  collateral  continuation  of  that 

Cheshirb     railway  which  the  company  have  made  upon  land  which  was  the 

*  Plaintiffs,  and  which  has  become  theirs  only  upon  the  condition 

that  they  would  so  continue  their  railway. 

That  there  may  be  cases  in  which  the  Court  may  be  unable  to^ 
do  full  justice  in  the  way  of  specific  performance  is  true,  and  by 
the  imperfection  of  the  contract  itself,  the  Court  may  be  unable  to 
effect  that  which  it  would  wish  to  perform. 

Such  a  case  is  presented  in  the  case  of  the  South  Wales  Railway* 
Company  v.  Wyihes  (1),  where,  from  the  vague  and  fragmentary 
nature  of  several  of  the  stipulations  in  the  contract,  the  Court  was- 
unable  to  carry  it  into  effect.  But  no  such  diflSculty  arises  in  the 
present  case.  The  length  of  the  siding  is  prescribed  by  the  agree- 
ment. The  land  is  provided.  The  company  has  nothing  to  do- 
but  to  continue  their  rails  into  that  land  which  the  Plaintiff  offers 
them.  There  is  nothing  vague  or  uncertain  in  the  matter,  and  if 
they  should  be  decreed  to  continue  their  railway  by  means  of  the 
siding  they  have  undertaken  to  make,  there  can  be  no  doubt  of 
the  power  of  the  Court  to  enforce  such  a  decree  so  as  to  ensure  a 
fall  and  specific  performance  of  the  contract. 

The  observations  in  Wikon  v.  Fumess  Railway  Company  (2)^ 
apply  directly  and  forcibly  to  this  case,  and  I  avail  myself  of  those 
observations  in  coming  to  my  present  decision. 

I  have  not  thought  it  necessary  to  observe  more  particularly 
upon  part  of  the  case  which  occupied  a  large  portion  of  the  Defen- 
dant's answer,  and  of  the  evidence  which  has  been  adduced.  The 
Defendants,  it  appears,  in  furtherance  of  their  design  to  evade  the 
performance  of  their  contract,  endeavoured  to  prevail  upon  the 
Plaintiff's  mortgagees  of  the  land  on  which  the  siding  is  to  be 
made  to  withhold  their  assent  to  that  use  of  the  land.  The  at- 
tempt, which  at  first  promised  to  be  successful,  failed  when  the 
mortgagees  became  acquainted  with  the  true  facts  of  the  ease ;  and' 
the  only  result  is,  that  the  Defendants  have  proved  that,  in  their- 

(1)  1  K.  &  J.  186  ;  5  D.  M.  &  G.  880.  (2)  Law  Rep.  9  Eq.  33,  34. 
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^endeavoor  to  baffle  the  Plaintiff's  just  demands,  and  to  defeat  his  y.-a  B. 

rights,  they  have  not  scrupled  to  resort  to  very  unfair  practices.  1871 

There  will  be  a  decree  for  specific  performance  in  the  terms  of  oiiBEin 

the  first  paragraph  of  the  prayer  of  the  bill ;  the  Plaintiff  under-  ^^ 

taking  to  point  out  within  one  month  the  land  on  which  the  siding  Chwhire 

tis  to  be  made;  either  party  to  have  liberty  to  apply;  and  the  

Defendants  to  pay  the  Plaintiff  his  costs  of  the  suit,  including  the 
•costs  of  the  motion  for  injunction. 

Solicitor  for  the  Plaintiff:  Mr.  Henry  Smiih. 
Solicitors  for  the  Defendants :  Messrs.  Cimliffe  &  Beaumont, 
4Lgents  for  Messrs.  Lingards  &  RcwelJ^  Manchester. 


CORCOE AN  V.  WITT.  V.-o,  B. 

1871 


[1870    C.    83.] 
Practice — Unsuccesrful  Motion — Costs, 

In  a  partnership  suit  Plaintiff  moved  for  a  receiver  and  injunction,  and 
the  motion,  which  was  opposed  by  Defendant,  was  ordered  to  stand  till  the 
hearing,  upon  an  undertaking  by  both  parties  to  concur  in  transferring  the 
partnership  account  to  the  bankers  of  the  firm,  and  to  pay  to  such  account 
all  assets  of  the  firm  that  should  reach  their  hands,  and  not  to  pay  or  apply 
any  of  the  partnership  assets  except  for  partnership  purposes.  No  directions 
were  given  by  the  Court  as  to  the  costs  of  the  motion.  The  common  order 
dismissing  the  bill  for  want  of  prosecution  was  subsequently  obtained  on  De- 
fendant's application,  the  Ck)urt  refusing  to  make  any  order  as  to  the  costs  of 
the  motion  for  a  receiver : — 

Eeldy  that  these  costs  were  costs  of  an  unsuccessful  motion,  and  as  such, 
costs  in  the  cause,  payable  by  Plaintiff 

Adjourned  summons  on  behalf  of  Plaintiff  for  the  pur- 
pose of  obtaining  a  review  of  the  taxation  of  the  Defendant's  costs, 
on  the  ground  that  the  Taxing  Master  had  wrongly  allowed  De- 
fendant his  costs  of  an  interlocutory  motion  as  costs  in  the  cause. 
The  suit  prayed  a  dissolution  of  the  partnership  between  Plain- 
tiff and  Defendant,  an  account^  and  a  receiver;  and  in  May, 
1870,  Plaintiflf  moved  for  the  appointment  of  a  receiver  of  the 
j)artner8hip  property,  and  an  injunction.    The  motion,  which  was 


Nov.  le. 
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Y.-G.  B.     opposed  by  Defendant,  was  ordered  to  stand  till  the  hearing,  upon 
1871        an  undertaking  by  Defendant  and  Plaintiff  to  concur  in  trans- 
CoBooBAN    ferring  the  partnership  account  from  the  Consolidated  Bank  to 
^iTT.       BamettSy  Hoare,  &  Co.,  and  to  pay  to  such  account  all  assets  of  the 
•~~        firm  that'  should  reach  their  hands,  and  not  to  pay  or  apply  any  of 
the  partnership  assets  except  for  partnership  purposes.    No  direc- 
tions were  given  by  the  Court  with  respect  to  the  costs  of  the 
motion. 

An  order  dismissing  the  bill  for  want  of  prosecution  was,  on 
the  4th  of  May,  1871,  made  on  Defendant's  application.  On  this 
motion,  counsel  for  Defendant  moving  asked  the  Court  to  direct 
payment  by  Plaintiff  of  Defendant's  costs  of  the  motion  for  a 
receiver,  but  the  Court  refused  to  make  any  order  as  to  such  costs,, 
or  to  make  any  other  than  the  common  order  dismissing  the  bill 
for  want  of  prosecution. 

The  Taxing  Master  allowed  Defendant  his  costs  of  the  motion^ 
on  the  ground  that  the  Plaintiff  haying  failed  in  obtaining  an 
order  for  a  receiver,  and  subsequently  allowed  his  bill  to  be  dis- 
missed for  want  of  prosecution,  the  opposition  on  the  part  of  De- 
fendant was  a  successful  opposition ;  and  that  the  costs  not  having 
been  reserved,  and  no  direction  given  as  to  them  on  the  hearing  of 
the  motion,  it  was  open  to  the  Defendant  to  claim  them  on  the 
ground  of  having  made  a  successful  opposition.  The  Plaintiff 
took  out  a  summons  to  review  the  taxation,  which  was  adjourned 
into  Court. 

Mr.  Amphletty  Q.C.,  and  Mr.  C,  A.  Hdmes,  in  support  of  the 
application : — 

The  costs  of  the  motion  for  a  receiver,  on  which  no  order 
was  made,  ought  not  to  have  been  allowed  to  the  Defendant  as 
costs  in  the  cause.  The  motion  not  having  been  dismissed,  was  so 
fiir  a  successful  motion  that  the  Defendant  was  not  entitled  to 
his  costs  of  opposing  it  as  costs  in  the  cause,  according  to  Sir 
/.  Leach's  statement  of  the  rules  (1),  and  Mounsetf  v.  Earl  of  Lorn- 
dak  (2).  As  there  was  no  reservation  of  these  costs  until  further 
order,  and  the  hearing  has  become  impossible  by  the  order  to  dis- 
miss for  want  of  prosecution,  no  order  can  now  be  made  upon. 

(1)  1  S.  &  S.  357.  (2)  Law  Rep.  10  Eq.  557. 
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them,  and  they  cannot  be  claimed  hj  the  Defendant  as  costs  in  the      Y.-C.  B. 
cause:  Bumbold  y.  Farteath  (1);  Jones  v.  BcUten  (2);  DanidTs       1871 
Ch.  Pr.  (3).    Where,  however,  the  suit  is  a  mere  injunction  suit,     Ookoorak 
and  the  motion  is  part  of  the  machinery  for  the  final  determination       ^^* 

of  the  cause,  a  different  rule  has  prevailed,  and  the  Defendant's       

costs  of  opposing  the  motion  which  has  been  directed  to  stand 
over  until  an  action  has  been  tried  will  be  costs  in  the  cause, 
payable  to  him  on  the  bill  being  dismissed  with  costs :  Stevens  v. 
Keaiing  (4) ;  Betts  y.  Clifard  (5).  But  in  this  case  the  motion 
for  a  receiver  was  not  a  necessary  part  of  the  machinery  for  the  final 
determination  of  the  cause,  and  the  Defendant,  by  obtaining  an 
order  to  dismiss  for  want  of  prosecutior,  has  rendered  it  impossible 
for  the  Court  to  determine  upon  the  merits  the  result  of  the  motion 
80  far  as  the  costs  are  concerned. 

Mr.  Kay,  Q.C.,  and  Mr.  Nalder,  for  the  Defendant,  were  not 
called  on. 

Sib  James  Bacon,  Y.C,  said  that  the  Plaintiff's  motion  for  a 
receiver  was  an  unsuccessful  motion,  and  upon  the  authorities  the 
costs  of  that  motion  were  costs  in  the  cause ;  the  present  motion 
must  be  refused  with  costs. 

Solicitors :  Messrs.  Clotves,  Hickley,  &  Steward ;  Messrs.  Flower 
ANussey. 

(1)  4  Jiir.  (NJS.)  608.  (3)  Pages  715, 1240. 

(2)  10  Hare,  App.  xi.  (4)  1  Mac  &  G.  659. 

(5)  IJ.  &  H.  74. 
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Kov.  6,  7, 10. 


v..a  w.  SYKES  V.  SYKES. 

}f^}  [1871     S.    147.] 

Devise  of  Estates  for  Lffe-^Term  of  500  Years— Devise  of  Estates  in  TuU— Trusts 

to  raise  a  Sum  of  Money — Remoteness — Demurrer, 

A  testator  in  1803  devised  estates  to  his  eldest  son  B.  for  life,  with  re- 
mainders to  his  grandson  B.  for  life ;  to  trustees  to  preserve  contingent  estates ; 
to  other  trustees  for  500  years  upon  certain  trusts ;  to  the  first  and  other  sons 
of  his  grandson  B,  in  tail  male ;  and  in  default  of  issue,  to  the  second  and 
other  sons  of  his  son  B,  in  tail  male ;  and  in  default  of  issue  to  his  son  N. 
for  life ;  to  the  same  trustees  to  preserve  contingent  estates ;  to  the  first  and 
other  sons  of  N.  in  tail  male ;  with  remainders  over  in  favour  of  other  sons 
for  life  and  their  issue  in  tail. 

The  limitation  of  the  term  was  for  the  purpose  of  enabling  the  trustees,  by 
mortgage  or  otherwise,  in  case  any  one  or  more  of  the  testator's  younger  sons, 
or  their  issue,  should  become  seised  in  possession  by  virtue  of  the  limita- 
tions of  the  estates  devised  to  his  son  B.  for  life,  with  remainders  over,  to 
raise  a  sum  of  £5000  for  the  benefit  of  such  of  the  testator's  sons  (except  the 
son  in  possession  of  the  estates)  as  should  be  then  living,  or  their  issue. 

The  testator's  eldest  son  had  no  son  other  than  the  testator's  grandson  B.^ 
who  died  on  the  24th  of  February,  1870,  without  issue,  and  the  estates 
devolved  upon  the  infant  Defendant,  a  grandson  of  the  testator's  son  N, 

The  Plaintiffs  were  a  younger  son  of  N.^  and  the  son  of  the  testator's 
younger  son  H, : — 

Held^  on  demurrer  to  a  bill  praying  a  declaration  that  according  to  the  true 
construction  of  the  will,  and  in  the  events  which  had  happened,  the  sum  of 
£5000  was  validly  charged  upon  the  estates,  and  was  now  raiseable  with 
interest  at  4  per  cent,  from  the  24th  of  February,  1870,  that  the  charge  failed 
for  remoteness. 

Case  V.  Drosier  (1),  followed. 

Joseph  SYKES,  who  died  in  November,  1805,  by  will,  in  June, 
1803,  gave  and  devised  to  his  eldest  son  Richard  Syhes  and  his 
assigns^  certain  manors,  tenements,  and  hereditaments,  situate  in 
the  county  of  York,  to  hold  the  same  to  the  use  of  his  son  Biehard 
and  his  assigns  during  his  life,  without  impeachment  of  waste ;  and 
from  and  after  the  decease  of  his  son  Biehard  to  the  use  of  his 
grandson  Biehard  SyJces,  the  eldest  son  of  his  son  Biehard,  and  his 
assigns  during  his  life,  without  impeachment  of  waste ;  and  from 
and  after  the  determination  of  that  estate  to  the  use  of  his  nephews 
the  Bey.  Thomas  Francis  Twigge  and  the  Bey.  Miles  Popple^  and 

(1)  2  Keen,  764 ;  5  My.  &  Cr.  246. 
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their  heirs,  during  the  life  of  his  said  grandson,  upon  trust  to     V.-O.  W. 
preserve  the  contingent  estates  thereinafter  limited ;  and  from  and        i87i 
after  the  decease  of  his  said  grandson  to  the  use  of  William  Bourne       stkes 
and  Thomas  Thompson,  their  executors,  administrators,  and  assigns, 
for  the  term  of  500  years  tlience  next  ensuing,  upon  such  trusts, 
nevertheless,  and  subject  to  such  provisoes  as  were  thereinafter 
expressed ;  and  from  and  after  the  end  or  sooner  determination  of 
the  said  term,  and  in  the  meantime  subject  to  the  trusts  thereof, 
to  the  use  of  the  first  son  of  the  body  of  the  said  grandson  law- 
fully to  be  begotten,  and  the  heirs  male  of  the  body  of  such  first 
son ;  and  for  default  of  such  issue,  to  the  use  of  the  second,  third, 
and  all  and  every  other  the  son  and  sons  of  the  body  of  his  said 
grandson,  severally  and  successively,  according  to  priority  of  birth, 
and  the  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons ;  and  for  default  of  such  issue,  to  the  use  of  the 
second,  third,  and  all  and  every  other  the  son  and  sons  of  his  son 
Hichardy  according  to  priority  of  birth,  and  the  heirs  male  of  the 
body  and  bodies  of  all  and  every  such  son  and  sons ;  and  for  default 
of  such  issue,  to  the  use  of  his  son  Nicholas  and  his  assigns  during 
his  life,  without  impeachment  of  waste ;  and  from  and  after  the 
determination  of  that  estate  to  the  use  of  Thomas  Francis  Tuoigge 
and  Miles  PopjiCy  and  their  heirs,  during  the  life  of  his  son 
NiehdlaSy  upon  trust  to  preserve  the  contingent  estates  thereinafter 
limited ;  and  from  and  after  the  decease  of  his  son  Nicholas,  to 
the  use  of  the  first  son  of  the  body  of  his  son  Nicholas,  and  the 
heirs  male  of  the  body  of  such  first  son  ;  and  for  default  of  such 
issue,  to  the  use  of  the  second,  third,  and  all  and  every  the  son 
and  sons  of  his  son  Nicholas,  according  to  priority  of  birth,  and  the 
heirs  male  of  the  body  and  bodies  of  such  son  and  sons ;  and  for 
default  of  such  issue  there  were  limitations  of  the  same  estates  in 
favour  of  his  sons  Daniel,  Henry,  and  John,  and  their  sons  suc- 
cessively, in  terms  similar  to  those  expressed  in  regard  to  his  son 
Nicholas  and  his  sons ;  and  for  default  of  such  issue  a  limitation 
to  the  use  of  his  daughter  Marianne  Thornton  and  her  assigns, 
during  her  life,  without  impeachment  of  waste,  with  divers  re- 
mainders over. 

After  making  certain    pecuniary  and    specific   bequests,  the 
testator  devised  other  estates  to  the  use  of  his  son  Daniel  and 
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V^.W.    his  assigns  duriDg  his  life,  and  after  the  detennination  of  that 

1871        estate,  to  the  use  of  Thomas  Franois  Twigge  and  MUes  Poj^y 

Stkks       and  their  heirs,  during  his  life,  to  preserve  contingent  remainders ; 

Stkes.      ^^^  ^^^  ^^  decease  of  his  son  Daniel  to  the  use  of  WSliam 

—        Bourne  and  Thomas  Tliompson,  their  executors,  administrators, 

and  assigns,  for  the  term  of  500  years  thence  next  ensuing,  upon 

such  trusts  as  were  thereinafter  expressed  concerning  the  same ;. 

and  from  and  after  the  determination  of  the  said  term  of  500 

years,  and  subject  to  the  trusts  thereof,  to  the  use  of  the  first 

son  of  the  body  of  his  son  Daniely  in  tail  male,  with  remainder  to 

the  use  of  the  second,  third,  and  all  and  every  other  the  son  and 

sons  of  the  body  of  his  son  Daniel,  according  to  priority  of  birth,. 

in  tail  male.    As  to  these  estates,  tliere  were  remainders  to  the 

use  of  the  testator's  sons  John,  Nicholas,  Henry,  and  Richard,  and 

their  sons  successively,  in  terms  similar  to  those  expressed  in 

regard  to  his  son  Danid  and  his  sons,  with  remainders  to  the  uso 

of  the  testator's  grandson  Richard  during  his  life ;    and  of  the 

trustees ;  of  the  sons  of  such  grandson  successively ;  and  of  his 

daughter  Mariawne  Thornton  during  her  life,  with  divers  remainders 

over. 

After  empowering  each  of  his  sons,  when  seised  in  possession  of 
the  hereditaments  and  premises  so  limited  to  him  for  life,  to  make 
a  settlement  by  way  of  jointure  upon  his  wife,  and  empowering 
his  grandson  Richard,  during  the  lifetime  of  his  father  and  before 
he  came  into  possession  of  the  estates  so  limited  to  him  for  life 
with  remainders  over,  to  majse  a  settlement  by  way  of  jointure 
upon  his  wife  of  any  competent  part  of  the  said  estates;  the 
testator,  as  to,  for,  and  concerning  the  said  two  several  terms  of 
500  years  thereinbefore  devised  to  William  Bourne  and  Tlwmas 
Thompson,  declared  that  the  same  were  so  respectively  devised  to 
them  upon  the  trusts  and  for  the  ends,  intents,  and  purposes 
thereinafter  mentioned ;  that  was  to  say,  that  in  case  any  one  or 
more  of  his  younger  sons,  or  their  respective  issue>  should  become 
seised  in  possession  by  virtue  of  the  limitations  of  the  heredita- 
ments and  premises  thereinbefore  devised  to  the  testator's  said  son 
Richard  for  his  life,  with  remainders  over  for  want  of  issue  male 
of  his  body,  upon  trust  that  William  Bourne  and  Thomas  Thompson^ 
their  executors,  administrators,  and  assigns  should,  by  mortgage 
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and  demise  of  the  said  term  of  500  years,  of  and  in  the  said  premiseSi  Y-C.  W. 
or  a  competent  part  thereof,  or  by  such  other  ways  and  means  I87l 
respecting  the  same  as  they  should  be  advised,  raise,  levy,  or  stkks 
borrow  the  sum  of  £5000,  and  pay  and  apply  the  same  to  and 
amongst  such  of  tiie  testator's  sons  (save  and  except  such  son  as 
should  be  seised  in  possession)  as  should  be  then  living,  or  their 
issue  if  dead,  such  issue  to  take  the  respective  shares  of  their 
parents,  in  equal  proportions  if  more  than  one ;  but  if  only  one, 
to  such  only  son  or  his  issue.  There  was  a  provision  that  in  case 
the  hereditaments  and  premises  above  devised  to  his  son  Biehard 
for  life,  with  remainders  over,  as  well  as  those  devised  by  him  to 
his  son  Danid  for  life,  with  remainders  over,  should,  by  virtue  of 
the  foregoing  limitations,  devolve  upon  any  one  of  his  sons,  his  will 
was  that  such  son,  or  his  issue,  in  case  there  should  be  more  than  one 
of  his  sons  then  living,  should  be  entitled  to  only  one  of  the  entailed 
estates  at  his  election,  and  the  other  should  go  to  and  devolve  upon 
the  next  in  succession  or  his  issue.  But  in  case  both  the  said  estates 
above  devised  to  his  sons  Biehard  and  Daniel  respectively  for  life, 
with  remainders  over,  should  devolve  upon  one  only  surviving  son 
or  his  issue,  then  upon  trust  that  WiUiam  Bourne  and  Thomas 
Thompson,  their  executors,  administrators,  and  assigns  should,  by 
the  ways  and  means  aforesaid,  levy  and  raise  or  borrow  the  further 
sum  of  £6000,  and  pay  and  apply  the  same  to  and  amongst  the 
female  issue,  if  any,  of  his  sons  in  equal  proportions,  save  and 
except  the  female  issue  of  such  son,  upon  whom  the  estates  should 
devolve  in  manner  above  mentioned :  and  there  were  other  pro- 
visions whereby  he  declared  his  will  to  be  that  in  case  the  heredita- 
ments and  premises  devised  by  him  to  his  son  Biehard  for  life,  with 
remainders  over,  should,  by  virtue  of  the  foregoing  limitations, 
devolve  upon  his  son  Nieholas,  or  any  son  of  his  son  Nicholas,  then 
upon  trust  and  his  will  was  that  WiUiam  Bourne  and  Thomas 
Thompson,  their  executors,  administrators,  and  assigns  should,  by 
the  ways  and  means  aforesaid,  levy  and  raise  the  further  sum  of 
£16,000,  and  pay  and  apply  the  same  to  and  amongst  the  children 
of  his  son  Nieholas,  save  and  except  such  son  upon  whom  the  estates 
should  devolve  by  virtue  of  the  foregoing  limitations,  in  equal 
shares  and  proportions ;  that  in  case  his  son  Daniel  should  have 
issue  male,  and  also  one  or  more  other  child  or  children,  whether 
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.y.-C.  W.     sons  or  (laughters,  or  leave  issue  only  one  child,  and  that  a  daughter, 

1871        then  upon  trust  and  his  will  was  that  William  Bourne  and  Thomas 

Stkks       Thompson,  their  executors,  administrators,  and  assigns  should,  by 

Stkeb.      ^^^  ^^y^  ^^^  means  above  mentioned,  raise  and  levy  or  borrow 

the  sum  of  £5000  upon  security  of  the  hereditaments  and  premises 

above  devised  to  his  son  Daniel  for  life,  with  remainders  over,  and 
pay  and  apply  the  said  sum  of  £5000  to  and  amongst  such  children 
(if  more  than  one)  except  an  eldest  son ;  or  to  such  only  child  (if 
a  daughter)  at  such  time  and  in  such  manner  and  proportion  as  his 
son  Daniel  should,  by  deed  or  will,  appoint ;  and  for  want  of  such 
appointment,  then  equally  amongst  such  children  (except  as  afore- 
said) if  more  than  one,  and  if  an  only  daughter,  to  such  only 
daughter;  and  that  as  soon  as  the  several  sums  of  £5000, 
£6000,  £16,000,  and  £5000  should,  upon  the  events  and  con- 
tingencies aforesaid,  be  raised  in  manner  above  mentioned;  or 
in  case  the  same,  upon  the  events  aforesaid,  should  be  paid,  or 
with  the  approbation  of  William  Bourne  and  Thomas  Thompson, 
their  executors,  administrators,  and  assigns,  should  be  secured  by 
such  person  or  persons  as  for  the  time  being  should  be  next 
in  remainder  expectant  on  the  two  several  terms  of  500  years, 
according  to  the  true  meaning  of  that  his  will,  then  and  in  either 
of  those  cases,  and  at  all  times  thenceforth,  the  said  8evei*al  terms 
of  500  years  should  cease,  determine,  and  be  utterly  void,  any- 
thing therein  contained  to  the  contrary  thereof  notwithstanding. 

By  a  codicil  dated  in  December,  1803,  the  testator  appointed 
William  Joseph  Denison  to  be  a  trustee  of  his  will  in  the  place  of 
Thomas  Francis  Twigge. 

Upon  the  testator's  decease  his  eldest  son,  Richard  Sykes, 
entered  into  possession  of  the  settled  estates  devised  to  him  for 
life,  and  he  continued  in  such  possession  until  his  death  on  the 
lird  of  March,  1832.  The  testator's  grandson,  Richard  Sykes,  the 
only  son  of  Richard  Syles  the  son,  upon  the  death  of  his  father, 
entered  into  possession  of  the  said  estates,  and  continued  in  such 
possession  until  his  death  on  the  24th  of  February,  1870,  without 
having  ever  been  marrie^l. 

The  testator's  son,  Nicholas  Sykes^  died  on  the  29ih  of  April, 
1827.  He  had  thirteen  children,  of  whom  the  Plaintiff  Daniel 
Sykes,  a  younger  son,  and  three  daughters,  only  were  living. 
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Joseph  SyJceSf  the  other  Plaintiff,  was  the  only  son  of  the  testator's     V.-0.  W 
son  Hanryy  who  died  in  1844.  1871 

The  eldest  son  of  Nicholas  died  a  bachelor ;  bat  his  second  son,       sykes 
Joseph,  who  died  in  1857,  had  ten  children,  the  eldest  son  of  whom       sikW 

died  a  bachelor  ;  bnt  the  second  son,  who  died  in  1865,  had  three        

children,  and  the  eldest,  viz.,  Charles  Percy  SyJces,  an  infant,  was 
the  Defendant. 

The  Plaintiff  Daniel  Sykes  was  now  the  sole  trustee  of  the  500 
years'  term  first  above  mentioned. 

The  Defendant  was  by  his  guardians  in  possession  of  the  estates 
which  were  settled  upon  Biehard  Syhes  for  life,  with  remainders 
over,  and  upon  his  entering  into  such  possession  it  was  considered, 
on  behalf  of  the  persons  claiming  to  be  interested  in  the  first-named 
sum  of  £5000  directed  to  be  raised  under  the  trusts  of  the  said  500 
years'  term,  that  the  time  had  arrived  for  raising  it,  and  they 
accordingly  applied  to  the  Plaintiff  Daniel  Sykes  as  the  present 
termor,  and  requested  him  to  take  the  necessary  steps  for  that 
purpose ;  but  on  the  part  of  the  Defendant  an  objection  was  raised 
that  such  charge  was  too  remote  and  void,  and  that  the  sum  could 
not  now  be  raised ;  and  thereupon  the  PlaintifEs,  in  June,  1871, 
filed  this  bill  praying  for  a  declaration  that^  according  to  the  true 
construction  of  the  will,  and  in  the  events  which  had  happened, 
the  sum  of  £5000,  charged  by  the  will  upon  the  estates  devised  to 
the  testator's  son  Biehard  for  life,  with  remainders  over  in  default 
of  issue  male  of  his  body,  was  validly  and  effectually  charged  upon 
those  estates,  and  was  now  raiseable  out  of  the  rents  and  profits  of 
those  estates,  or  by  sale  or  mortgage  of  a  competent  part  thereof 
for  the  residue  of  the  term ;  and  that  proper  directions  might  be 
given  for  raising  the  same  with  interest  at  £4  per  cent,  from  the 
24th  of  February,  1870,  until  payment 

The  Defendant  demurred  for  want  of  equity,  and  the  demurrer 
now  came  on  for  argument. 

Mr.  Bristowe,  Q.C.,  Mr.  Bamadge,  and  Mr.  Oraham  Hastings, 
for  the  Defendant : — 

.  The  contingency  on  the  happening  of  which  die  £5000  was  to  be 
raised  is  too  remote.    In  Case  v.  Drosier  (1)  there  was  a  term  of 

(i)  2  Keen,  764 ;  5  My.  &  Cr.  246. 


V. 


62  EQUITY  CASES.  [L.  IL 

V.-O.W.  500  years,  out  of  which  charges  were  to  be  raised  by  the  trustees 
1871  antecedent  to  the  estate  tail,  and  the  Master  of  the  Bolls  said  the 
g^^  testator  had,  directed  the  sums  to  be  raised  on  the  failure  of  issue, 
which  might  be  at  a  very  remote  period,  and  there  were  no  means 
by  which  the  charges  could  be  barred,  as  they  depended  on  a  term 
which  was  precedent  to  the  estate  tail ;  so  that  after  a  recovery 
there  would  remain  a  term  and  a  trust  to  be  performed — a  trust 
which  could  not  be  defeated,  and  a  term  which  could  not  be 
destroyed.  In  that  case  the  demurrer  was  allowed.  Sere  there 
is  no  gift  of  the  £5000  except  in  the  declaration  of  the  trusts 
of  the  term.  It  may  ,be  contended  that  if  the  sons  of  Richard 
Sj/kes  the  grandson,  or  the  younger  sons  of  Richard  Stfkea  the  son, 
barred  the  entail,  they  would  thereby  prevent  the  contingency 
from  happening  on  which  the  £5000  was  raiseable,  and  that 
therefore  the  charge  of  the  £5000  was  not  open  to  any  objection 
on  the  ground  of  remoteness.  The  general  rule,  however,  is,  that 
if  an  executory  limitation  does  not  necessarily  vest  within  a  life  in 
being  and  twenty-one  years  afterwards,  it  is  void  for  remoteness. 
Sometimes  it  has  been  said  that  there  is  an  exception  to  the  rule  in 
cases  whe^re  the  executory  limitation  comes  after  an  estate  tail — 
that  it  is  not  obnoxious  to  the  rule  against  perpetuities,  because 
the  entail  can  be  barred ;  but  the  destructibility  of  a  limitation  is 
not  a  test  as  to  whether  it  is  or  is  not  void  for  remoteness,  and 
notwithstanding  there  are  cases  in  which  that  could  have  been 
done,  yet  it  has  constantly  been  held  that  a  series  of  contin- 
gent life  estates  were  void ;  and  their  destructibility  did  not 
necessarily  prevent  the  limitations  being  open  to  the  objection  of 
their  being  void  on  the  ground  of  remoteness.  It  is  submitted 
that  the  Court  will  follow  this  rule,  gathered  from  the  authorities, 
unless  it  can  see  something  clear  and  distinct  in  the  language  of 
this  will  to  enable  it  to  say  that  the  contingency  is  not  too  remote. 
The  question  always  is, — Is  there  anything  in  the  limitation  which 
trenches  upon  the  rule  of  law  against  perpetuities? — the  rule 
which  does  not  allow  of  a  limitation  of  successive  contingent  estates 
for  life,  nor  of  accumulations  during  a  period  tending  to  a  per- 
petuity :  Seaward  v.  WiUoch  (1) ;  Lade  v.  Hdford  (2) ;  Marshall  v. 

(1)  5  East,  1£'8.  (2)  Amb.  470. 
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EdBaway  (1);   Lord  SotUhampian  v.  Marquis  of  Hertford  (2);     y.-C.W. 
Browne  v.  8toughton  (3) ;  Scarishrieh  v.  Skdmersdcde  (4) ;  Turvin       J^i 
V.  Newcome  (5)  ;  Sanders  on  Uses  and  Trusts  (6).  Sykbs 

These  cases  shew  that  the  trusts  would  have  been  barred  at  sms. 
«nce  if  the  tenant  in  tail  had  barred  the  entail,  and  also  that  de- 
stmctibility  is  not  a  test  as  to  whether  limitations  are  void  for 
remoteness.  Sometimes  it  has  been  questioned  whether  even  the 
barring  of  the  entail  would  destroy  the  trusts  of  the  term :  Peor 
coeke  v.  Pares  (7);  CoUingwood  v.  Stanhope  (8).  Before  the 
statute  8  &  9  Yict  c.  112,  this  term  would  have  still  subsisted. 
The  term  in  this  case  has  not  been  destroyed  by  any  tenant  in 
tail.  Next»  taking  the  whole  context  of  this  will,  and  looking  at 
the  pedigree,  it  cannot  be  contended  successfully  that  the  event 
has  arisen  on  which  the  £5000  is  to  be  raised ;  for  there  can  be 
no  doubt  that  ^  issue  "  means  '^  children :"  Martin  v.  Holffote  (9) ; 
Lanphier  v.  Btich  (10).  The  term  in  itself,  if  good  in  other  respects, 
would  not  now  be  a  good  term,  even  assuming  that  the  question  of 
remoteness  had  not  to  be  considered,  and  that  no  estate  was  now 
Tested  for  the  purpose  of  raising  the  £5000.  It  is  therefore  sub- 
mitted that  on  these  di£Eerent  grounds,  and  considering  the  broad 
principle  laid  down  in  Case  v.  Droster  (11),  this  demurrer  must  be 
allowed. 

Mr.  C.  Hall,  and  Mr.  North,  for  the  Plaintiffs  :— 

This  is  a  good  trust,  and  the  sum  of  £5000  is  now  raiseable. 
The  Plaintiffs  are  the  only  two  persons  who,  in  the  events  that  have 
happened,  are  entitled  to  take.  The  term  is  a  perfectly  good  legal 
term.  Where  it  is  desired  to  provide  for  additional  portions  for 
daughters,  it  is  usual  to  create  a  term  after  the  estate  tail,  and  then 
to  declare  the  trusts.  The  question  is,  whether  it  is  actually 
necessary,  for  the  purpose  of  giving  validity  to  a  charge  upon  an 
estate,  to  have  a  separate  and  independent  term  limited  imme- 
diately after  the  limitation  of  an  estate  tail,  or  whether  there  may 

(1)  2  Sw.  432.  (6)  Vol.  L  5th  Ed.  pp.  202-203,  n. 

(2)  2  V.  &  B.  64.  (7)  2  Keen,  689. 

(3)  14  Sim.  369.  (8)  Law  Rep.  4  H.  L.  43. 

(4)  17  Ibid.  187.  (9)  Ibid.  1  H.  L.  175. 

(5)  3  K.  &  J.  16.  (10)  2  Dr.  &  Sm.  484. 

(11)  2  Keen,  764 ;  5  My.  &  Cr.  246. 
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y.-C.  W.     not  be  an  express  trust  declared  and  limited  of  a  term  antecedent 
1871       to  the  estate  tail,  so  that  it  shall  be  equally  efifectual  and  operative- 
STEE8       — ^^  charge  itself  being  so  limited  that  it  never  could  have  been 
raiseable  if  any  preceding  tenant  in  tail  had  barred  the  entail. 
The  question  here  is  one  of  intention,  and  the  testator  seems  to* 
have  intended  to  avoid  the  error  which  was  fallen  into  in  Gase  v. 
Drosier  (1).    In  Eales  v.  Conn  (2)  an  estate  was  by  deed  limited  to- 
the  husband  for  life,  with  remainder  to  trustees  for  500  years,  for 
raising  portions  for  younger  children,   with  remainder  to  the 
sons  of  the  marriage  in  tail.      There  was  issue  a  son  and  a 
daughter,  who  died  an  infant  in  her  mother's  lifetime.     The  son 
attained  twenty-one,  and  suffered  a  recovery,  but  that  did  not 
defeat  the  charge.    In  this  Court,  in  considering  the  validity  or  in- 
validity of  the  term,  the  intention  must  be  looked  at  separately.  This 
is  a  case  in  which  the  testator  has  carefully  said  that  this  sum  of 
£5000  is  only  to  be  raised  in  case  any  one  or  more  of  the  younger 
issue  shall  become  entitled  under  the  limitations.    All  tenants 
in  tail  have,  on  coming  into  possession,  dominion  over  the  estate ; 
and  the  term  being  in  the  nature  of  a  remainder  after  preceding- 
limitations  in  tail,  it  was  always  capable  of  being  destroyed :  3  &  4 
Will.  4,  c.  74,  s.  15 ;  and  therefore  is  not  open  to  the  objection  on 
the  ground  of  perpetuity.     The  cases  which  have  been  cited  to 
shew  that  destructibility  is  not  a  sufficient  test  are  cases  entirely  of 
a  special  class  and  description ;  and  those  of  Peacocks  v.  Pares  (3) 
and  CdUingwood  v.  Stanhope  (4)  were  cases  of  construction,  and 
came  within  the  same  class.    The  question  here  is  simply  one  of 
construction,  to  be  taken  in  connection  with  and  having  regard  to 
the  special  rules  which  this  Court  always  applies  and  adopts  in 
considering  the  language  of  instruments  in  reference  to  provisions 
for  younger  children.  The  case  of  Martin  v.  Holgate  (5)  is  certainly 
not  applicable,  for  here  a  great-grandson  of  the  testator  has  come^ 
into  possession,  and  there  are  objects  to  take — ^those  objects  being 
the  testator's  sons  or  their  children ;  and  so  far  as  regards  personaf 
capacity,  there  can  be  no  objection  in  point  of  law.  The  other  cases 
cited  have  no  application  to  the  question  before  the  Court    It  is. 

(1)  2  Keen,  764 ;  5  My.  &  Cr.  246.  (3)  2  Keen,  689. 

(2)  4  Sim.  05.  (4)  Law  Rep.  4  H.  L.  43. 

(5)  Law  Rep.  1  H.  L.  175. 
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submitted  that  the  sum  of  £5000  is  clearly  raiseable  under  the  v.-o.  w. 

trusts  of  this  term,  and  that  the  demurrer  ought  to  be  overruled.  J87i 

[Tliey  also  referred  to  Fassakerly  v.  Ford  (1),  CaldweB  v.  Oresa-  g'^g 

vfeU  (2),  and  Harrison  v.  Bound  (3).]  g^^-^ 

Mr.  Brislowe,  in  reply,  referred  to  Davidson*8  Precedents  (4),  and 
submitted  that  Sales  v.  Gonn  (5),  so  far  as  it  was  applicable,  was 
in  favour  of  the  Defendant's  contention;  and  that  it  was  very 
difficult  to  distinguish  the  case  from  that  of  Case  v.  Drosier  (6). 


Nov.  10.    Sir  John  Wickens,  V.C.  : — 

It  seems  to  me,  on  consideration,  that  this  case  is  undistinguish- 
able  in  principle  from  that  of  Case  v.  Drosier.  That  case  is  one 
of  the  highest  authority,  from  the  care  with  which  it  was  argued, 
and  the  Judges  by  whom  it  was  decided. 

It  may  be  observed  that  the  construction  assumed  by  both  Judges 
as  the  true  construction  of  the  limitation  there,  and  by  virtue  of 
which  it  becomes  applicable  here,  has  been  since  established  as 
the  correct  one  by  the  decision  of  the  House  of  Lords  in  the  case 
of  Baker  v.  Tucker  (7). 

That  being  so,  I  ought  not,  I  think,  to  go  into  the  general 
question  of  principle,  which,  but  for  the  decision  in  Case  v.  Drosier , 
might  have  been  a  very  nice  one ;  nor  to  seek  to  distinguish  the 
present  case  from  it  on  grounds  which,  if  they  had  existed  in 
it,  would  not,  as  I  read  the  judgments  of  Lord  Langdale  and  of 
Lord  Cottenham,  have  altered  their  decisions.  The  demurrer  must 
therefore  be  allowed. 

Solicitors :  Messrs.  WestaU  &  Bdberts,  agents  for  Messrs.  Thompson 
d  Cook^  Hall;  Messrs.  Evans  dt  Foster. 

(1)  4  Sim.  390.  (4)  Vol.  iii.  p.  930,  last  Edition. 

(2)  Law  Bep.  6  Cb.  278.  (5)  4  Sim.  65. 

(3)  2  D.  M.  &  G.  190.  (6)  2  Keen,  704 ;  5  My.  &  Cr.  246. 

(7)  3  H.  L.  C.  106. 
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v.^.  w.  HOLMES  V.  SYMONS. 


1871 
No9.  6, 20. 


[1871    H.    111.] 

Transfer  cf  Shares — Winding-up  of  Company — Creditors'  Deed  by  Transfe 
Liability  to  indemnify  Tranrferor  against  Calls  not  proveahU'-'Bankruplcy 
Act.  1861,  seds,  153, 154— P^so. 

After  a  transferor  of  shares  in  a  limited  company  had  executed  the  deed 
of  transfer,  but  before  the  transferee  had  executed  and  roistered  it,  the 
company  was  ordered  to  be  wound  up.  About  three  months  after  the  date 
of  the  winding-up  order  the  transferee  executed  a  deed  of  inspectonhip 
under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  which  was  duly 
registered,  and  oontldned  the  usual  stipulations  for  a  release,  and  the  name  of 
the  tnmsferor  was  inserted  in  the  accounts  delivered  to  the  Chief  lU^strar 
with  the  deed  as  a  creditor  for  the  purchase-money.  The  transferor  had 
been  placed  on  the  list  of  oontributories,  and  had  paid  calls.  The  transferee 
died,  and  the  three  Defenda'hts  were  his  legal  personal  representatives.  The 
transferor  filed  a  creditor's  bill  against  the  representatives  of  the  transferee, 
pnying  a  declaration  that  the  transferee's  estate  was  liable  for  the  amonnt  of 
the  calls : — 

Edd,  that  the  PlaintifiTs  claim  coiild  not  have  been  proved  under  the 
deed,  and  a  plea  of  the  deed  was  consequently  overruled. 

xHE  FlaintifiF,  John  Hblmea,  on  his  application,  obtained  from  the 
directors  of  the  Contract  Corporaiion.  Limited^  an  allotment  of  ten 
shares  to  himself  and  ten  to  Robert  White.  In  December,  1863, 
Messrs.  CasteUo  Brothers^  brokers,  received  instructions  from  the 
Plaintiff  to  sell  all  the  shares,  and  they  sold  them  to  Frederick 
Symons,  for  the  settling  day,  the  20th  of  February,  1864,  for  £200 ; 
but  the  Plaintiff  and  White,  at  the  request  of  the  brokers,  agreed 
for  value  to  allow  the  contract  of  sale  to  be  carried  over  to  future 
account  days ;  and  on  the  last  of  such  days,  viz.,  the  30th  of 
March,  1864,  the  Plaintiff  and  White  executed  transfers,  and  de* 
Uvered  the  shares  to  the  brokers,  and  they,  on  the  3rd  of  April, 
1864,  delivered  to  the  Plaintiff  and  to  White  an  account  of  the 
prices  of  the  shares,  with  the  considerations  .for  carrying  over, 
less  commission.  Frederick  Symons  neglected  to  execute  the 
transfers,  and  to  have  them  registered  at  the  office  of  the  company* 
In  April,  1866,  the  Contrad  Corporation  was  ordered  to  be  wound 
up  compulsorily,  and  the  names  of  the  Plaintiff  and  White  were 
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placed  on  the  list  of  contribntories.    A  motion  made  on  their     V.-C.  W. 
behalf  before  the  Master  of  the  EoUs  to  have  their  names  removed        I87l 
from  such  list  was  dismissed^  but  without  costs  as  against  JP.      Bmjm 
Symons.  >.  *• 

On  the  11th  of  July,  1866,  a  deed,  under  sect.  192  of  the  — 
Bankruptcy  Ady  1861,  was  made  between  F,  Symons^  of  the  first 
part ;  two  persons  named  (and  called  inspectors)  of  the  second  part ; 
and  the  several  persons,  companies,  and  co-partnership  firms  who 
at  the  date  were  creditors  of  the  debtor  within  the  meaning  of  the 
192nd  and  other  sections  of  the  Act,  of  the  third  part.  The 
debtor,  for'  himself  his  heirs,  executors,  and  administrators  inter 
alia^  covenanted  with  the  inspectors  that  he,  as  regarded  his  estate, 
would  forthwith  make  out  a  true  account  of  all  the  estate,  and  all 
such  particulars  as  might  be  sufficient  to  enable  them  to  ascertain 
the  actual  state  of  the  same,  and  also  a  true  account  of  all  debts 
and  engagements  .  .  .  and  that  he  would  in  all  respects  obey  the 
orders  of  the  inspectors  in  or  about  the  estate,  and  execute  all 
deeds  as  they  should  require,  and  wind  up  the  estate  under  their 
control,  and  until  dividends  to  the  amount  of  208.  in  the  pound 
should  have  been  paid.  It  was  agreed  that  the  estate  should  be 
administered  in  accordance  with  the  principles  of  the  bankrupt  law, 
or  as  near  thereto  as  circumstances  would  permit  .  .  .  that  each 
of  the  creditors,  before  becoming  entitled  to  receive  any  dividend, 
should,  if  reasonably  required  by  the  inspectors,  deliver  to  them  a 
statement  in  writing,  signed  by  such  creditor,  of  his  or  her  debt  or 
claim,  or  the  debt  or  claim  of  the  person,  company,  or  co-partner- 
ship in  which  he  or  she  might  be  a  partner,  shareholder,  or 
manager,  with  all  the  particulars  necessary  or  usual  on  a  proof  in 
bankruptcy  .  .  •  and  that,  when  the  estate  should  have  been  fully 
administered,  according  to  the  provisions  of  the  deed,  to  the  satis- 
£Btction  of  the  inspectors,  they  might  certify  the  fact  in  writing 
under  their  hands,  such  writing  to  be  indorsed  upon  or  to  refer  to 
those  presents;  and  thereupon  and  thenceforth  those  presents 
**  shall  operate  and  be  a  release  and  di^harge  to  the  debtor,  his 
heirs,  executors,  and  administrators,  as  fully  and  effectually,  and  in 
like  manner,  as  an  order  of  discharge  granted  to  him  under  an 
adjudication  of  bankruptcy  against  him,  and  may  be  pleaded  and 
used  accordingly  as  a  bar  to,  and  in  defence  of,  all  actions,  suits. 
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y.-G.  W.     and  proceedings  in  respect  of  any  of  the  debts,  claims,  and  demands 
1871        of  all  or  any  of  the  creditors."    There  was  a  provision  in  the  deed 

Holmes     ^^^^  ^^  ^^'^^  intended  to  be,  and  take  effect  as,  a  valid  deed  of  in- 
^-         spectorship  within  the  provisions  of  the  Bankruptcy  Ad,  1861 ; 

and  that  it  should  be  lawful  for  the  inspectors  to  bring,  take,  and 

defend  all  such  actions,  suits,  and  other  proceedings  aa  might  be 
necessary  or  expedient  for  the  purpose  of  giving  effect  to  those 
presents,  and  in  defence  of  the  debtor  at  the  suit  of  the  creditors 
who  might  take  proceedings  against  them  or  him  in  respect  of  any 
debt  included  in,  or  who  refused  to  be  bound  by,  those  presents ; 
and  another  provision  was  as  follows : ''  And  whereas  it  is  intended 
that  these  presents,  and  the  provisions  hereby  made,  shall  be  taken 
and  accepted  by  the  said  creditors  in  lieu  of,  and  substitution  for, 
their  several  and  respective  debts,  claims,  or  demands  in  respect 
whereof  dividends  will  become  payable  under  these  presents ;  and 
whereas  it  is  essential  to  the  interests  of  the  said  creditors,  and 
for  the  better  realisation  of  the  said  estate,  that  the  said  debtor 
should  not  be  harassed  by  any  proceedings  hereafter  to  be  com-* 
menced  or  prosecuted  by  any  of  the  said  creditors  in  respect  of  any 
such  debt,  claim,  or  demand :  now  this  indenture  witnesseth,  and 
it  is  hereby  further  agreed  and  declared,  that  if  any  of  the  said 
creditors  shall,  at  any  time  hereafter  whilst  these  presents  are  in 
force,  commence  or  prosecute  any  action,  suit,  or  other  proceeding 
against  the  said  debtor  in  respect  of  any  such  debt,  claim,  or 
demand  as  aforesaid,  these  presents  and  the  provisions  herein 
contained  shall  operate  and  have  the  same  force  and  effect  as  an 
order  of  dischai^e  which  has  taken  effect  under  the  Bankruptcy 
Acty  1861 ;  and  this  declaration  and  agreement  may  be  pleaded 
and  used  in  bar  of,  or  as  a  defence  or  answer  to,  every  such  action, 
suit,  or  other  proceeding,  in  like  manner  and  with  the  same  effect 
as  an  order  of  discharge  under  the  Bankruptcy  Act,  1861,  might 
be  pleaded  and  used  in  case  the  said  debtor  had  been  adjudicated 
bankrupt  on  the  day  of  the  date  of  these  presents,  and  the  said 
debtor  had  obtained  his  order  of  discharge  under  such  adjudica- 
tion ;  but  nevertheless  this  clause  shall  not  prevent,  nor  operate  so 
as  to  prevent,  any  of  the  said  creditors  who  shall  take  any  such 
action,  suit,  or  proceeding  as  aforesaid  from  afterwards  claiming, 
being  entitled  to,  and  receiving  any  dividend  or  dividends  or 
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moneys  set  apart  therefor,  npon  his,  her,  or  their  debt  respectivelyy     V.-C.  w. 
or  any  other  benefit  or  advantage  which  assenting  creditors  may       i87i 
take  tinder  these  presents  or  otherwise.'*  Holmes 

Frederick  Symons,  in  his  accounts  delivered  to  the  Chief  Begistrar     syxovs. 

with  the  deed,  entered  the  names  of  the  Plaintiff  and  of  WhUe  as       

creditors  for  the  aggregate  sum  of  £200  as  the  amount  of  his 
liability  on  the  shares.  Neither  the  Plaintiff  nor  White  executed 
nor  assented  to  the  deed.  The  Plaintiff  had  paid  to  the  liquidator 
for  calls,  between  the  24th  of  September,  1867,  and  the  25th  of 
May,  1870,  sums  amounting  to  £970. 

F.  Symons  died  in  August,  1870,  intestate,  and  letters  of  ad- 
ministration of  his  estate  were,  in  November,  1870,  granted  to  the 
thi-ee  Defendants,  who,  on  an  application  to  them  for  the  purpose, 
refused  to  indemnify  the  Plaintiff  against  such  payments. 

The  bill  was  filed  in  April,  1870,  by  John  Holmes,  on  behalf  of 
himself  and  all  other  creditors  of  F.  Symons,  against  the  three 
legal  personal  representatives,  praying  for  a  declaration  that  the 
estate  of  F,  Symons  was  liable  for  the  amount  of  the  calls ;  for  an 
acootmt  of  what  was  due  to  the  Plaintiff  and  all  other  creditors  of 
the  intestate  in  respect  of  their  claims,  and  that  his  estate  might 
be  applied  in  payment  of  such  claims ;  for  a  receiver,  injunction, 
and  accounts. 

The  Defendant  Walter  Symons,  in  June,  1871,  filed  a  plea  in  bar 
to  the  bill  against  him  and  the  other  Defendants,  and  stated  that 
the  conditions  necessary  to  make  the  deed  of  inspectorship  of  the 
11th  of  July,  1866,  binding  on  non-assenting  creditors  under  the 
provisions  of  the  Bamhruptcy  Act,  1861,  were  fulfilled ;  that  the 
Plaintiff  was,  at  the  time  of  the  making  the  deed,  a  creditor  of 
Frederick  Symons  within  the  meaning  of  that  Act,  in  respect  of 
the  claim  sought  to  be  established  by  the  bill ;  and  that  all  con- 
ditions were  performed  necessary  to  render  the  Plaintiff  bound  by 
the  deed  as  if  he  had  been  a  party  thereto,  and  had  executed  the 
same.  Then  followed  the  usual  averment  that  all  the  matters  and 
things  pleaded  were  true. 

Mr.  Oreene,  Q.C.,  and  Mr.  Maidlow,  for  the  plea : — 

It  is  the  duty  of  the  Defendants  to  contend  that  the  Plaintiff 
was  bound  by  the  deed,  which  was  put  upon  the  footing  of  bank* 
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V.-O.  w.     ruptcy  for  all  purposes.    Was  the  Plaintiff  a  person  who  had  a 

1871        claim  at  the  date  of  the  deed  which  was  proveable  under  it— or, 

H01I1E8     ^^  other  words,  in  bankruptcy,  if  there  had  been  an  adjudication? 

g  ^-^^       The  153rd  section  of  the  Bankrupioy  Act,  1861,  enacts  that,  "  if  any 

bankrupt  shall,  at  the  time  of  adjudication,  be  liable,  by  reason 

of  any  contract  or  promise,  to  a  demand  in  the  nature  of  damages, 
which  have  not  been,  and  cannot  be,  otherwise  liquidated  or  ascer- 
tained, it  shall  be  lawful  for  the  Court,  acting  in  prosecution  of 
such  bankruptcy,  to  direct  such  damages  to  be  assessed  by  a  jury, 
either  before  itself  or  in  a  Court  of  law,  and  to  give  all  necessary 
directions  for  such  purpose ;  and  the  amount  of  damage,  when 
assessed,  shall  be  proveable  as  if  a  debt  due  at  the  time  of  the 
bankruptcy,  provided  that,  in  case  all  necessary  parties  agree,  the 
Court  shall  have  power  to  assess  such  damages,  without  the  inters 
vention  of  a  jury  or  a  reference  to  a  Court  of  law  ;'*  and  sect  154 
enacts  that,  *'  if  any  bankrupt  shall,  at  the  time  of  adjudication,  be 
liable,  by  reason  of  any  contract  or  promise,  to  pay  premiums  upon 
any  policy  of  insurance,  or  any  other  sums  of  money,  whether 
yearly  or  otherwise,  or  to  repay  to  or  indemnify  any  person  against 
any  such  payments,  the  person  entitled  to  the  benefit  of  such 
contract  or  promise  may,  if  he  think  fit,  apply  to  the  Court  to  set 
a  value  upon  his  interest  under  such  contract  or  promise ;  and  the 
Court  is  hereby  required  to  ascertain  the  value  thereof,  and  to 
admit  such  person  to  prove  the  amount  so  ascertained,  and  to 
receive  dividends  thereon." 

Full  power  was  given  to  discover  what  damages  (if  any)  were 
due  to  the  Plaintiff.  The  Contract  Corporaiion  was  a  limited 
company,  and  the  damages  were  unliquidated.  The  questions 
would  have  been,  what  amount  has  been  paid  upon  the  shares  ? 
and  what  would  be  recovered  upon  them  ?  It  was  easy  to  find  what 
the  claim  might  have  been.  The  plea  is  put  in  by  the  first-named 
Defendant,  and  he  has  pleaded  the  deed  most  effectually. 

[Mr.  Diehinson^  Q.C. : — ^No  release  has  been  pleaded.] 

The  plea  sets  forth  that  all  the  conditions  necessary  to  make  the 
deed  binding  on  the  Plaintiff  (who  was  a  creditor)  had  been  ful- 
filled, and  it  was  not  necessary  to  do  more  than  to  refer  to  the 
deed,  which  is  sufficiently  stated  in  the  bill.    Assuming  that  the 
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plea  is  good  in  point  of  form,  it  raises  the  question  whether  the  YA).  w. 

Plaintiff  can  come  to  this  Oourt  and  ask  for  the  administration  of  1871 

the  estate  of  the  debtor.    The  Plaintiff  was  bound  by  the  deed,  h^jces 

which  conveyed  the  debtor's  estate  for  his  benefit    Could  the  gYMiMi. 

Plaintiff  have  proved  his  debt  at  the  date  of  the  deed  ?     The  * — 
winding-up  order  was  in  April,  1866,  and  the  deed  was  executed 
in  the  following  July,  and  therefore  it  was  easy  to  discover  the 
•extent  of  the  debtor's  liability  upon  the  shares:  Financial  Cor* 
^poraiion  v.  Lawrence  (!)• 

[The  Vice-Chancellor  : — The  Master  of  the  Rolls  has  held  that 
a  winding-up  is  not  prima  fade  insolvency ;  but  it  seems  to  have 
been  so  considered  in  that  case.] 

The  case  is  the  converse  of  this,  for  here  the  deed  was  executed 
after  the  winding-up,  and  the  extent  of  liability  might  have  been 
determined ;  Ex  parte  Kintrea  (2).  That  case  was  not  protected 
by  the  deed,  but  this  is.  The  75th  section  of  the  Companies  Ady 
1862,  is  applicable  to  a  contributory  becoming  bankrupt,  so  as  to 
bring  him  within  sects.  153  and  154  of  the  Bankruptcy  Act,  1861 ; 
and,  taking  the  two  sections  tc^ether,  it  is  submitted  that  F.  Symons' 
•estate  is  only  liable  to  indemnify  the  Plaintiff  to  an  extent  in 
damages  which  could  be  ascertained  under  the  deed  or  in  bankruptcy. 

The  remedy  of  the  Plaintiff  as  against  the  estate  of  Symons 
being  clearly  under  the  deed,  this  suit  has  been  improperly  insti- 
tuted, and  therefore  tho  plea  ought  to  be  allowed. 

[They  also  referred  to  Ex  parte  WUmot  (3),  In  re  Penion  (4), 
Parhurye  Case  (5),  and  McEwen*8  Case  (6).] 

Mr.  Dickinson,  Q.C.,  and  Mr.  JE?.  Cutter,  for  the  bill : — 

-  Any  objection  as  to  the  form  of  the  plea  would  probably  only 
add  to  the  costs,  and  therefore  it  is  waived.  This  is  a  different 
case  from  any  of  those  cited.  It  is  not  a  demand  of  a  company 
against  a  shareholder ;  if  it  were,  it  might  be  contended,  that  as 
the  shareholder  had  covenanted  to  pay  so  much  a  share,  there 
might  have  been  proof  in  bankruptcy  for  so  much  as  remained 

(1)  Law  Rep.  4  C.  P.  731-738.  (4)  Law  Rep.  1  Ch.  158. 

(2)  Ibid.  6  Cb.  95.  (5)  3  D.  F.  &  J.  80. 

(3)  Ibid.  2  Cb.  795.  (6)  Law  Rep.  6  Cb.  582. 
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y.-O.  w.    unpaid.    There  is  statutable  authority  for  that  in  the  Oompani€9 
1871        Ad,  1862,  s.  75. 

^i^^         Financial  Corporation  v.  Lawrence  (I)    is  an  authority  in  tho 
*'         Plaintiff's  favour.     Warhwrg  v.  Tucker  (2)  was  decided  before  the 

Bankruptcy  Aet^  1861 ;  it  had  reference  to  the  contingencies  to  be 

calculated^  and,  as  it  was  considered  to  be  a  hard  case,  the  154th 
section  of  that  Act  was  passed  for  the  purpose  of  remedying  the 
inconvenience.  If  a  creditor  asks  to  have  the  benefit  of  the  ]54tb 
section,  he  gets  that  which  is  distributable,  but  he  loses  the  power 
of  resorting  to  after-acquired  estate.  The  section  is  appb'cable  only 
in  cases  where  the  parties  ^'  think  fit  '*  to  apply  to  the  Court  It 
does  not  give  the  same  authority  to  the  Court  as  is  given  by  the 
153rd  section :  In  re  Penton  (3). 

A  deed  under  the  192nd  section  of  the  Bankruptcy  Act,  1861, 
does  not  bind  one  who  has  a  claim  for  unliquidated  damages 
against  the  debtor,  and  whose  damages  have  not  been  assessed 
under  the  153rd  section :  Bdberteon  v.  Oo88  (4). 

The  153rd  section  is  limited  to  cases  where  there  is  a  cause  of 
action  actually  accrued :  Me  parte  Mendel  (5). 

Where  the  154th  section  is  applicable,  it  rests  in  the  option  of 
the  creditor ;  and  if  he  think  fit  to  assert  bis  rights  aUunie^  he  can 
do  so,  and  a  plea  will  be  no  answer  to  his  demand.  The  section 
does  not  apply  to  deeds  under  the  Act  of  1861,  but  only  to  bank- 
ruptcies. But  there  must  be  an  express  promise  to  indemniiy. 
The  words  ^contract  and  promise"  are  used  in  both  sections: 
Johnson  v.  Skafte  (6). 

In  the  case  of  Martinis  Patent  Anchor  Company  v.  Morion  (7) 
there  was  a  decision  on  the  154th  section ;  and  Blackburn,  J.  (8), 
said  the  section  '^  clearly  contemplated  only  a  contract  to  make 
periodical  payments  ascertained  at  the  time  of  the  contract,"  and 
not  to  calls ;  it  does  not  say  that  a  bankrupt  shall  be  discharged 
from  his  liability  to  pay  future  calls.  And  Gary  v.  Dawson  (9) 
is  ejusdem  generis.  In  Mudge  v.  Rowan  (10)  there  was  a  deed  of 
separation,  and  the  husband  covenanted  to  pay  an  annuity  to  his 

(1)  Law  Rep.  4  C.  P.  731.  (6)  Law  Rep.  4  Q.  B.  700. 

(2)  6  E.  &  B.  884.  (7)  Ibid.  3  Q.  B.  306. 

(3)  Law  Rep.  1  Ch.  158.  (8)  Ibid.  312. 

(4)  Ibid.  2  Ex.  396.  (9)  Ibid.  4  Q.  B.  568. 

(5)  1  D.  J.  &  S.  330.  (10)  Ibid.  8  Ex.  86, 
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wife  quarterly,  and  that  was  not  a  liability  under  ihh  154tli  sec-  V.-C  W^ 
Hon,     A  plea  like  this  is  no  answer  to  an  action  where  the  claim        Wi 

is  for  unliquidated  damages  which  have  not  been  assessed  under  Holueb 

the  153rd  section :  Skarland  v.  Spenee  (1) ;  and,  under  all  the  SYmosm, 

circumstances,  it  is  submitted  that  F,  Symons  was  not  released  by       

the  deed,  and  that  the  plea  ought  to  be  overruled, 

Mr.  Greene,  in  reply : — 

In  £b  parte  Pickering  (2)  the  present  Lord  Ohancellor 
said  (3) :  ^  While  the  concern  is  a  going  concern  the  amount  of 
liability  to  future  calls  is  incapable  of  being  estimated ;  but  when 
the  company  is  being  wound  up,  this  state  of  things  is  altered, 
and  the  contributory  is  a  debtor  for  an  amount  tirhich  the  Legis- 
lature assumes  to  be  capable  of  being  estimated." 

That  case  was  followed  by  the  learned  Judges  of  the  Court  of 
Common  Fleas  in  Financial  Corporation  v.  Lawrence  (4).  The 
153rd  section  of  the  Bankruptcy  Ad,  1861,  is  solely  for  the  pur- 
pose of  ascertaining  whether  damages  are  liquidated  or  not  The 
4eed  in  this  case  must  be  taken  to  be  a  good  and  valid  one. 
The  simple  question  is,  whether  this  was  a  proveable  debt,  and 
if  it  was,  all  proceedings  at  law  were  barred  by  the  deed.  If 
it  should  be  considered  that  the  deed  was  not  effectual  in  cover- 
ing such  a  demand  as  this,  then  such  deeds  will  in  future  be 
-quite  useless.  The  object  of  all  parties,  as  the  purport  of  the  deed 
shews,  was  that  the  whole  body  of  creditors  should  come  in  under 
and  be  bound  by  it,  and  that  the  debtor  should  be  free  from  all 
debts  as  from  the  date  of  it.  The  cases  of  Bdberteon  v.  Goes  (5) 
and  Ex  parte  Mendd  (6)  have  no  bearing  upon  this,  as  there  the 
creditors  had  an  option ;  and  in  the  other  cases  cited  the  windings- 
up  followed  the  bankruptcies ;  the  damages  were  unliquidated ;  and, 
therefore,  it  was  considered  that  the  debtors  were  not  discharged. 
Further,  there  was  no  express  contract ;  but  here  that  which  took 
place  on  the  3rd  of  April,  1864,  amounted  to  an  express  contract, 
according  to  the  rules  of  the  Stock  Exchanffe,  which  required  F^ 
Symons  to  receive  and  pay  for  the  shares,  and  it  was  clearly  within 

(1)  Law  Rep.  2  C.  T.  456.  (4)  Law  Rep.  4  0.  P.  731. 

(2)  Ibid,  4  Ch.  58.  (5)  Ibid.  2  Ex.  396. 

(3)  Ibid.  61.  (6)  1  D,  J.  &  S.  330. 
Vol.  Xin.  G  2 
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Y.-C.  w.     the  I53rd  and  154th  sections  of  the  Act^    I  admit,  that  if  the 

1871        question  were  independent  of  the  Companies  Act,  1862,  the  debt 

Holmes      would  not  be  proveable  under  the  154th  section ;  but  considering 

fiYMOKs      ^^^*  there  was  a  winding-up  order  under  the  Act  of  1862,  the 

efiect  of  it  was  to  make  the  debt  proveable  under  the  Bankruptcy^ 

Act,  1861. 

[The  Vioe-Chancellor  : — Suppose  it  were  a  case  of  suretjrship  ?] 

Before  the  Act  of  1862  there  was  the  case  of  Bice  v.  Gordon  (1)  ; 
but  I  am  not  aware  of  any  decision  of  that  kind  since  that  Act.  I 
maintain  that  the  debt  was  proveable,  and  I  rely  upon  the  154th 
section  of  the  Act  of  1861,  which  constituted*  the  calls  a  debt.  It 
may  be  considered  as  the  debt  of  a  surety,  and  in  Equity  a  surety 
is  bound  just  as  much  as  if  he  executed  the  deed.  The  bill  states 
the  liability  of  J^.  SymonSy  and  I  admit  it.  If  he  had  been  a 
shareholder,  he  would  have  been,  under  the  75th  section  of  the 
Act  of  1862,  liable  to  pay  all  calls ;  and  though  he  was  not  a  share- 
holder, he  had  expressly  undertaken  to  indemnify  the  Plaintiff,  and 
lie  was  bound  to  do  so. 

[The  Vice-Chakcellor  : — Does  a  transferee  undertake  to  in- 
demnify the  transferor  ?] 

If  it  be  not  expressly  stated  in  the  deed  of  transfer,  still  the 
transferee  is  equally  bound  to  do  so.  The  contract  is  involved  in 
taking  the  shares,  and  the  indemnity  results  as  if  there  were 
express  words,  and  the  contract  is  brought  within  the  154th 
section.    I  submit,  therefore,  that  the  plea  ought  to  be  allowed. 


Nov.  20.    Sir  John  Wickens,  V.C.  : — 

This  is  a  creditor's  suit  by  a  transferor  of  shares  in  the  Contract 
Corporationy  Limited,  now  in  liquidation,  who,  by  the  default  of 
the  transferee  to  register  the  transfer,  has  been  placed  on  the  list 
of  contributories  and  compelled  to  pay  calls.  The  transferee  has 
since  died  intestate,  and  the  Defendants  are  his  administrators. 
The  defence,  raised  by  plea,  is  founded  on  a  composition  deed 

(1)  11  Beav.  266. 
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executed  by  the  transferee  about  three  months  after  the  order  for    Y.-O.  W. 
winding  up  the  company.    All  objections  to  the  form  of  the  plea       i87l 
were  waived  at  the  Bar,  and  the  question  was  argued  on  its  merits      holhbs 
That  question  is,  whether  the  composition  deed  bars  the  claim.     gyiJIiKg, 
If  it  does  so,  as  was  admitted  at  the  Bar,  it  must  be  by  virtue  of       — 
sect  153,  or  of  sect.  154,  of  the  Bankruptcy  Act,  1861.    Sect  153, 
which  gives  a  right  of  proof  in  respect  of  unliquidated  damages, 
does  notj  in  my  judgment,  assist  the  Defendant's  case.     Even 
supposing  that,  under  a  deed  like  the  present,  there  is  a  right 
to  prove  for  unliquidated  damages  (which  is  contrary  to  the  case 
of  Ex  parte  Wilmot  (1)  ),  and  that  this  is  a  liability  on  a  con- 
tract or  promise  (which  is,  it  was  argued,  opposed  to  the  case  of 
Johnson  y.  Skafte  (2)  ),  sect  153  seems  intended  to  correct  one 
defect  only,  viz.,  that  arising  from  the  non-liquidation  of  damages ; 
and  for  that  view  the  case  of  Gary  v.  Dawson  (3)  is  an  authority. 
But  here  there  was  no  damage  at  the  date  of  the  deed.    Sect  154 
gives  a  right  of  proof  where  the  bankrupt  at  the  time  of  adjudi- 
cation is  liable  in  respect  of  any  contract  or  promise  to  pay  pre- 
miums upon  any  policy  of  insurance,  or  any  other  sums  of  money, 
whether  yearly  or  otherwise,  or  to  repay  to  or  indemnify  any  person 
against  any  such  payment    Even  assuming  that  there  is  a  con- 
tract or  promise  here,  I  think  it  clear,  on  the  authorities  of  Cary 
y.   DatosM,  Mudffe  v.  Bowan  (4),  and  Martinis  Patent  Anchor 
Company  v.  Morion  (5),  that  the  sums  payable  under  it  are  not 
such  sums  of  money  as  are  mentioned  in  this  section,  and,  conse- 
quently, that  the  liability  to  indemnify  the  Plaintiff  against  them 
is  not  such  a  liability  to  indemnify  as  is  there  mentioned.     No 
doubt  sect.  77  of  the  Companies  Act,  1862,  enacts  that,  if  any  con- 
tributory becomes  bankrupt,  his  assignees  shall  be  deemed  to  re- 
present him  for  the  purposes  of  the  winding-up,  and  may  be  called 
upon  to  admit  to  proof  against  his  estate  any  moneys  due  from  the 
bankrupt  in  respect  of  his  liability  to  contribute  to  the  assets  of 
the  company  being  wound  up.    But  this  is  a  special  right  first 
given  by  the  section,  and  does  not  in  terms — nor,  it  seems,  in  spirit 
—extend  to  a  proof  against  the  estate  of  a  transferee  who  has 

(1)  Iaw  Rep.  2  Ch.  795,  799.  (3)  Law  l?ep.  4  Q.  B.  568-572. 

(2)  Ibid.  4  Q.  B.  700.  (4)  Ibid.  8  Ex.  85. 

(5)  Law  Rep.  3  Q.  B.  306-312. 
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V.-C.  W.  allowed  the  liability  of  shares  to  fall  on  the  transferor.    It  follows 

1871  that  there  was  no  right  of  proof,  and  consequently  no  bar  of  the 

HoLMBs  Plaintiffs  debt;  and  the  plea  most  be  overruled,  but  the  costs  will 

^  ^'  be  costs  in  the  cause* 

Solicitors  for  the  Plaintiff:  Messrs.  J.  &  B.  GdU. 
Solicitor  for  the  Defendants :  Mr.  JSl  /.  Oodden. 


JSf0v,  22 


"TM3.  w.  ASHTON  V.  CORRIGAN. 

1871 

[1871    A.    10.] 
Agreement  to  execute  Mortgage — Specific  Performance. 

Where  the  Defendant  had  agreed  to  execute  to  the  Plaintiff  a  mortgage  of 
certain  leasehold  premises  in  the  usual  form,  containing  an  absolute  power 
of  sale,  in  consideration  of  money  due,  and  had,  when  requested  to  do  so, 
failed  to  execute  such  mortgage : — 

The  Court  made  a  decree  for  specific  performance. 

X  HIS  bill  was  filed  for  the  purpose  of  compelling  the  Defendant 
to  execute  a  mortgage  to  the  Plaintiff  of  certain  leasehold  pre- 
mises pursuant  to  an  agreement  dat^d  the  20th  of  August,  1870, 
hj  which  the  Defendant,  in  consideration  of  a  sum  of  money  then 
due  from  him  to  the  Plaintiff,  charged  certain  long  leasehold 
premises  with  the  repayment  of  that  sum  and  interest,  and  agreed 
that  he  (the  Defendant),  his  executors,  administrators,  or  assigns, 
would  at  any  time  thereafter,  at  the  request  of  the  Plaintiff,  his 
-executors,  administrators,  or  assigns,  at  his  own  cost,  execute  to 
him  or  them  a  mortgc^e  of  the  premises  in  the  usual  form,  con- 
taining an  absolute  power  of  sale,  and  all  the  usual  trusts,  powers, 
^nd.  covenants,  subject  to  all  prior  charges.  The  Defendant  was 
•called  upon  to  execute  a  mortgage,  but  he  failed  to  keep  an 
appointment  for  that  purpose,  and  he  had  returned  no  answer  to 
the  communications  which  had  been  addressed  to  him  on  the 
subject. 

Mr.  Cadman  Jones,  for  the  Plaintiff,  asked  for  a  decree,  and 


* 


ASHTOX 

V, 

CORRIQAX. 
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Teferred  to  Jones  v.  Oreattoood  and  Fraser  v.  Thomas^  referred  to  in     v.-c.  w. 
Setan  on  Decrees  (!)•  I871 

An  appearance  had  been  entered  for  the  Defendant,  but  no  one 
appeared  for  him  in  court. 

Sir  John  Wickens,  V.C.  : — 

I  doubt  whether  a  contract  to  execute  a  mortgage,  which  the 
mortgagee  may  enforce  by  a  sale  the  day  after  its  execution,  is  one 
which  the  Court  will  specifically  perform ;  and  I  know  of  no  re- 
ported case  in  which  such  relief  has  been  given  where  the  right  to 
it  has  been  contested.  However,  on  the  authority  of  the  cases  cited 
from  Seton  on  Decrees,  I  will  make  the  decree. 

Solicitors :  Messrs.  Bdbinson  &  Preston. 


Nov.  6, 


LEESE  V.  MAETIN.  v.-c.  w. 

[1871    L.    146.]  ^^^ 

Partners — Appearance — Siibstituted  Service. 

In  a  suit  against  five  partners,  threo  of  whom  bad  entered  appearance  and 
the  other  two  were  out  of  the  jurisdiction  and  had  not,  substituted  service 
of  a  notice  of  motion  for  an  injunction,  and  for  the  appointment  of  a  receiver 
on  any  of  the  three  partners  for  the  two,  was  allowed. 

XHE  Defendants,  five  in  number,  were  bankers  carrying  on 
business  in  partnership,  in  Lombard  Street,  and  the  suit  had  refer- 
ence to  deeds  deposited  at  the  bank ;  the  question  being  whether 
they  were  left  with  the  Defendants  for  safe  custody,  or  to  secure 
the  repayment  of  moneys  advanced. 

Three  of  the  Defendants  had  entered  appearance,  and  the  other 
two,  who  were  out  of  the  jurisdiction,  had  not. 

Mr.  Ingle  Joyce,  for  the  Plaintifi*,  said  it  was  intended  to  move,  on 
the  next  motion  day,  for  an  injunction,  and  for  the  appointment 
of  a  receiver ;  and  asked  for  leave  to  serve  the  bill  with  a  notice 

(1)  3rd  Ed.  448,  443. 
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V^.  W.     of  motion  upon  any  of  those  partners  who  had  appeared  to  the 
1871        bill. 

« 

LxESB  He  referred  to  Carrington  v.  CantUhn  (1),  Coles  v.  Ourney  (2), 

Martijc      binder  v.  Forbes  (3),  and  Morgan*s  Orders  (4). 

Sir  J.  WiCKENS,  V.C,  gave  leave  for  substituted  service. 

Solicitor :  Mr.  John  Frost, 

(1)  Bun.  107.  (3)  2  Beav.  503. 

(2)  1  Madd.  187.  (4)  4th  Ed.  p.  420. 
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PEEK  i;.  GURNEY.  M.B. 

[1868    P.    62.]  ^ 

Company^  Proipedw— Concealment  of  Material  Fact^Liability  of  Direelofn —     2&27  28  • 
lUglits  of  Allottee  of  Shares — Bights  of  Transferee — Delay.  jiug,  2,  4 ; 

Aov.  6. 
Directors  of  a  company  issuing  a  prospectus  are  bound  to  disclose  every        *-** 

material  fact ;  and  if  they  do  not  they  will  be  held  liable  to  indemnify  any 
person  who  takes  shares  from  the  company  on  the  faith  of  the  prospectus 
against  any  loss  which  may  be  occasioned  to  him  by  reason  of  such  conceal- 
ment, even  although  they  may  have  believed  that  the  concealment  will  be 
beneficial  to  the  persons  induced  to  take  shares. 

A  fact  which,  if  disclosed  would  have  so  discredited  the  company  as  to 
prevent  its  formation,  is  a  material  fact  within  the  meaning  of  the  foregoing 
proposition. 

The  estate  of  a  deceased  director  is  liable  in  equity  in  respect  of  such 
indemnity  to  the  same  extent  as  the  director  would  have  been  if  living. 

A  transferee  of  shares  has  no  greater  right  to  be  indemnified  by  the  directors 
in  respect  of  their  misconduct  in  issuing  a  prospectus  than  the  original 
allottee  would  have  had ;  and  if  the  allottee  would  have  been  debarred  of 
liis  remedy  against  the  directors  by  laches,  condonation,  or  otherwise,  the 
transferee  is  also  debarred  of  remedy. 

Any  person  seeking  relief  against  directors  of  a  company  in  respect  of 
misconduct  in  issuing  a  prospectus  is  bound  to  come  promptly  for  relief. 

In  July,  1865,  the  directors  of  a  company  formed  to  take  over  the  business 
of  a  firm  which  they  knew  to  be  insolvent,  issued  a  prospectus  in  which  the 
fact  of  such  insolvency  was  withheld  from  the  public.  If  the  fact  had  been 
disclosed  the  company  would  not  have  been  formed.  The  directors  withheld 
the  fact,  honestly  believing  that  the  speculation  on  which  they  were  about 
to  embark  would  be  successful. 

In  October  and  December,  1865,  the  PlaintifT,  on  the  faith  of  the  pro* 
BlJectns,  bought  in  the  market  shares  which  had  originally  been  allotted  to  a 
partner  in  the  insolvent  firm.  In  May,  1866,  the  company  stopped  pay* 
ment,  and  was  afterwards  wound  up,  and  the  Plaintiff  after  considerable  liti- 
gation was  settled  on  the  list  of  contributories,  and  was  compelled  to  pay 
lai^e  sums  in  respect  of  calls.  In  March,  3868,  the  Plaintiff  filed  the  bill  in 
this  suit,  seeking  to  be  indemnified  in  respect  of  his  losses  by  the  surviving 
directors,  and  the  estate  of  a  deceased  director : — 

Heldf  that  if  he  had  been  an  original  allottee  and  had  come  in  due  time, 
be  would  have  been  entitled  to  such  indemnity ;  but  that  he  was  debarred  of 
his  remedy  on  the  ground,  first,  that  he  was  in  no  better  position  than  the 
allottee  from  whom  he  bought,  and,  secondly,  that  he  had  come  too  late 
for  relief. 

l^OR  many  years  previously  to  1865,  a  firm  of  bill  brokers  and 

money  dealers  carried  on  business  in  the  City  of  London  under  the 
YoL.  XIII.  /  2 
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H.  B.      style  of  Overend,  Chirney,  &  Co.    The  business  so  carried  on  was 

1871        probably  the  largest  of  its  kind  in  the  commercial  world,  and  the 

Peek       firm  had  a  very  high  and  widespread  reputation.    Three-fourths  of 

GuMsr.     ^^^  business  was  owned  by  certain  persons  known  as  the  London 

"""        partners ;  the  remaining  fourth  was  owned  by  certain  persons 

known  as  the  Norfolk  partners,  being  in  fact  the  partners  in  a 

banking  business  carried  on  at  Norwich  and  elsewhere  in  Norfolk. 

In  1865  the  London  partners  'were  Samuel  Chimey,  Henry 

Edmund  Oumey,  David  Ward  Chapman,  and  Robert  Birkbeek; 

and  the  Norfolk  partners  were  Daniel  Qumey;  the  said  Samuel 

Ghimetf  and  Henry  Edm/und  Oumey ;  John  Henry  Ghimeyy  Franeis 

Hay  Oumey,  Henry  Birkbeek,  William  Birkbeek,  Charles  Henry 

Oumey,  and  SomerviUe  Arthur  Oumey. 

It  now  appeared  that  this  firm,  notwithstanding  its  reputation, 
had  in  the  years  subsequent  to  1857  sustained  great  losses.  These 
did  not  arise  from  any  diminution  in  the  money-earning  power  of 
the  legitimate  business  of  the  firm,  but  were  mainly  occasioned  by 
large  advances  being  made  on  insufiScient  security  to  firms  and 
companies  engaged  in  business  of  a  speculative  and  hazardous 
description.  In  1865  these  losses  occasioned  serious  anxiety  to  the 
partners,  and  led  them  to  desire  the  introduction  of  fresh  capital 
into  the  firm.  For  this  purpose,  they  in  the  first  instance  made 
applications  to  their  relations,  many  of  whom  were  wealthy,  and 
had  large  sums  of  money  at  their  disposal ;  but  ultimately  it  was 
seen  that  the  amount  required  was  too  great  for  the  resources 
of  the  private  friends  of  the  partners. 

Four  gentlemen,  named  Henry  Ford  Barclay,  Thomas  Augustus 
Oibbs,  Harry  George  Oordon,  and  William  Rennie,  ell  of  whom 
were  of  high  standing  in  the  City  of  London,  were  then  consulted, 
and  the  affairs  of  the  firm  were  fully  disclosed  to  them ;  and  it  was 
determined  to  form  a  joint  stock  company  for  the  purpose  of 
taking  over  and  carrying  on  the  business  of  the  firm.  Accordingly, 
on  the  12th  of  July,  1865,  a  joint  stock  company,  named  Overend, 
Ovmey,  &  Co.,  Limited,  was  duly  registered  under  the  Companies 
Ad,  1862,  with  a  capital  of  £5,000,000,  divided  into  100,000  shares 
of  £50  each.  The  memorandum  of  association  of  the  company 
provided  as  follows  :— 

^'  3rd.  The  objects  for  which  the  company  is  established  are  the 
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xeceiying  of  money  on  deposit,  or  by  re-disoount  of  bills,  and  the     -  H.  R. 
employment  and  investment  of  such  money  and  of  the  paid-up       1871 
capital  of  the  company  in  the  discounting  of  bills  of  exchange,       puk 
promissory  notes,  and  other  negotiable  securities,  and  in  making     q^t^Jt^t 
advances  on  loan  and  investing  in  securities,  and  generally  the       — 
carrying  on  of  the  business  of  bill  brokers  and  money  dealers,  as 
heretofore  carried  on  by  Messrs.  Overend,  Owmeyy  &  Co.,  at  No.  65, 
Lombard  Street,  in  the  City  of  London,  and  with  a  view  to  the 
above  objects  the  acquisition  of  such  business  upon  terms  to  be 
agreed  by  the  directors,  and  the  acquisition,  whether  by  way  of 
purchase  or  amalgamation  or  otherwise,  of  such  other  business  or 
businesses  of  a  like  character,  and  upon  such  terms,  as  the  directors 
shall  think  expedient,  and  the  doing  of  all  acts  and  things  inci- 
dental or  conducive  to  the  attainment  of  the  above  objects.'' 

The  articles  of  association  contained  the  following  clause : — 

^'  84.  The  directors  are  also  authorised  to  purchase  or  acquire, 
upon  such  terms  and  under  such  stipulations  as  to  guarantee  or 
otherwise  as  may  be  agreed  upon,  the  business  and  goodwill  of  the 
said  Messrs.  Overend,  Gumey,  &  Co.,  as  the  same  now  stands,  and 
any  other  business  of  a  like  character  which  they  may  hereafter 
think  it  expedient  to  acquire  for  the  benefit  of  the  company." 

On  the  same  day  a  prospectus  of  the  company  was  issued, 
stating  amongst  other  things  that  the  directors  of  the  company 
were  Henry  Edmund  Gumey,  John  Henry  G-umey,  Bolert  BirTc' 
lech,  Henry  Ford  Barclay,  Thomas  A.  CHhb,  Harry  O.  Gordon,  and 
WHIiam  Bennie  ;  and  also  stating  as  follows : — 

"  The  company  is  formed  for  the  purpose  of  carrying  into  effect 
an  arrangement  which  has  been  made  for  the  purchase  from 
Messrs.  Overend,  Gumey  &  Co,,  of  their  long  established  business 
as  bill  brokers  and  money  dealers,  and  of  the  premises  in  which 
the  business  is  conducted ;  the  consideration  for  the  goodwiU  being 
£500,000,  one-half  being  paid  in  cash  and  the  remainder  in  shares 
of  the  company,  with  £15  per  share  credited  thereon:  terms 
which,  in  the  opinion  of  the  directors,  cannot  fail  to  ensure  a 
highly  remunerative  return  to  the  shareholders. 

**  The  business  will-  be  handed  over  to  the  new  company  on  the 

12  2 
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M.  B.       1st  of  August  next ;  the  vendors  guaranteeing  the  company  against 

1871        any  loss  on  the  assets  and  liabilities  transferred. 

Pbkk  "  Three  of  the  members  of  the  present  firm  have  consented  to 

GumrsT     J^^  ^®  board  of  the  new  company,  in  which  they  will  also  retain 

— —  a  large  pecuniary  interest.  Two  of  them  (Mr.  Henry  Edmimd 
Gwney  and  Mr.  Bobert  Birkheck)  will  also  occupy  the  position  of 
managing  directors,  and  undertake  the  general  conduct  of  the 
business. 

"  The  ordinary  business  of  the  company  will,  under  this  arrange- 
ment, be  carried  on  as  heretofore,  with  the  advantage  of  the 
co-operation  of  the  board  of  directors,  who  also  propose  to  retain 
the  valuable  services  of  the  existing  staff  of  the  present  establish- 
ment. 

"  The  directors  will  give  their  zealous  attention  to  the  cultiva* 
tion  of  the  business  of  a  first  class  character  only,  it  being  their 
conviction  that  they  will  thus  most  effectually  promote  the 
prosperity  of  the  company  and  the  permanent  interests  of  the 
shareholders. 

"  Copies  of  the  company's  memorandum  and  articles  of  associa- 
tion, as  well  as  of  the  deed  of  covenant  in  relation  to  the  transfer  of 
the  business,  can  be  inspected  at  the  offices  of  the  solicitors  of  the 
company. 

''  Applications  for  shares  must  be  accompanied  by  the  payment 
of  a  deposit  of  £2  per  share,  which  will  be  received  by  Messrs.  Bar^ 
clay,  Bevan,  TriiUmy  Twelb,  cfe  Company^  54,  Lombard  Street.  In 
the  event  of  no  allotment  being  made,  the  deposit  will  be  returned 
in  full ;  should  a  less  number  of  shares  be  allotted  than  are  applied 
for,  the  deposit  will,  so  far  as  required,  be  appropriated  towards  the 
payment  due  upon  allotment.^ 

At  the  time  when  the  prospectus  was  issued  no  statement  of 
accounts  had  been  prepared ;  but  the  liabilities  of  the  firm  on  the 
31st  of  July,  1865,  as  stated  in  a  balance  sheet  entered  in  the 
books  of  the  firm,  amounted  to  £15,281,641  17a.  lOi.,  including 
a  balance  of  £1,053,715  Is.  ?d.  due  to  the  partners  on  their 
private  accounts,  but  not  including  liabilities  in  respect  of  bills 
rediscounted,  bills  payable  or  credits  granted,  and  guarantees. 
The  assets,  as  stated  in  the  same  balance  sheet,  appeared  of  equal 
amount,  but  included  a  sum  of  £4,213,896  \^.  4(2.,  under  the 
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head  "Suspense  and  Guarantee  Account."  This  sum  was  the  bib. 
amount  of  debts  due  from  the  speculative  firms  and  companies  1871 
already  mentioned,  in  respect  of  the  advances  made  to  them,  p^ 
against  which  securities  of  the  estimated  value  of  £1,082,000  only     ^    ^^ 

were  held  by  the  firm.    Deducting  from  the  amount  of  the  suspense        

and  guarantee  account  the  balance  due  to  the  partners  and  the 
estimated  value  of  the  securities,  the  firm  appeared  on  this  state- 
ment to  be  insolvent  to  the  extent  of  £2,078,181  15».  Id, ;  but  the 
partners  had  private  estates  valued  at  £1,257,000,  and  also  an 
interest  in  the  Norwich  Bank  and  the  goodwill  thereof,  valued  at 
£1,067,000,  and,  taking  these  into  account,  they  considered  that 
the  firm  was  not  only  solvent,  but  that  there  remained  a  consider- 
able surplus  in  favour  of  the  partners,  exclusive  of  the  £500,000 
agreed  to  be  given  for  the  goodwill  of  the  firm. 

The  transfer  of  the  business  by  the  firm  to  the  company  was 
carried  into  effect  by  two  deeds,  both  dated  the  27th  of  July,  1865. 
The  first  of  these  deeds  was  that  above  mentioned  in  the  prospectus, 
and  was  made  between  the  London  partners  of  the  first  part,  the 
Norfolk  partners  of  the  second  part,  and  the  limited  company  of 
the  third  part  It  provided  for  the  sale  and  purchase  of  the 
business  as  a  going  concern,  to  take  effect  at  midnight  on  the  31st 
of  July,  1865,  at  the  price  of  £500,000— one  half  to  be  paid  or 
allowed  on  account  in  cash,  and  the  other  half  to  be  paid  or 
treated  as  paid  by  the  issue  of  16,606  shares  of  £50  each,  with 
£15  paid  up ;  which  sum  was,  so  far  as  the  directors  of  the  com- 
pany might  require,  to  be  applied  and  made  available  by  way  of 
material  guarantee  in  aid  of  the  covenants  of  the  parties  of  the  first 
and  second  parts  therein  contained,  and  the  obligation  of  the  com- 
pany to  pay  and  allow  on  account ;  such  sum  was  to  be  controlled  by 
the  right  to  have  the  same  so  applied  and  made  available,  and  was 
not  to  be  enforced  except  in  subordination  to  such  right  of  the 
company.  It  also  provided  that  the  company  should  continue 
and  carry  on  all  open  or  unsettled  accounts  connected  with  the 
business,  except  such  accounts  as  the  directors  might  require  to  be 
reserved  or  accepted  and  wound  up  by  the  firm  as  thereinafter 
provided.  It  contained  a  guarantee  by  the  parties  of  the  first  and 
second  parts  that,  irrespective  of  any  value  to  be  attributed  to  the 
goodwill  of  the  business,  the  ftssets  w^icl^  the  qompany  should  have 
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M.  B.      and  take  the  benefit  of  on  the  day  of  completion  should  produce  a 

1871       net  amount  of  money  equal  to  or  exceeding  the  aggregate  amount  of 

^^       moneys  which  the  company  might  have  to  pay  or  provide,  or  should 

^'         pay  or  provide,  in  satisfaction  and  discharge  of  the  obligations  and 

liabilities  of  the  firm.    It  provided  that  it  should  be  obligatory  on 

some  one  of  the  parties  of  the  first  and  second  parts  to  continue  to 
act  under  the  style  of  Overend,  Ctumey,  &  Co.,  for  the  purpose  of 
winding  up  any  outstanding  accounts  of  the  firm  which  the  direc- 
tors of  the  company  should  consent  or  deem  it  desirable  or  ex- 
pedient  to  be  so  wound  up ;  and  that  no  property  of  any  description 
applicable  to  such  accounts  should  be  transferred  to  the  company, 
but  should  be  retained  by  the  firm,  and  applied  and  disposed  of 
by  them  for  the  purpose  of  winding  up  such  accounts.  There 
were  provisions  for  the  sale  of  the  business  premises  of  the  firm 
to  the  company  at  a  price  to  be  ascertained  by  valuation ;  and  it 
was  stipulated  that  such  price  should  be  made  available  as  and 
by  way  of  material  guarantee  for  the  protection  of  the  company, 
in  the  same  way  as  thereinbefore  provided  with  respect  to  the 
£500,000. 

The  second  of  the  deeds  was  made  between  the  same  parties,  and 
had  reference  mainly  to  the  winding  up  by  the  firm  of  certain 
accounts  specified  in  the  schedule  thereto.  It  provided  that  a 
separate  account,  to  be  called  ^' Overend,  Ourney,  dt  Go's  Suspense 
and  Guarantee  Account,"  should  be  opened  on  the  day  of  comple- 
tion in  the  books  of  the  limited  company,  and  that  such  account 
should  be  debited  with  the  total  amount  of  the  balances  which,  as 
struck  on  the  midnight  of  the  Slst  of  July,  1865,  should  appear  to 
the  debit  of  the  accounts  in  the  schedule ;  and  that  such  sum  should 
be  treated  as  due  to  the  company  from  the  firm  upon  an  account 
stated  between  them  and  to  be  liquidated  in  account  current  as 
thereby  provided;  and  the  same  account  was  to  be  credited  with 
£250,000,  being  one  moiety  of  the  price  of  the  goodwill,  with  the 
price  of  the  business  premises  of  the  firm,  and  the  total  balance 
due  to  the  partners  on  their  private  accounts.  Then  followed  pro- 
visions as  to  the  mode  in  which  the  accounts  in  the  schedule  were 
to  be  wound  up  by  the  firm,  and  the  moneys  received  by  them 
accounted  for  to  the  company.  The  account  was  to  be  closed  and 
balanced  on  the  Slst  of  December,  18G8 ;  if  the  balance  was  on  the 
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credit  side  of  the  account  the  amount  thereof  was  to  be  paid  by  M.  B. 
the  company  to  the  members  of  the  firm  within  a  month;  if  the  1871 
balance  was  on  the  debit  side,  the  amount  thereof  was  to  be  pek^ 
deemed  a  debt  due  to  the  company,  and  to  be  paid  by  the  members 
of  the  firm,  but  at  what  time  was  not  specified.  It  was  stipulated 
that  the  company  should  have  a  lien  on  the  16,666  shares  to  be 
issued  in  payment  of  a  moiety  of  the  value  of  the  goodwill,  and 
on  all  property  retained  by  the  firm  to  be  applied  in  winding  up 
the  said  accounts;  and  such  lien  was  to  be  for  the  purpose  of 
securing  to  the  company  the  performance,  observance,  and  fulfil- 
ment of  the  covenants  and  obligations  contained  in  either  deed 
on  the  part  of  the  members  of  the  firm,  and  for  protecting  and 
indemnifying  the  company  against  any  loss  or  damage  to  be 
sustained  by  the  non-performance  or  non-observance  thereof;  and 
the  company  were  to  be  entitled  to  have  the  said  shares  and 
property  made  available  through  the  medium  of  a  sale  or  other- 
wise, in  order  to  secure  the  performance,  observance,  and  fulfil- 
ment of  such  covenants  and  obligations,  and  for  protecting  and 
indemnifying  the  company  as  aforesaid. 

The  schedule  included  the  following  accounts :  1.  All  accounts 
between  the  firm  and  the  MiUwaM  Iron  Works  Ship  Building  Com^ 
pany,  and  between  the  firm  and  any  persons  in  respect  of  shares  owned 
by  or  hypothecated  to  the  firm.  2.  All  accounts  between  the  firm 
and  any  company,  firm,  partnership,  or  individual  whose  a£birs 
were  being  wound  up  in  bankruptcy,  or  under  the  Companies  Act^ 
1862,  or  under  any  arrangement  for  the  benefit  of  creditors. 
3.  All  accounts  between  the  firm  and  any  other  party  in  respect  of 
advances,  loans,  or  investments  made  in  or  upon  the  shares,  deben- 
tures, stock,  or  property  of  any  company  incorporated  or  unincor- 
porated which  had  been  or  was  in  the  course  of  being  dissolved 
and  wound  up.  4.  All  accounts  which  should  be  open  in  the 
books  of  the  firm  in  respect  of  any  unrealized  property,  or  securi- 
ties accepted  or  taken  by  the  firm  in  satisfaction  or  settlement  of 
any  account  which  had  theretofore  been'  open  or  subsisting  or 
unsettled  between  the  firm  and  any  other  person  or  persons  whom- 
soever. 

The  company  commenced  business  on  the  Ist  of  August,  1865. 
Applications  for  shares  were  received  very  much  in  excess  of  the 
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M.  B.      number  of  shares  to  be  allotted^  and  all  the  shares  were  duly 
1871       allotted. 

^^  About  the  12th  of  August,  1865,  application  was  made  to  the 

*•  committee  of  the  Stock  Exchange  for  the  appointment  of  a  settling 
— — i  *  day  in  the  shares  of  the  company.  On  the  occasion  of  this  appli- 
cation the  first  of  the  two  deeds,  dated  the  25th  of  July,  was  alone 
produced  to  the  committee,  and  no  mention  was  made  of  the 
existence  of  the  other  deed.  The  application  was  granted,  but,  as 
was  deposed  by  the  secretary  of  the  Stock  ExcJiange,  on  the  pre- 
sumption that  all  deeds  relating  to  the  transfer  of  the  business  had 
been  produced. 

The  Plaintiff  in  this  suit  received  a  copy  of  the  prospectus  of  the 
company  soon  after  the  issue  thereof.  At  that  time  he  had  no 
money  in  his  hands  for  which  he  required  an  immediate  invest- 
ment, and  he  did  not  apply  for  allotment  of  shares ;  but  he  kept 
the  prospectus  by  him,  and  subsequently,  having  received  largo 
sums  which  he  wished  to  invest,  he,  in  October,  1865,  purchased  in 
the  market  1000  shares  in  the  company  at  £7  lOa.  premium,  and 
again  in  December,  1865,  purchased  in  the  market  a  like  number 
of  sliares  at  £6  lOs.  premium.  The  shares  so  purchased  were 
transferred  to  him  by  deeds  dated  the  2nd  of  November,  1865,  and 
the  3rd  of  January,  1866. 

It  appeared  in  the  course  of  the  proceedings  in  the  suit  that  a 
very  large  number,  if  not  the  whole,  of  the  shares  in  question  had 
originally  been  allotted  to  Samuel  Crumeify  one  of  the  partners  in 
the  firm,  and  had  been  by  him  transferred  into  the  name  of  his 
broker,  and  had  been  sold  by  his  directions,  and  that  the  purcbase- 
money  had  been  carried  to  the  credit  of  the  "Suspense  and 
Guarantee  Account,"  in  accordance  with  the  provisions  of  the 
second  deed. 

The  company  stopped  payment  on  the  10th  of  May,  1866.  On 
the  11th  of  June  following,  a  resolution  was  passed  that  the  com- 
pany should  be  wound  up  voluntarily  under  the  supervision  of  the 
Court ;  and  on  the  22nd  of  that  month  the  usual  order  for  wind- 
ing up  under  supervision  was  made.  After  considerable  litigation, 
the  FlaintiiTs  name  was  settled  on  the  list  of  contributories  in 
respect  of  the  2000  shares  held  by  him  (1),  and  he  had  since  paid 

(1)  Law  Rep.  3  Eq.  576 ;  Ibid.  2  H.  L.  325, 
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all  calls  made  in  respect  thereof.    In  the  coarse  of  the  winding-        M.  B. 
up  all  the  debts  of  the  company  had  been  paid.  1871 

Thomas  Augustus  Gibby  one  of  the  directors,  died  in  November,       pg^K 
1866. 

The  bill  in  this  suit  was  originally  filed  in  1868,  and  was 
afterwards  amended ;  and,  as  amended,  was  against  John  Henry 
Chirney,  Henry  Edmund  Gumey,  Robert  BirJcbecJs,  Henry  Ford 
Barclayy  Harry  George  Gordon^  the  executors  of  Thomas  Augustus 
Oihb,  Overend,  Gumey,  db  Co.^  Lmiied,  and  the  liquidators  thereof, 
as  Defendants.  It  contained  allegations  (amongst  others)  to  the 
effect  that  no  proper  investigation  was  made  by  the  directors  into 
the  affairs  of  the  firm ;  that  the  balance  sheet  already  mentioned 
was  imperfect  and  delusive,  omitting,  as  it  did,  all  reference  to  the 
liability  of  the  firm  on  bills  rediscounted,  bills  payable  on  credits 
granted,  and  guarantees,  amounting  to  upwards  of  £8,000,000, 
of  which  a  considerable  part  had  ripened  into  claims;  that  the 
estimate  of  £1,082,000  as  the  value  of  the  securities  for  the  amount 
of  the  suspense  and  guarantee  account  was  excessive;  that  the 
firm  was  in  fact  insolvent,  and  that  such  insolvency  was  well  known 
to  the  partners  therein  and  all  the  directors  of  the  company ;  that 
the  second  of  the  two  deeds  was  purposely  kept  from  the  know- 
ledge of  every  one  but  the  directors,  in  order  to  conceal  the 
nature  of  the  arrangement  between  the  firm  and  the  company  and 
the  state  and  value  of  the  business ;  that  the  guarantees  contained 
in  the  deed  were  illusory,  inasmuch  as  the  private  estates  of  tho 
members  of  the  firm  were  wholly  inadequate  to  afford  anything 
like  security  against  the  liabilities  of  the  firm,  and  were  in  fact 
insolvent  to  the  knowledge  of  the  directors;  that  if  the  Plaintiff 
had  kno\^n  the  close  connection  between  the  firm  and  the  MiUwall 
Iron  Works  Company  (mentioned  in  the  second  of  the  two  deeds), 
and  another  company,  called  the  Atlantie  and  Royal  Mail  Steam, 
Paeket  Gcmpany^  to  which  the  firm  had  advanced  large  sums,  he 
would  not  have  purchased  any  shares;  that  the  directors  were 
guilty  of  a  gross  neglect  of  duty  in  not  making  an  independent 
investigation  into  the  affairs  of  the  firm,  and  above  all,  in  not 
disclosing  fully  and  fairly  to  the  public  the  information  which  they 
actually  obtained ;  that  the  prospectus  was  issued  for  the  purpose 
of  falsely  and  fraudulently  misrepresenting  the  state  of  the  business 
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M.  B.       and  inducing  the  public  to  believe  that  they  would  become  partners 

1871        in  a  profitable  business  if  they  became  shareholders  therein ;    and 

Pj^kk       ^^^  ^^^  ^^7  object  of  the  promoters  of  the  company  was  to  pre- 

^  /"'•         vent,  if  possible,  by  means  of  the  sliareholders*  money,  the  stoppage 

—        and  ruin  of  the  old  firm.    It  charged  that,  subject  to  the  claims 

of  the  creditors  of  the  company,  the  Plaintiff  was  entitled  to 

rescind  and  avoid  the  contracts  of  membership  entered  into  by 

him  and  to  be  indemnified  by  the  Defendants  (other  than  the 

liquidators)  against  all  sums  which  he  had  paid  or  might  be  called 

on  to  pay  to  the  company  or  the  liquidators  thereof. 

It  prayed  for  the  following  declarations:  1.  That  the  state- 
ments put  forward  by  the  directors  of  the  company  in  the  pro- 
spectus and  in  pursuance  of  their  alleged  scheme,  were  so  put 
forward  with  a  view  to  deceive  and  mislead  the  public,  and  the 
FlaintifiT  as  one  of  the  public,  and  that  the  same  contained  several 
misrepresentations  and  suppressed  several  important  facts  which 
ought  to  have  been  made  known  to  the  public,  and  that  the 
Plaintiff  was  misled  and  deceived  by  such  misrepresentations,  and 
induced  by  them  and  the  omissions  of  the  said  important  facts  to 
purchase  the  shares  so  purchased  by  him  in  the  company ;  and 
that  the  Plaintiff  was  therefore  entitled  to  have  the  sales  and 
purchases  of  the  said  shares  set  aside  and  rescinded  so  far  as  the 
same  constituted  the  Plaintiff,  or  created  a  contract  on  his  part  to 
become,  a  shareholder  and  member  of  the  Defendant  company, 
subject  and  without  prejudice  to  the  rights  of  the  creditors  of  the 
said  company.  2.  That  the  directors  of  the  company  neglected 
to  discharge  the  duties  which  they  took  upon  themselves  when 
they  assumed  to  act  as  purchasers  of  the  said  business  on  behalf  of 
the  shareholders  in  the  said  company.  3.  That  the  Defendants, 
John  Henry  Crurney,  Henry  Edmund  Gurney,  Bckert  Birkbeck^ 
Henry  Ford  Barclay,  WiUiam  Bonnie,  Harry  George  Gordon,  and 
the  estate  of  the  said  Thomas  Attgmtus  6ri&&,  were  jointly  and 
severally  liable  to  make  good  to  the  Plaintiff  or  indemnify  him 
against  the  loss  which  he  had  sustained  and  might  sustain  in  con- 
sequence of  his  having  become  a  member  of  the  Defendant  com- 
pany. 4.  That  the  Plaintiff  was  entitled  to  have  the  equities 
between  himself  and  the  Defendants,  John  Henry  Gumey,  Henry 
Edmund  Gumey,  Bohcrl  Birkbeck,  Henry  Ford  Barclay^  William 
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Bennky  Harry  George  Gordon,  and  the  estate  of  Thomas  Augustus  H.  B. 
(xibbf  adjusted;  and  that  the  Defendants,  the  liquidatorSy  ought  i87l 
not  to  have  made  any  calls  or  to  make  any  further  calls  upon  the 
Plaintiff  for  payment  of  the  debts  of  the  Defendant  company 
without  having  first  exhausted,  or  until  they  had  exhausted,  the 
liability  of  the  said  John  Henry  Gumey^  Henry  Edmund  Gumey, 
Robert  BirXbeok,  Henry  Ford  Barclay,  Harry  George  Gordon,  and 
William  Bennie,  and  the  estate  of  the  said  Thomas  Augustus  GibK 
5.  That  as  between  the  Plaintiff  and  the  Defendants,  John  Henry 
Gurney,  Henry  Edmund  Gumey,  Bobert  Birkbech,  Henry  Ford 
Barclay,  William  Bennie,  Harry  George  Gordon,  and  the  executors 
of  Tliomas  Augustus  Gtbb,  the  said  Defendants  were  primarily 
liable  to  pay  the  debts  of  the  creditors  of  the  said  company.  It 
then  went  on  to  pray  for  the  proper  relief,  for  the  purpose  of 
giving  due  effect  to  the  preceding  declarations,  or  such  of  them  as 
the  Court  should  think  the  Plaintiff  entitled  to,  including  an  in- 
junction to  restrain  the  liquidators  from  making  or  enforcing  any 
further  calls  upon  or  against  the  Plaintiff,  as  a  contributory  of 
the  Defendant  company,  until  the  liability  of  the  directors  should 
have  been  exhausted  in  payment  of  the  debts  and  liabilities  of  the 
company ;  and  delivery  up  and  cancellation  of  the  transfer  deeds 
executed  by  the  Plaintiff,  and  the  removal  of  the  name  of  the 
Plaintiff  from  the  list  of  members  and  contributories  of  the  com- 
pany, without  prejudice  to  the  Plaintiff's  liability  to  the  creditors 
of  the  company,  in  case  the  remaining  contributories  of  the  com- 
pany should  prove  to  be  unable  to  pay  in  full  the  debts  of  such 
company. 

The  Defendants  all  insisted  that  the  company  had  been  formed 
in  perfect  good  faith,  and  not  in  pursuance  of  any  such  fraudulent 
scheme  as  alleged  in  the  bill ;  and  they  much  relied  on  the  facts 
(which  were  proved  in  the  cause),  that  each  of  the  directors  had 
become  a  shareholder  to  a  considerable  amount,  and  had  held  his 
shares  to  the  last;  that  some  of  them  had  induced  their  near 
relations  to  become  and  continue  shareholders;  and  that  others 
had  deposited  large  sums  with  the  company  without  taking  any 
security,  and  that  such  sums  had  remained  on  deposit  at  the  time 
of  the  stoppage. 

With  respect  to  the  alleged  fraudulent  suppression  of  the  second 
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M.  B.       deed,  it  was  shewn  that  instructions  were  given  by  the  solicitor  of 

1871        the  company  to  counsel  simply  to  prepare  and  settle  the  necessary 

Perk       ^^^^  of  transfer ;  that  the  preparation  of  two  deeds  was  the  result 

GrjiNET.     of  a  suggestion  of  counsel  to  that  effect;  that  Messrs.  Gordon  and 

Rennie  required  the  deeds  to  be  settled  by  independent  counsel 

on  their  behalf;  that  in  consequence  of  the  counsel  engaged 
in  the  preparation  of  the  deeds  having  other  engagements  they 
were  able  to  settle  the  first  of  the  two  only  previously  to  the  issue 
of  the  prospectus,  and  that  they  were  unable  to  settle  the  other 
until  the  24th  of  July.  They  submitted  that  the  preparation  of 
two  deeds  was  a  matter  with  which  the  directors  could  not  under 
the  circumstances  properly  interfere.  They  alleged  that  the 
second  deed  was  believed  by  the  directors  to  be  merely  part  of 
the  machinery  by  which  the  guarantee  contained  in  the  first  deed 
was  to  be  carried  out ;  and  they  submitted  that  they  were  under 
these  circumstances  under  no  obligation  to  disclose  its  existence. 
They  denied  that  it  was  concealed  or  withheld  with  any  fraudulent 
purpose. 

The  Defendant,  Henry  Ford  Barclay,  in  addition  to  the  defences 
set  up  by  the  other  surviving  directors,  relied  on  the  fact  that  he  had 
nothing  whatever  to  do  with  the  preparation  or  publication  of  tlio 
prospectus.  It  appeared  that  in  July,  1865,  application  was  made 
to  him  to  become  a  director  of  the  company^  and  that  he  consented 
to  act  as  such,  but  upon  condition  that  he  should  not  be  required 
to  attend  to  or  take  part  in  the  formation  or  promotion  of  the 
company,  or  to  perform  any  duties  with  reference  to  the  affairs 
thereof,  until  his  return  from  a  voyage  on  which  he  was  about  to 
set  out.  Accordingly  he  took  no  part  in  the  formation  of  the 
company,  but  on  the  evening  of  the  13th  of  July  he  received  a 
bundle  of  the  prospectuses,  which  had  been  issued  on  the  previous 
day,  with  forms  of  applications  for  shares,  and  filled  up  these 
forms  on  behalf  of  his  mother  and  two  of  his  children.  He  em- 
barked on  his  voyage  on  the  following  day,  and  did  not  return  to 
England  until  the  5th  of  August,  1870,  and  it  was  not  until  after 
that  date  that  he  entered  on  his  duties  as  director. 

The  executors  of  Thomas Augrustus  Gil)b,hj  their  answer,  set  up, 
by  way  of  defence,  tlie  fact  that  the  injury  or  wrong  complained 
of  by  the  bill  was  not  committed  within  six  calendar  months  beforq 
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the  death  of  their  testator,  and  they  insisted  that  no  action  or  suit       M.  R. 
could  be  maintained  against  them  in  respect  thereof,  and  claimed       1871 
the  benefit  of  the  statute  3  &  4  Will.  4,  c.  42.  Peek 

It  appeared  that  Mr.  Peek  never  examined  the  first  deed,  although     qubney 
it  was  open  to  the  inspection  of  the  public,  nor  instituted  any  inves-        — 
tigatioQ  into  the  affairs  of  the  company  previously  to  the  failure 
thereof. 

Subsequently  to  the  institution  of  this  suit  the  surviving  di- 
rectors were  indicted,  and  were  tried  before  the  Lord  Chief  Justice 
of  England,  in  December,  1869.  The  indictment  contained  (amongst 
others)  counts  framed  on  the  statute  24  &  25  Vict.  c.  96,  s.  84, 
which  provides  as  follows :  **  Whosoever,  being  a  director,  manager, 
or  public  officer  of  any  body  corporate  or  public  company,  shall 
make,  circulate,  or  publish,  or  concur  in  making,  circulating,  or 
publishing,  any  written  statement  or  account  which  he  shall  know 
to  be  false  in  any  material  particular,  with  intent  to  deceive  or 
defraud  any  member,  shareholder,  or  creditor  of  such  body  corpo- 
rate or  public  company,  or  with  intent  to  induce  any  person  to 
become  a  shareholder  or  partner  therein,  or  to  intrust  or  advance 
any  property  to  such  body  corporate  or  public  company,  or  to  enter 
into  any  security  for  the  benefit  thereof,  shall  be  guilty  of  a  mis- 
demeanor."   The  Defendants  were  acquitted  (1). 

Mr.  Kay,  Q.C.,  Mr.  Swanston,  Q.C.,  and  Mr.  JoUiffe,  for  the 
Plaintiff:— 

The  duties  of  persons  who  issue  a  prospectus  are  thus  laid  down 
by  Vice-Chancellor  Findersley,  in  New  Brunswick  and  Canada 
BaUioay  Company  v.  Muggeridge  (2) :  "  Those  who  issue  a  pro- 
spectus, holding  out  to  the  public  the  great  advantages  which  will 
accrue  to  persons  who  will  take  shares  in  a  proposed  undertaking, 
and  inviting  them  to  take  shares  on  the  faith  of  the  representa- 
tions therein  contained,  are  bound  to  state  everything  with  strict 
and  scrupulous  accuracy,  and  not  only  to  abstain  from  stating  as 
fact  that  which  is  not  so,  but  to  omit  no  one  fact  within  their 

(1)  A  special  report  of  the  proceed-  published  by  Mr.  TT.  F.  Finlason,  and 
iogs  at  the  trial,  including  the  summing  is  hereafter  cited  as  **  Beg.  y.  Qumey^ 
np  of  the  Lord  Chief  Justice,  has  been     FinkaotCs  Beport." 

(2)  1  Dr.  &  Sm.  363,  381. 
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M.  B.      knowledge  the  existence  of  which  might  in  any  degree  affect  the 
1871       nature,  or  extent,  or  quality  of  the  privileges  and  advantages 
^^       which  the  prospectus  holds  out  as  inducements  to  take  shares." 
^  *'         This  passage  has  since  been  cited  with  approbation  by  Lord 
—        Chdmsford,  in  Omtral  BaUway  Company  of  Venezuela  v.  Kiech  (1), 
and  the  present  Lord  Chancellor,  in  Henderson  v.  Laeon  (2). 
We  say  that  the  directors  did  not  fulfil  these  duties :  tiiat  they, 
with  full  knowledge  that  the  firm  was  insolvent,  concealed  the 
fact  in  the  prospectus  issued  by  them ;  and  that,  whether  such 
concealment  was  the  result  of  fraudulent  intent  or  not,  they 
are  liable  in  equity  to  make  good  all  loss  occasioned  to  persons 
who  dealt  on  the  faith  that  the  prospectus  was  a  document  dis- 
closing the  whole  truth.    The  evidence  in  the  case  is  substantially 
the  same  as  was  before  the  House  of  Lords  in  OaJces  v.  Turquand  (3). 
Each  of  the  learned  Lords  who  addressed  the  House,  when  judg- 
ment was  given,  expressed  a  strong  opinion  that  the  prospectus 
was  not  fairly  or  properly  framed ;  and  we  submit  that  your  Lord- 
ship must  arrive  at  the  same  conclusion* 

The  relief  we  ask  is,  first,  that  the  contract  between  the  Plain- 
tiff  and  the  company  may  be  rescinded,  subject  to  the  rights 
of  the  creditors — ^a  point  left  open  when  the  case  of  Oakes  v.  2W- 
quand  (4)  was  before  the  House  of  Lords ;  and,  secondly,  that  the 
Plaintiff  be  indemnified  in  respect  of  the  loss  he  has  suffered  by 
reason  of  the  improper  concealment  of  the  state  of  the  affairs  of 
the  firm. 

The  objection  is  raised,  on  behalf  of  the  Defendants,  that  the 
Plaintiff's  remedy  is  at  law  and  not  in  equity.  In  answer  to  that 
we  say,  first,  that  there  is  a  concurrent  jurisdiction  in  equity  in 
such  cases,  even  where  there  is  only  a  single  Defendant;  secondly, 
that  relief  will  be  given  in  equity  in  a  case  such  as  the  present,  in 
order  to  avoid  multiplicity  of  actions,  for  at  law  we  should  be  com- 
pelled to  bring  a  separate  action  against  each  director;  and, 
thirdly,  that  one  of  the  directors  in  the  present  case  being  dead, 
the  legal  rule,  actio  personalis  moriiur  cum  persona^  prevents  our 
bringing  any  action  against  his  representatives,  and,  consequently, 
we  must  come  for  relief  into  this  Court. 

(1)  Law  Rep.  2  H.  L.  99,' 113.  (3)  Law  Rep.  2  H.  L.  325. 

(2)  Ibid.  5  Eq.  249,  268.  (4)  Ibid.  379. 
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In  Evans  Y.  BickneH  (1)  Lord  Md<m  says :  ^  It  is  a  very  old  head       H.  B. 
of  equity,  that  if  a  representation  is  made  to  another  person  going       1871 
to  deal  in  a  matter  of  interest  upon  the  faith  of  that  representation,       P£xk 
the  former  shall  make  that  representation  good,  if  he  knows  it  to     Gumnr. 
be  false."    In  Burrowes  v.  Lock  (2)  Sir  W.  Orant,  M.B.,  acting  on       — 
that  dictum,  decided  that  a  tmstee  who  had  received  notice  of  an 
incumbrance  on  the  interest  of  his  cestui  que  trust,  but,  having  for- 
gotten the  fact|  represented  to  a  purchaser  that  the  interest  was 
unincumbered,  was  bound  to  indemnify  the  purchaser.    That  case 
shews  that  wilful  fraud  is  no  ingredient  in  the  equity  of  the  person 
who  claims  indemnity.     These  cases  were  followed  in  the  recent 
case  of  Slim  v.  Crauoher  (3),  decided  by  the  full  Court  of  Appeal. 
The  jurisdiction  of  the  Court  was  upheld  in  Colt  v.  WooUaston  (4) ; 
Cfreen  v.  Barrett  (5) ;  Cridland  v.  Lord  De  Mauley  (6) ;  Bamshire  v. 
Bolton  (7) ;  and  HiU  v.  Lane  (8) ;  although  in  all  these  cases  the 
objection  was  raised  that  the  Plaintiff's  remedy  was  at  law. 

In  Barry  v.  Croskey  (9),  which  was  decided  on  a  demurrer,  the 
present  Lord  Chancellor  makes  these  observations :  ^*  I  can  sup- 
pose a  bill  of  this  description  to  be  filed  against  a  single  Defendant, 
upon  which  a  Court  of  Equity,  though  having  indisputably  con- 
current jurisdiction  with  a  Court  of  Law,  would  not  think  fit  to 
exercise  that  jurisdiction ;  but  the  present  bill  avers  a  combination 
of  several  Defendants,  against  some  of  whom  the  Plaintiff  may  have 
a  direct  remedy  at  law,  while  against  others  he  may  have  no  remedy 
at  law,  or  no  remedy  except  by  as  many  separate  actions  of  deceit 
as  there  are  parties  Defendants  to  the  suit.  The  bill  avers,  whether 
truly  or  not  it  is  impossible  at  present  to  say,  that  the  several  De- 
fendants have  combined  to  practise  jointly  this  scheme  of  deceit^ 
one  being  put  forward,  but  as  the  agent  and  for  the  benefit  of  the 
rest.  If  these  averments  are  true,  I  apprehend  it  is  a  proper  case 
for  relief  in  this  Court."  Here  is  a  case  in  which  we  have  no 
remedy  at  law  against  some  of  the  parties,  viz.,  the  executors  of 
Oibb  ;  and  our  only  remedy  against  the  others  is  by  bringing  sepa- 

(1)  6  Yes.  17*,  182.  (5)  1  Sim.  46. 

(2)  10  Yes.  470.  (6)  1  De  G.  &  Sm.  459. 

(3)  1  D.  F.  &  J.  518.  (7)  Law  Rep.  8  Bq.  294. 

(4)  2  P.  Wms.  154,  (8)  Ibid.  11  Eq.  216. 

(9)  2  J.  &  H.  1,  80. 
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M.  R.  i^te  actions  of  deceit ;  therefore  we  say,  with  the  Lord  Chancellor, 

1871  ^hat  it  is  a  proper  case  for  relief  in  this  Court. 
^^  In  Ingram  v.  Thorp  (1)  the  Plaintiff,  to  whom  representations 

«•  had  been  made  by  a  deceased  person,  was  held  entitled  to  have 

GUBKET.  . 

—  them  made  good  ont  of  his  estate.  In  Baullins  v.  Wiekham  (2) 
the  like  relief  was  given.  That  case  is  valuable  as  shewing  that 
it  is  not  necessary  that  the  representations  be  fraudulently  made. 
In  Smith  v.  Pocoeke  (3)  it  was  decided  that  the  Statute  of  Limi* 
tations  had  no  application  to  a  case  of  this  description  in  a  Court 
of  Equity. 

It  may  be  said,  on  the  other  side,  that  the  representation  which 
we  seek  to  have  made  good  was  not  made  to  the  Plaintiff,  inas* 
much  as  he  was  not  an  original  allottee  of  shares,  but  only  a  pur* 
chaser  in  the  market  But  in  Bedford  v.  Bagshaw  (4)  a  person 
who  had  bought  shares  in  the  market  on  the  faith  of  false  repre« 
sentations  made  to  the  committee  of  the  Stock  Exchange,  was  held 
to  be  entitled  to  damages.  In  Durantys  Case  (5)  it  was  laid 
down,  that  a  person  who  had  been  misled  by  reports  issued  by  the 
directors  of  a  company  might  have  a  remedy  against  the  directors. 

Mr.  Roxburgh,  Q-C.,  and  Mr.  Lindley,  for  the  Messrs.  Gurney 
and  Bdbert  BirJcbeck  :— 

In  the  first  place  we  say,  that  all  observations  made  in  the  case 
of  OaJces  v.  Turquand  (6)  must  be  discarded.  The  present  De^ 
fendants  had  no  opportunity  of  defending  themselves  in  that  case, 
and  the  evidence  in  the  present  case  displaces  entirely  the  notion 
of  their  having  committed  any  fraud,  and  establishes  that  they 
acted  throughout  bond  fide  and  to  the  best  of  their  judgment  The 
result  of  the  trial  before  the  Lord  Chief  Justice  shews  that  The 
indictment  was  framed  on  the  statute  24  &  25  Vict.  c.  96 ;  and 
the  issue  was,  whether  the  directors  issued  the  prospectus,  or  con- 
spired to  issue  it,  with  the  object  of  defrauding  the  public.  The 
Lord  Chief  Justice,  in  his  summing-up,  clearly  shewed  his  opinion 
to  be  that  there  was  no  foundation  for  such  a  charge;  the  jury 
agreed  with  him,  and  ho  afterwards  disallowed  the  costs  of  the 

(1)  7  Hare,  67.  (4)  4  H.  &  N.  538. 

(2)  3  D6  G.  &  J.  304.  (5)  26  Baiv,  268. 

(3)  2  Drew.  197.  (6)  La.v  Rep.  2  H.  L.  325. 
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prosecution :  Reg.  v.  Grurney  (1).     It  has  been  repeatedly  held       H  R. 
that  there  is  no  difference  between  legal  and  equitable  fraud,  and       1S71 
therefore  we  are  fully  entitled  to  claim  the  benefit  of  the  decision.       peck 
If,  then,  these  directors  acted  band  fide,  how  can  the  Plaintiff     q^bkbt 

complain  ?    The  prospectus  refers  to  the  articles  of  association  of       

the  company  as  open  to  inspection,  and  therefore  the  Plaintiff 
must  be  taken  to  have  bought  with  full  knowledge  of  the  pro- 
visions therein  contained :  Hallows  v.  Femie  (2).  Now  the  articles 
provide  that  the  directors  may  purchase,  upon  such  terms  and 
mider  such  stipulations  as  to  guarantee  or  otherwise,  as  -may  be 
agreed  upon,  the  business  of  Overend^  Oumey,  &  Co,  The  directors 
did  purchase  the  business  upon  terms  which  they  honestly  believed 
would  be  remunerative,  and  under  stipulations  as  to  guarantee  which 
they  honestly  considered  would  be  ample  security  to  the  share- 
holders. In  all  respects,  therefore,  they  acted  within  the  powers 
conferred  on  them  by  the  articles,  and  the  Plaintiff  is  simply  in 
the  position  of  a  principal  complaining  that  his  agent  has  entered 
into  a  contract  which  he  was  duly  authorized  to  make.  This  is 
Ihe  very  point  of  the  decision  of  the  Lord  Chancellor  in  Overend, 
ihtmey^  it  Co,  v.  Ournetf  (3),  a  suit  instituted  by  the  liquidators  in 
respect  of  the  matters  now  complained  of  by  the  Plaintiff.  It 
may  be  said  that  the  bill  in  that  suit  did  not  make  a  case  of  fraud  ; 
and  that  is  true  in  this  sense,  that  the  strong  expressions  used  in 
the  Plaintiff's  bill  are  not  in  the  liquidators'  bill ;  still,  all  the 
facts  necessary  to  raise  the  questions  were  before  the  Court,  and  a 
tlemurrer  to  the  bill  was  allowed. 

As  regards  the  second  deed,  we  say  that  it  was  entirely  subsidiary 
to  the  first ;  that  the  first  contained,  everything  essential  to  the 
transfer  of  the  business,  and  the  second  was  merely  a  piece  of 
machinery,  directing  the  mode  in  which  the  excepted  accounts 
mentioned  in  the  first  deed  were  to  be  liquidated.  The  same 
thing  might  have  been  done  more  simply  by  a  resolution  of  the 
board  of  directors,  or  by  a  written  memorandum,  and  then  the 
Plaintiff  could  not  have  had  even  the  semblance  of  a  ground  for 
complaint,  for  the  directors  are  under  no  obligation  to  make  known 
all  their  resolutions  to  their  shareholdera 

(1)  Finlason'8  Report ;  seo  p.  255,  (2)  Law  Rep.  3  Eq.  520. 

et  $eq.,  aod  p.  270.   .  (3)  Ibid.  4  Ch.  701. 
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M.  B.  Assoming,  howeyer,  that  the  directors  did  not  disclose  everything 

1871        which  they  ought  to  have  done,  we  say  that  the  Plaintiff,  being  a 
mere  transferee  of  shares,  and  not  an  original  allottee,  has  no* 
ground  of  complaint.    Suppose  the  directors  had  called  a  meeting 
and  disclosed  everything  to  the  original  allottees,  could  a  pur- 
chaser from  one  of  them  afterwards  complain  ?    The  office  of  the 
prospectus  is  to  inyite  people  to  come  in  originally  as  shareholders, 
not  to  invite  them  to  buy  shares  in  the  market.    There  is  no 
privity  whatever  between  a  company  and  a  purchaser  in  the 
market.    In  Blain  v.  Agar  (1),  which  was  a  case  in  which  share- 
holders sought  relief  in  respect  of  the  fraudulent  conduct  of 
directors,  it  was  he|d  that  the  Plaintiffs  might  maintain  their  bill 
in  the  character  of  original  purchasers,  but  not  in  the  character 
of  purchasers  from  prior  purchasers  (2).    In  Bedford  y.  Bay- 
dhauf  (3)  the  ground  of  the  decision  was,  that  the  directors  fraudu- 
lently procured  the  appointment  of  a  settling  day  on  the  Stack 
Exehanffej  and  that  without  such  appointment  the  Plaintiff  could 
never  have  been  a  purchaser ;  here  no  such  case  is  alleged  or  proved. 
Moreover,  at  the  highest,  the  Plaintiff  could  only  claim  to  be  in 
the  same  position  as  the  person  to  whom  his  shares  were  originally 
allotted,  viz.,  Mr.  Samud  Gwmey^  one  of  the  partners  in  the  firm,, 
and  as  such  well  acquainted  with  the  state  of  its  affairs :  Ffodks  v.. 
South  Western  Railway  Company  (4). 

As  to  the  case  of  New  Brunswick  and  Canada  BaUway  Company 
V.  Muggeridge  (5),  that  was  a  suit  for  specific  performance,  and 
the  suppression  of  a  material  fact  no  doubt  constituted  a  good 
defence  to  such  a  suit ;  but  it  has  no  application  to  the  present 
case.  There  is  no  foundation  for  the  assertion  that  at  common 
law  you  must  bring  as  many  actions  as  you  have  Defendants: 
ChUty  on  Pleading  (6). 

Sir  RowndeU  Palmer^  Q.C.,  Mr.  Fry^  Q.C.,  and  Mr.  Sayer,  for 
Henry  Ford  Barclay : — 

The  Plaintiff  is  clearly  not  entitled  to  any  relief  in  the  shape  of 
setting  aside  the  transfers  to  him,  or  having  his  name  removed 

(1)  2  Sim.  289.  (4)  1  Sm.  &  Giff.  142. 

(2)  Ibid.  296.  (6)  1  Dr.  &  Sra.  863. 
(3J  4  U.  &  N.  538.  (6)  Vol.  i.  pp.  96,  97. 
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from  the  list  of  contributories.    He  has  been  settled  on  the  list       M.  B. 
by  the  House  of  Lords,  and  must  remain  there  for  all  purposes.        1871 
There  is  no  such  thing  as  being  a  contributory  by  halves — a  con*       ^^ 
tribatory  until  the  debts  are  paid,  and  then  being  at  liberty  to     ^  *' 
rescind  the  contract    Besides,  it  is  clearly  settled,  that  after  a       — 
company  is  wound  up  a  shareholder's  contract  cannot  be  set  aside : 
Clarke  v.  Dickson  (1)  ;  Deposit  (»iid  General  Life  Assurance  Com" 
fany  v.  Ayseough  (2) ;  Mixer's  Case  (3) ;  Western  Bank  of  Scotland 
y.  Addie  (4),    This  would  be  so  if  the  Plaintiff  were  an  original 
allottee ;  but  he  is  not ;  he  is  only  a  purchaser  in  the  market,  and 
if  the  contract  is  to  be  set  aside  the  former  owner  ought  to  be 
here :  Duranty's  Case  (5) ;  NieoTs  Case  (6) ;  Ex  parte  Worth  (7). 
Nor  can  the  Plaintiff  hare  any  relief  on  the  ground  of  negligence. 
That  is  not  a  ground  for  coming  into  equity ;  or,  if  it  be,  the 
Plaintiff  should  be  the  company ;  and,  in  fact,  this  question  was 
raised  and  decided  adversely  to  the  company  in  the  suit  of  Overend^ 
Oumey,  &  Co.  v.  Gwmey  (8), 

There  remains  only  the  question,  whether  the  plaintiff  is  en« 
titled  to  any  relief  in  the  shape  of  indemnity  from  the  directors. 
We  deny  the  truth  of  the  proposition,  that  wherever  an  action  for 
deceit  will  lie  a  bill  in  equity  will  also  lie.  Equity  will  inter- 
fere only  in  the  following  cases :  first,  wherever  a  contract  is  to  be 
rescinded ;  secondly,  where  fraud,  in  the  proper  sense  of  the  word, 
is  to  be  redressed ;  thirdly,  where  a  representation  has  been  made 
which  binds  the  conscience  of  the  party,  and  estops  and  obliges 
him  to  make  it  good.  In  the  last  case  the  representation  in  equity 
is  equivalent  to  a  contract^  and  very  nearly  coincides  with  a  war- 
ranty at  law ;  and  in  order  that  a  person  may  avail  himself  of 
relief  founded  on  it  he  must  shew  that  there  was  such  a  proximate 
relation  between  himself  and  the  person  making  tlie  representation 
as  to  bring  them  virtually  into  the  position  of  parties  contracting 
with  each  other. 

In  Rawlins  v.  Wickham  (9)  the  object  of  the  suit  was  rescission 

(1)  E.  B.  &  E.  148.  ,  (5)  26  Beav.  268. 

(2)  6  E.  &  B.  761.  (6)  3  De  G.  &  J.  387. 

(3)  4  De  G.  &  J.  575.  (7)  4  Drew.  529. 

(4)  Law  Rep.  1  H.  L.,  So.  145.  (8)  Uw  Hep,  4  Ch.  70J. 

(9)  3  De  G.  &  J.  304. 
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M.  fi.  of  a  contract ;  it  falls,  therefore,  under  the  first  of  the  three  classes, 
1871  and  is  inapplicable  as  an  authority  here.  Like  observations 
apply  to  the  cases  of  Oremi  v.  Barrett  (1),  Cridland  v.  Lord  Be 
Mauley  (2)  and  Oolt  v.  WooUasUm  (3),  although  into  all  of  them 
fraud  may  have  entered  in  a  greater  or  less  degrea 

As  to  the  cases  which  rest  upon  fraud  (and  the  case  of  the 
Plaintiff  as  put  by  the  bill  is  one  of  fraud),  it  is  necessary  to 
prove  the  seietUer  in  equity  just  as  much  as  at  law :  Henderson  v. 
Lacon  (4);  Ship  v.  CroukiU  (5);  Pike  v.  Vigers  (6);  Attwood 
T.  BmaH  (7) ;  and  New  Brtmsioick  and  Canada  BaUi/oay  Company 
V.  Conybeare  (8). 

The  third  class  of  cases  is  illustrated  by  Evans  v.  BiekneU  (9) ; 
BurroweB  v.  Look  (10) ;  Slim  v.  Croucher  (11) ;  and  Ingram  v. 
Thorp  (12).  In  all  of  these  cases  there  was  a  representation  made 
with  a  view  to  a  particular  contract.  How  can  that  be  said  to  be 
.  so  here  ?  The  object  of  the  prospectus  was  to  induce  persons  to 
become  applicants  for  shares  to  be  allotted  to  them,  and  after  the 
allotment  was  made  it  was  funetua  offieio.  A  person  purchasing 
shares  on  that  prospectus  is  applying  the  representations  made  for 
one  purpose  to  a  wholly  different  transaction;  and,  whether  or 
not  he  can  maintain  an  action,  he  has  no  ground  for  seeking 
relief  in  equity :  Bume$  v.  PenneB  (13).  This  view  has  been 
adopted  with  reference  to  the  very  question  now  under  discussion 
by  Vice-Chancellor  ShadweUy  in  Blain.  v.  Agar  (14),  and  by  Lord 
Justice  Tu/rner  in  NicoPs  Case  (15),  and  Barretfs  Case  (16). 

Clifford  V.  Brooke  (17)  and  OgUviey.  Currie  (18)  shew  that  with- 
out proof  of  actual  fraud  you  cannot  bring  into  this  Court  a 
transaction  which  is  properly  the  subject  of  an  action  at  law. 

If  a  representation  has  been  innocently  made  by  an  agents  and 
it  turns  out  to  be  incorrect^  the  agent  is  not  liable :  Comfooi  v. 

(1)  1  Sim.  45.  (10)  10  Ves.  470. 

(2)  1  De  G.  &  Sm.  469.  (11)  1  D.  F.  &  J.  518. 

(3)  2  P.  Wma,  154.  (12)  7  Hare,  67. 

(4)  Law  Rep.  6  Eq.  249.  (13)  2  H.  L.  C.  497. 

(5)  Ibid.  10  Eq.  73.  (14)  2  Sim.  289. 

(6)  2  D.  &  Wal.  1,  262.  (15)  3  De  G.  &  J.  387,  439. 

(7)  6  CI.  &  P.  232.  (16)  3  D.  J.  &  S.  30. 

(8)  9  H.  L.  C.  711.  (17)  13  Ves.  131. 

(9)  6  Ves.  174.  (18)  37  L.  J.  (Cb.)  641. 
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Fowke  (1) ;  National  Eoochanffe  Company  of  Glasgow  t.  Drew  (2) ;  H.  R. 

and  TJddl  t.  Atherton  (3).  I87i 

We  sabmit  therefore  that,  fraud  in  this  case  being  disproved,  pcek 

the  Plaintiff  has  no  title  to  relief  in  this  Court  against  anj  of  the  ^u^ir 

Defendants,  and  certainly  not  against  Mr.  Barclay,  \vho  took  no       

part  in  issuing  the  prospectus. 

Mr.  Foohs,  Q.C.,  and  Mr.  W.  FooJcs,  iov  Marry  George  Gordon : — 

The  case  made  by  the  bill  is  one  of  fraudulent  misrepresenta- 
tion or  concealment.  In  order  to  establish  such  a  case  fraudulent 
intent  and  motive,  mens  rea,  must  be  preyed.  A  false  represen- 
tation does  not  give  rise  to  an  action  for  deceit  unless  it  is 
fraudulently  made :  Taylor  v.  Ashton  (4) ;  Scott  v.  Dickson  (5) ; 
and  Western  Bank  of  Scotland  v.  Addie  (6).  The  same  rule 
applies  in  equity :  Beyniann  v.  European  Central  Railway  Com- 
pany (7) ;  PuUford  v.  Bichards  (8) ;  and  Adamson  y.  JEviit  (9). 
Moreover,  the  representation  complained  of  must  be  of  fact,  not 
a  mere  expression  of  opinion  or  belief:  Hayeraft  v.  Creasy  (10); 
Evans  v.  Collins  (11).  Again,  the  damage  must  be  a  proximate, 
not  a  remote,  consequence  of  the  acts  complained  of:  Ccllis  v. 
Selden  (12). 

Therefore,  in  order  to  succeed,  the  Plaintiff  must  shew,  first, 
that  the  statements  in  the  prospectus  were  knowingly  &Ise  and 
intended  to  deceive ;  secondly,  that  he  was  within  the  class  of  per- 
sons intended  to  be  deceived ;  thirdly,  that  he  was  deceived  by 
the  statements  in  question ;  fourthly,  that  the  loss  he  has  suffered 
was  the  immediate  consequence  of  the  misrepresentation.  Upon 
the  evidence  we  say  that  he  has  not  succeeded  in  establishing  any 
one  of  these  propositions. 

Mr.  Jessd,  Q.C.,  Mr.  MacnagJUen,  and  Mr.  Medd,  for  WiUiam 
Bennie : — 

Although  it  has  been  laid  down  that  fraudulent  concealment  is 

(1)  6  M.  &  W.  358.  (6)  Law  Rep.  1  H.  U,  Sc.  145. 

(2)  2  Macq.  103.  (7)  Ibid.  7  Eq.  164. 

(3)  7  H.  A  N.  172.  (8)  17  Beav.  87. 

(4)  11 M.  &  W«401 ;  12  L.  J.  (Ex.)  (9)  2  Buss.  A  My.  66. 
363.  (10)  2  East,  92. 

(6)  29  L.  J.  (Ex.)  62,  n.  (11)  6  Q.  B.  804. 

(12)  Law  Bep.  3  C.  P.  495. 
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H.  B.       equivalent  to  fraudalent  misrepresentation,  no  one  has  ever  said 

1871       that  non-disclosure^  without  fraud,  is  equivalent  to  untrue  state- 

j^^       ment  without  fraud, 
^  ^'  Moreover,  it  is  not  competent  to  the  Plaintiff  to  seek  relief 

against  the  Defendants  on  the  ground  of  non-disclosure  without 

fraud.  His  bill  is  founded  on  allegations  of  fraud^'and  that  being 
so,  he  cannot  pick  out  facts  which,  if  properly  alleged  in  the  bill, 
might  create  an  independent  equity :  Eickson  v.  Lombard  (1) 

Again,  on  what  principle  is  the  amount  of  relief  to  be  given 
to  the  Plaintiff  to  be  ascertained  ?  He  is  only  a  transferee ;  he 
bought  at  seven  premium ;  but  suppose  he  had  bought  at  seven 
discount;  then  he  could  not  have  compelled  the  Defendants  to 
pay  the  full  amount  he  had  lost. 

Sir  jB.  BaffffgSay,  Q.C.,  Mr.  Maenaffhten,  and  Mr.  Maclean,  for 
the  executors  of  T.  A.  Gibb : — 

« 

We  rely  on  the  statute  3  &  4  Will.  4,  c.  42,  s.  2.  It  is  true 
that  the  enactment  in  terms  refers  only  to  actions  at  law;  but 
wherever  there  is  concurrent  jurisdiction  Courts  of  Equity  (in  the 
absence  of  any  special  circumstances  entitling  the  Plaintiff  to 
equitable  relief)  adopt,  by  analogy,  the  rules  adopted  in  Courts 
of  Law :  Lansdoume  v.  Lansdotane  (2),  and  Bishop  of  Winchester 
V.  Knight  (3).  In  suits  of  this  description  there  is  no  remedy 
in  equity,  except  where  there  has  been  profit  to  the  wrongdoer: 
PoweU  V.  Aiken  (4) ;  or  a  breach  of  trust :  Walsham  v.  Stainton  (5). 
In  Rmolim  v.  Wickham  (6),  so  much  relied  on  by  the  Plaintifis, 
the  issue  was,  not  whether  the  representations  of  a  deceased  person 
were  to  be  made  good  out  of  his  estate,  but  whether  a  contract  he 
had  entered  into  was  to  be  rescinded ;  and  rescission  was  decreed. 

Mr.  FerrerSf  for  the  company  and  the  liquidators. 

Mr.  Kay,  in  reply : — 

The  result  of  the  indictment  cannot  in  any  way  affect  this  case. 
The  Lord  Chief  Justice,  throughout  his  summing  up,  carefully 

(1)  Law  Rep.  1  H.  L.  324.  (4)  4  K.  &  J.  343,  858. 

(2)  1  Mad<L  116.  (5)  1  H.  &  M.  322 ;  1 D.  J,  &  S.  678. 

(3)  1  P.  Wma  406.  (6)  3  De  G.  &  J.  304. 
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-distiDguishes  between  liability  in  a  civil  and  in  a  criminal  court :        M.  B. 
Beff.  V.  Oumey  (1).  1871 

It  is  not  necessary  in  all  cases  of  fraud  to  prove  the  scierdery  even       ]^^ 
at  law.     In  Taylor  v.  A8lU6n(2)y  Baron  Parke  expresses  his  assent     ^  ^* 

to  the  proposition  that  in  order  to  constitute  fraud  it  is  not  neces-       

sary  to  shew  that  the  Defendants  knew  the  tact  they  stated  ty  be 
untrue ;  that  it  is  enough  that  the  feu^t  is  untrue  if  they  com- 
municated it  for  a  deceitful  purpose.  In  order  to  support  an  action 
for  deceit,  **  it  is  only  necessary  to  shew  that  what  the  Defendant 
■asserted  was  false  within  his  own  knowledge,  or  asserted  recklessly, 
without  any  knowledge  on -the  subject"  (3).  That  was  laid  down 
in  Moore  v.  Burke  (4).  That  case  also  lays  down,  that  although  a 
prospectus  'be  not  the  influencing  motive  to  take  shares,  but  a 
material  one,  the  Plaintiff  is  entitled  to  recover.  The  same  thing 
was  laid  down  in  Clarke  v.  Diekson  (5),  and  in  BeyneH  y.  Sprye  (6). 


Nov.  6.    LoBD  RoMiLLT,  M.R. : — 

This  suit  is  instituted  by  Mr.  Peek,  praying,  in  substance,  that  the 
Defendants,  the  late  directors  of  the  limited  company  of  Overend, 
(rumey,  it  Co.,  and  also  that  the  executors  of  Mr.  Gibh,  a  deceased 
director,  put  of  his  estate,  may  be  made  jointly  and  severally 
liable  to  indemnify  and  make  good  to  the  Plaintiff  the  losses  he 
Las  sustained  by  reason  of  his  having  purchased  2000  shares  in 
this  company,  in  consequence,  as  he  alleges,  of  the  prospectus  put 
forth  by  the  directors,  which  intentionally  suppressed  facts  of  vital 
importance  which,  if  disclosed,  would  have  prevented  him  from 
making  any  such  purchase. 

The  case,  as  regards  the  surviying  directors  and  as  regards  the 
•estate  of  the  deceased  director,  is,  though  in  many  respects  the 
same,  so  far  distinguishable,  that  I  think  it  convenient  to  consider 
first  the  case  of  the  surviving  directors,  and  afterwards  examine 
how  for  these  considerations  affect  the  estate  of  the  deceased 
director. 

(1)  fin.  Bep.  pp.  215»  250,  251, 266.         (3)  1  Sm.  L.  G.  6th  Ed.  p.  168. 

(2)  11  M.  &  W.  401;   12  L.  J.  (4)  4  F.  &  F.  258. 
(Ex.)  363.                                                   (5)  6  C.  B.  (N.S.)  468. 

(6)  1  D.  M.  &  G.  660. 
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M.  R.  The  case  made  by  the  Plaintiff  against  the  directors  is  the 

1S71  publication  of  a  prospectus  knowingly  and  wilfully  incorrect  and 

^^  deceptive ;  that  this  incorrectness  and  deception  were  not  produced 

^'  by  any  untrue  statement,  but  by  the  suppression  of  a  material  and 

\xubNbx* 

important  fact.    I  have  therefore  to  consider  whether  any  fact 

was  concealed,  whether  it  was  material,  and  whether  it  was  known 
to  the  directors  who  issued  the  prospectus. 

In  order  to  explain  and  fully  understand  the  fact  said  to  be 
concealed,  it  is  necessary  to  recur  shortly  to  the  formation  of  this 
company,  and  the  circumstances  and  motives  which  led  to  it 

The  firm  of  Overend,  Gurnet/,  &  Co.  was,  in  the  year  1856,  and 
had  been  long  previously  to  that  period,  widely  known  as  a  great 
bill-broking  and  money-lending  firm,  of  great  wealth  and  influence, 
and  enjoying  the  highest  reputation  in  the  Oiiy  of  London.  Id 
1856  Samuel  Gumey  the  elder,  to  whose  skill  and  judgment  the 
position  and  celebrity  of  the  firm  were  principally  due,  died.  In  1857 
some  reverses  occurred,  and  David  Barclay  Chapman,  one  of  the 
then  partners  of  the  concern,  retired  from  the  firm.  At  this  time 
the  business  and  the  partners  stood  in  this  position : — ^The  London 
bill-broking  house  was,  and  always  had  been,  intimately  connected 
with  the  Norwich  banking  firm  of  the  same  nama  The  London 
firm  consisted  of  four  partners ;  it  took  three-fourths  of  the  profits 
made  by  the  London  firm,  and  it  paid  one-fourth  of  them  to  the 
Norwich  Bank.  The  London  firm  took  no  part  of  the  profits  of 
the  Norwich  Bank.  Two  persons,  and  two  only — Samuel  Ourney 
the  younger,  and  Henry  Edmund  Ourney — were  partners  in  both 
firms.  The  remaining  partners  in  the  London  firm  were  David 
Ward  Chapman  and  Bohert  Birkleck.  The  Norwich  firm  consisted 
of  seven  partners,  namely,  Daniel  Chimey,  John  Henry  Ourney, 
Francis  Hay  Ourney,  Henry  Birkbeck  and  William  Birhbeck,  added 
to  the  two  members  of  the  London  firm  already  mentioned. 

Subsequently  to  this  period,  namely,  the  year  1856,  the  affairs 
of  the  London  firm  appear  to  have  been  carried  on  in  a  very  dif- 
ferent manner  from  what  they  had  been  during  the  time  of  Samuet 
Gumey  the  elder.  Money  was  advanced  on  insufScient  security, 
and  to  assist  in  hazardous  speculations.  In  1861,  John  Henry 
Gumey,  who  was  one  of  the  partners  in  the  Norwich  firm,  and  not 
otherwise  than  as  such  interested  in  the  London  firm,  came  to- 
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London  and  attended  especially  to  the  business  of  the  London  firm,  M.  B. 
which  seems  to  have  been  carried  on  almost  exclusively  under  his  I87i 
direction.  The  business^  however,  did  not  improve;  the  losses  p^ 
continued,  the  imprudent  speculations  did  not  cease ;  and  the  con- 
sequence of  all  this  was,  that  in  the  early  part  of  the  year  1865  it 
became  obvious  to  the  partners  that  they  could  not  go  on  as  they 
had  done,  and  that  some  very  considerable  change  must  occur,  or 
that  both  the  firms  would  be  compelled  to  be  wound  up.  Accord- 
ingly, in  the  month  of  April  or  May,  1865,  Mr.  John  Henry  Chimejft 
Mr.  H.  E.  Ourney,  and  Mr.  Janea,  the  solicitor  of  the  firm,  met 
together,  and  proposed  the  formation  of  a  company,  and  the  conse- 
quent accession  of  new  funds,  for  the  purpose  of  reinstating  the 
^rms. 

At  this  time  it  is,  in  my  opinion,  judging  from  the  evidence 
before  me,  clear,  that  if  the  firm  had  attempted  to  go  on  without 
assistance  they  must  have  speedily  stopped,  and  that  if  they  had 
stopped  they  would  have  paid  but  a  very  small  dividend.  I  say 
this,  judging  from  the  experience  (which  is  large)  which  the  Court 
has  in  such  matters,  and  still  more  so  &om  the  evidence  of  the 
results  appearing  in  this  cause. 

In  giving  the  account  of  the  state  of  this  concern  which  I  do 
here,  I  shall  not  refer  in  detail  to  those  parts  of  the  evidence  which 
appeal:  to  me  to  establish  the  facts  on  which!  rely,  but  I  shall 
merely  state  the  results  which  appear  to  me  to  flow  necessarily 
from  the  evidence  laid  before  me.  The  Norvneh  firm,  it  is  true, 
was  not  implicated  in  the  speculations  assisted  and  fostered  by  the 
London  firm ;  but  the  two  firms  were  intimately  connected  together, 
both  because  the  Nonvich  Bank  was  a  sharer  in  the  profits  of  the 
liOndon  firm,  and  because  two  of  its  partners  were  partners  in  both 
firms;  and  I  think  it  clear  that  no  stoppage  of  the  London  house 
could  have  failed  to  bring  with  it  the  downfiedl  of  the  Norwich 
house.  The  state  of  the  concern,  as  it  appears  in  this  cause,  was 
most  alarming.  As  I  judge  from  the  evidence,  the  result  was  that 
the  liabilities  of  the  London  firm,  totally  independent  of  its  ordi- 
nary and  regular  business,  which  it  has  been  pleased  in  this  case 
to  call  its  legitimate  business,  were  in  round  numbers  four  millions 
sterling.  Its  assets  to  meet  these  liabilities  were  one  million. 
The  balance  of  loss  would  be  three  millions — the  ex^t  figures,  I 
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M.  B.       think,  were  £3,117,000 — and  the  estimated  produce  of  the  whole  of 

1871        the  assets  was  £1,080,000.    The  firm  might  be  called  upon  at  any 

Peek       ^^^^  ^  meet  the  liabilities;   the  assets  could  not  be  realized 

Oume         without  the  lapse  of  much  time  and  the  bestowal  of  much  care, 

and  the  only  fund  to  meet  the  excess  was  to  be  found  in  the 

private  resources  of  the  partners.  Nevertheless,  the  members  of 
the  firm  did  not  consider,  as  they  now  say  and  contend,  that  this 
was  a  state  of  insolvency.  They  endeavour  to  make  out  their  case 
in  this  manner :  of  course  the  private  fortunes  of  the  partners  were 
assets  to  pay  the  debts  of  the  firm,  and  these  might  fairly  be 
estimated  at  £1,257,000.  The  amount  to  be  obtained  from  the 
Norwich  firm  was  set  down  at  £767,000 ;  and  the  goodwill  of  the 
Norwich  firm  was  put  at  £300,000,  making  together  £1,067,000; 
and  with  the  private  estates  of  the  partners  this  would  amount  to 
£2,320,000,  in  addition  to  which  they  added  the  goodwill  of  the 
London  firm  at  half  a  million.  But  even  with  every  mode  of 
putting  down  the  assets  in  the  most  favourable  manner  to  them, 
I  cannot  make  out  that  a  smaller  deficit  than  £500,000  would 
have  occurred  if  everything  could  have  been  realized  at  once  and 
as  favourably  as  they  expected :  for  it  must  be  borne  in  mind 
that  in  the  case  of  a  stoppage  the  goodwill  of  a  firm  vanishes,  and 
also  that  the  compulsory  realization  of  assets,  as  we  learn  by  daUy 
experience,  takes  a  heavy  percentage  away  from  their  value. 

In  this  state  of  things  I  have  carefully  considered  the  matter, 
and  I  have  canvassed  the  evidence  and  the  figures  which  are  not 
in  dispute  in  every  way  I  can ;  and  regarding  it  most  favourably  for 
the  partners,  I  think  it  clear  that  in  April  and  May,  1865,  the  old 
firm  was  hopelessly  insolvent,  and  that  this  circumstance  was 
known  to  all  the  members  of  both  firms.  I  also  am  of  opinion  that 
the  project  of  forming  a  joint-stock  company  to  carry  on  the  bnst- 
ness  of  the  London  firm  was  for  the  purpose  of  maintaining,  or 
what  is  vulgarly  called  ^  bolstering  up,"  that  firm.  Thereupon, 
with  this  view,  they  applied  to  and  obtained  the  consent  of  four 
gentlemen  of  great  means  and  high  reputation  in  the  city  o{  London 
to  concur  with  them  in  forming  the  joint-stock  company  of  Overend, 
Chtmey^  dt  Co.  These  gentlemen  were  the  Defendants  Henry  Ford 
Barclay f  Barry  George  Gordon^  William  Bennie^  and  a  gentleman, 
who  has  di^  pending  this  suit^  named  Thomas  Augustue  Qtbb,  and 
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whose  executors  are  now  defendants  to  this  bill.  Better  associates  M.  B. 
could  not  possibly  have  been  obtained.  They  were  all  gentlemen  iSTi 
of  great  commercial  experience  and  high  reputation  in  the  city  of 
London  for  practical,  businesslike  habits,  and  were  also  all  wealthy 
men.  To  these  gentlemen  the  partners  in  Overendy  Oumey,  &  Co. 
frankly  and  openly  explained  their  condition,  the  state  of  their 
firm,  and  laid  open  to  them  all  their  accounts;  and,  with  this 
knowledge  before  them,  they  all  consented  to  join  in  forming  the 
new  company  of  Overend,  Oamey,  dk  Co.  They  were  well  aware, 
as  they  must  have  been,  that  in  the  state  of  the  commercial  world 
at  that  time  the  shares  in  the  new  company  would  be  eagerly 
sought  for,  and  that  no  difiSculty  would  be  found  in  filling  the  list 
of  shareholders.  Accordingly,  on  the  12th  of  July,  1865,  they 
issued  a  prospectus  for  the  formation  of  a  limited  joint-stock  com- 
pany  for  the  purchase  of  the  business  of  the  old  firm  at  the  price 
of  £500,000,  of  which  one-half  was  to  be  paid  in  money  and  the 
other  half  in  shares,  on  which  £15  per  share  was  to  be  credited 
as  paid.up.  The  capital  of  the  company  was  to  consist  of  100,000 
shares  of  £50  each,  on  which  £15  per  share  was  intended  to  be 
called  up.  With  a  million  and  a  half  sterling  to  be  thus  obtained, 
they  did  not  doubt  the  power  of  the  company  to  tide  over  the  then 
existing  difiiculties  of  the  old  firm,  and  to  lay  the  foundation  of 
a  new  and  thriving  concern,  carrying  on  and  confining  its  business 
to  what  was  called  the  legitimate  business  of  the  old  house  of 
Overend,  Oumey,  &  Go.  Now,  in  doing  this,  I  am  convinced  that 
they  all  acted  honafide,  with  their  eyes  open.  It  was  done  to  pro- 
tect  and  preserve  that  most  valuable  asset,  the  reputation  and 
goodwill  of  the  old  business,  the  value  of  which  they  estimated, 
and  perhaps  justly,  at  £500,000,  but  which  goodwiQ  would  become 
zero  if  the  old  firm  were  stopped. 

Nothing,  I  think,  shews  more  clearly  what  was  passing  in  the 
minds  of  all  the  directors  than  the  following  passage  in  the  answer 
oi Henry  Ford  Barclay:  **  From  my  connection  with  the  families 
of  the  Chntieys  and  Birkheck$,  I  knew  that  the  business  carried  on 
by  them  under  the  style  of  Overend^  Qwmey^  dt  Co.  had  for  many 
years  been  extremely  lucrative  and  profitable,  that  the  said  firm 
were  in  first-rate  credit,  and  that  the  Tarious-  members  of  the  said 
firm  were  possessed  of  groat  wealth ;  and  until  the  month  of  May, 
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M.  B.  1865, 1  had  no  reason  to  believe,  and  did  not  belieye,  that  the 
1871  business  carried  on  by  the  said  firm  had  been  otherwise  than  uni- 
^^  formly  profitable.  Some  time  towards  the  end  of  that  month,  my 
wife's  sister,  Elizabeth  de  Bunsen,  wlio  was  then  staying  at  my 
house,  spoke  to  me  concerning  the  affairs  of  the  said  firm.  She 
then  informed  me  that  it  was  considered  advisable,  owing  to  heavy 
losses  which  had  been  sustained  by  the  said  firm,  to  take  steps  for 
the  introduction  of  fresh  capital  into  the  said  business.  This  was 
the  first  intimation  to  me  that  the  said  firm  had  not  been  always 
most  prosperous  and  successful*  The  said  Elizabeth  de  Bunsery 
asked  me  to  see  her  brother,  the  Defendant  Henry  Edrmmd  Chtrnei/, 
and  to  endeavour  to  settle  with  him  some  plan  by  which  the 
private  funds  of  some  of  the  members  of  the  family  might  be  ap- 
plied in  the  purchase  of  the  business  or  the  reconstruction  of  the 
said  firm.  She  also  then  stated  to  me  that  she  believed  that 
several  members  of  the  family  not  then  actually  connected  with 
the  said  firm  would  be  ready  and  willing  to  join  in  any  suitable 
plan  which  might  be  devised,  and  to  contribute  funds  for  the  pur- 
pose of  carrying  such  plan  into  effect.  Accordingly,  I  shortly 
afterwards  had  an  interview  with  the  Defendant  Henry  Edmv/nd 
Qv/meyy  at  the  Fenehureh  Street  railway  station,  when  we  discussed 
the  matter  shortly,  and  I  perfectly  recollect  that  he  then  incident- 
ally stated  to  me  that  the  said  firm  could  pay  all  claims,  and  were 
in  isud  perfectly  solvent,  A  few  days  afterwards  I  had  another 
very  brief  interview  with  the  Defendant  Henry  Edmund  Oumey^  in 
Lombard  Street^  when  he  informed  me  that  there  was  an  amount  of 
£4,000,000  locked  up  in  securities,  which  were  not  immediately 
convertible,  and  he  also  stated  that  there  was  capital  of  about 
£1,000,000  standing  to  the  credit  of  the  partners.  I  gathered  from 
the  conversation  of  the  Defendant  Hewry  Edmund  Oumey  that  he 
considered  that  if  £500,000,  or  thereabouts,  of  additional  capital 
could  be  contributed  by  various  members  of  the  family  not  con- 
nected with  the  said  firm,  such  a  sum  would  be  sufficient  for  the 
requirements  of  the  said  firm,  and  that  the  business  and  profits  of 
the  said  firm  were  large  enough  to  employ  such  additional  capital 
most  profitably.  I  thought  that  I  and  some  others  connected  with 
the  Oumeya  could  contribute  from  £400,000  to  £500,000 ;  but, 
having  regard  to  the  magnitude  of  the  business,  and  especially  to 
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the  amoant  of  the  deposits,  which  I  was  informed  then  amounted  M.  R. 
to  no  leas  than  £14,000,000, 1  did  not  agree  with  the  view  ex-  i87l 
pressed  by  the  Defendant  Henry  Edmund  Oumey  that  such  a  sum  p^Ec 
would  prove  sufficient  At  the  Defendant  Henry  Edmund  Gurney's 
request,  on  leaving  him,  I  called  on  and  had  an  interview  with 
the  Defendant  William  Bennie,  and  very  shortly  discussed  the  same 
matter  with  him.  To  the  best  of  my  recollection  he  agreed  with 
me,  that  from  the  enormous  business  in  which  the  said  firm  were 
engaged,  and  the  immense  sums  with  which  they  were  in  the 
habit  of  dealing,  the  whole  matter  was  too  large  to  be  undertaken 
by  any  private  means  which  we  could  command." 

I  select  this  passage,  not  that  it  is  evidence  against  the  other 
Defendants,  but  because  it  appears  to  me  to  express  very  clearly 
what  the  rest  of  the  evidence  establishes  to  have  been  present  in 
the  minds  of  all  the  Defendants,  namely,  that  the  leading  object 
of  the  formation  of  the  new  company  was  to  prop  up  the  old  firm, 
and,  to  use  the  words  I  have  read,  that  the  matter  (that  is,  the 
support  of  the  existing  concern)  was  too  large  to  be  undertaken  by 
any  private  means  which  they  (that  is,  the  partners),  or  their 
fBtmUies,  could  command.  It  was  to  supply  this  deficiency,  which 
the  partners  and  their  families  could  not  command  money  enough 
to  meet,  and  in  the  expectation  that  the  million  to  be  obtained 
from  the  new  joint-stock  company  would  be  sufficient  to  restore  and 
retrieve  the  firm,  that  the  scheme  was  entertained  and  the  com- 
pany established.  This  fact,  the  real  object  of  the  formation  of 
the  company,  was  wholly  concealed  from  the  public ;  but  the  fact 
was  perfectly  well  known  to  all  the  persons  who  joined  to  form  the 
company,  and  this  is  admitted  by  them  all. 

Then  comes  this  question :  was  it  honestly  concealed  from  the 
public  ?  By  the  word  "  honestly  "  I  mean  this :  were  the  directors, 
in  forming  this  company,  aware  that  it  was  essential  for  the  ac- 
complishment of  their  object,  that  is,  the  formation  of  this  joint-stock 
company,  that  the  state  of  the  old  firm  should  not  be  divulged  ? 
In  other  words,  was  it  essential  that  the  fact,  to  put  it  no  higher 
than  Mr.  Henry  Ford  Barclay  puts  it^  that  \t  the  firm  had  been 
then  wound  up  it  would  have  required  all  the  private  estates  of 
the  partners  to  enable  them  to  meet  their  liabilities — was  it 
essential  that  this  circumstance  should  not  be  divulged,  and  did 
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M.  B.  they  conceal  it  accordingly  ?  It  is  necessary^  therefore,  in  the  first 
1871  place,  in  order  to  arrive  at  a  correct  answer  to  this  question,  to 
P^  examine  minutely  in  what  respect  this  fact  was  material ;  and  I 
think  that  the  word  '*  material "  here  means,  whether  the  publication 
of  this  fact  would  have  prevented  the  formation  of  the  company. 
Then  it  must  be  aseertaiued  whether  the  directors  were  cognisant 
that  this  would  have  been  the  result  of  publishing  this  fact.  As 
to  the  first,  I  am  of  opinion  that  the  fact  was  most  material ;  and 
the  eyidenee  in  this  case,  in  my  opinion,  proves  it,  if  there  could, 
indeed,  have  been  any  doubt  upon  the  matter,  or  the  necessity  of 
any  evidence  to  prove  it.  What  first  began  to  shake  the  stability 
of  the  concern  ?  The  evidence  shows  that  it  was  a  report,  too  well 
founded,  that  the  partners  were  selling  their  private  estates  in 
order  to  meet  the  liabilities  of  the  old  firm.  But  even  this  is  not 
required.  It  is  only  necessary  to  open  our  eyes  and  examine  what 
occurs  daily  among  the  merchants  and  men  of  business  in  the  city 
of  London  to  see  that  the  slightest  inkb'ng  of  ^a  doubt  as  to  the 
stability  of  the  old  firm  would  instantly  have  occasioned  a  most 
searching  investigation  by  the  most  able  and  competent  persons  into, 
and  a  complete  disclosure  of  the  state  of  the  old  firm.  I  do  not 
entertain,  the  slightest  doubt  that  if  it  had  become  generally  known, 
when  the  prospectus  was  issued,  that  the  liabilities  of  the  old  firm 
exceeded  £3,000,000,  and  that  to  meet  this  amount  of  liabilities 
the  firm  had  no  assets  that  were  not  already  engaged  to  meet  the 
current  liabilities — ^that  they  had  in  fact  nothing  with  which  to 
meet  it  but  the  private  fortunes  of  the  old  partners  and  the  goodwill 
of  the  business — if  this  had  been  known,  I  say,  I  do  not  doubt  that 
few,  if  any,  shares  would  have  been  taken  in  the  new  company ;  and 
in  so  stating  the  case  I  am,  in  my  opinion,  considerably  under- 
stating the  position  in  which  the  business  stood,  and  I  am  wholly 
omitting  a  most  material  element  in  all  such  cases,  namely,  the  im- 
possibility of  rapidly  realizing  securities,  and  the  equal  impossibility 
of  preventing  creditors  from  rapidly  enforcing  their  claims.  What 
I  have  now  stated  is,  in  my  opinion,  shewn  by  the  whole  course  of 
those  events  which  have  accompanied  the  formation  of  this  disas- 
trous company.  The  facts  of  this  case  prove  how  material  the  forma- 
tion of  the  company  was  for  the  maintenance  of  the  old  firm ;  for 
not  only  could  not  the  old  firm  have  gone  on  without  assistance. 
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but  even  the  million  subscribed  by  the  public  was  not  sufficient  to       M.  B. 
enable  them  to  do  so,  though  confined  to  the  legitimate  business,        I87i 
as  it  is  called.    The  concern  was  dragged  down  by  the  dead  weight 
of  the  liabilities  of  the  old  firm,  for  which  the  new  company  was 
not  liable.    I  am  of  opinion,  therefore,  that  this  fact,  namely,  the 
state  of  the  old  firm,  was  a  most  material  fact 

The  second  question  is  this :  Did  the  directors  know  this  ?  I  do 
not  entertain  the  slightest  doubt  that  they  all  perfectly  well  knew 
ity  and  knew  well,  that  if  the  company  was  to  be  formed  at  all 
this  fact  must  not  be  told.  It  is  to  be  remembered  that  these 
were  all  gentlemen  well  versed  in  commercial  concerns,  and  per- 
fectly cognisant  of  all  the  phases  which  they  take,  and  upon  what 
slight  matters  the  credit  of  a  business  may  depend,  and  how 
slight  a  matter  will  shake  it  and  test  its  stability  to  the  utmost. 
I  believe  that  they  would  not  have  hesitated  in  expressing  an 
affirmative  opinion  as  to  the  materiality  of  the  knowledge  of  this 
fact  in  any  similar  case  in  which  they  were  not  personally  con- 
cerned. But  then  arises  the  observation  so  strongly  put  forward 
on  their  behalf — If  they  thought  so,  why  did  they  embark  in 
the  concern  ?  Why  did  they  advance  large  sums  of  money  in  a 
concern  which,  as  the  event  shews,  was  sure  to  come  to  ruin,  and 
to  involve  them  in  a  great  pecuniary  loss ;  and  why  did  they  stick 
to  the  concern  to  the  last  ?  The  answer  is,  that  they  were  em- 
barking personally  in  a  great  speculation  which  they  believed 
would  turn  out  well,  and  which,  if  it  did,  would  produce  a  large 
amount  of  profit  to  them  ;  that  it  was  a  question  of  probabilities, 
and  that  they  had  calculated  the  chances  with  great  care,  and  had 
convinced  themselves  that  they  should  win.  But,  as  in  many  other 
cases  of  similar  speculation,  they  miscalculated  the  chances ;  they 
did  not  take  into  account  the  events  which  might  and  which  did 
arise.  They  did  not  foresee,  they  did  not  allow  for,  the  crisis  and 
general  panic  which  were  about  to  arise.  They  knew,  as  Mr.  Benry 
Ford  Barclay  says  in  the  passage  which  I  have  read,  that  the  firm 
could  not  go  on  with  the  means  of  the  existing  partners ;  but  they 
honestly,  that  is  they  truly  and  firmly  believed,  that  with  one 
million,  or  one  million  and  a  half,  to  be  levied  from  the  public, 
they  would  be  able  wholly  to  reinstate  the  affairs  of  the  concern, 
and  that^  when  once  the  difficulty  was  tided  over,  the  great  and 
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H.  B.       lucrative  business,  what  is  called  the  legitimate  business,  of  Overend, 

1871        Churney,  &  Go.,  would  produce  great  profits  to  all  the  members  of 

Peek        t^®  company. 
GrBNET         ^^^  *^®^  comes  this  question :  Were  they  justified  in  inducing 

—  the  public  to  join  with  them  in  a  speculation  which  they  honestly 
believed  would  turn  out  successful,  without  giving  the  public  all 
the  information  they  themselves  possessed  about  the  matter  ?  This 
raises  the  great  and  important  question,  which  arises  in  a  Court  of 
Equity,  but  which  did  not,  and  could  not,  arise  in  a  Criminal  Court, 
namely :  Does  this  honest  sincere  belief  in  the  probable  success  of 
a'  company  exonerate  the  directors  who  form  it  from  the  conse- 
quences of  the  concealment  of  an  important  fact  on  which  it  is 
highly  probable  that  the  success  of  the  scheme  may  depend  ?  Does 
it  justify  such  directors  in  retaining  in  their  own  breasts  all  know- 
ledge of  this  fact?  It  does  exonerate  them  from  any  liability  in  a 
Criminal  Court ;  does  it  do  so  in  a  Court  of  Equity  ?  I  think  not. 
Does  the  innocent  concealment  of  a  most  material  fact  by  a  man 
who  by  so  doing  has  induced  another  to  embark  in  a  concern  which 
is  equally  injurious  to  both,  and  which  the  other  man  would  not 
have  embarked  in  if  he  had  known  the  whole  truth,  exonerate  the 
man  who  has  concealed  it  ?  It  is  proper,  however,  that  I  should 
guard  against  a  misconstruction,  or  rather  misconception,  of  my 
meaning  in  using  the  word  "  innocent."  I  mean  merely  that  the 
concealment,  however  culpable,  does  not  amount  to  a  crime.  There 
is,  as  I  shall  presently  have  occasion  to  observe,  every  species  of 
gradation  of  culpability  in  these  matters.  In  the  case  of  a  con- 
cealment of  a  most  material  fact,  does  the  belief  of  the  concealer 
that  such  concealment  will  be  beneficial  to  himself  and  to  the 
man  whom  he  induced  thereby  to  join  with  him  in  the  speculation, 
exonerate  him  from  the  consequences  ?     I  think  not. 

It  is  to  be  observed  also,  in  my  judgment,  that  the  fact  concealed 
was  of  such  moment  that  upon  its  being  known  or  not  depended 
the  whole  scheme ;  that  the  formation  of  the  company  was  impos- 
sible if  it  had  been  known.  It  appears  to  me,  nor  do  I  entertain 
any  doubt  on  the  matter,  that  when  the  directors  met  together 
they  assumed,  as  a  matter  of  course,  that  the  then  state  of  the 
firm  was  not  to  be  divulged ;  not  that  any  one  proposed  its  conceal- 
ment, and  that  another  assented  to  any  such  proposition^  but  that  it 
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was  treated  by  common  consent  as  a  matter  of  course.    If  it  had       M.  B. 
been  suggested  it  would  have  been  stopped  at  once,  as,  if  done,  fatal        iS7l 
to  the  whole  scheme.    They  considered  that  the  public  must  judge       i>^„ 
for  themselves  in  these  matters,  and  that,  if  not  required,  it  was     q^^^I^y 
not  for  them  to  volunteer  information.    They  might  have  said,  the       — 
formation  of  such  companies  is  common  but  such  investigation  is 
rarely  required,  and  here  certainly  it  was  never  even  asked  for.  It 
is  very  possible  that  in  ordinary  cases  this  may  be  true ;  but  in  a 
yast  concern,  known  to  be  carrying  on  a  large  and  lucrative  busi- 
ness, and  where  the  partners  were  all  men  of  large  property,  the 
insolvency  of  such  a  firm,  coupled '  with  the   doubt  whether, 
even  with  the  assistance  of  the  whole  of  the  private  fortunes  of 
all  the  partners,  the  liabilities  could  be  met,  and  the  certainty 
that  they  could  not  if  rapidly  enforced — in  such  a  case  the  in- 
solvency of  the  firm  about  to  be  converted  into  a  joint  stock 
company  ceased  to  be  an  ordinary  circumstance. 

I  am  of  opinion,  therefore,  that,  even  if,  so  £Etr  as  the  extent  of  the 
business  of  the  old  firm  was  concerned,  such  an  excuse  or  defence 
could  be  correct,  and  conceding  that,  if  there  had  been  no  excep- 
tional matters  in  the  case  of  the  liabilities  and  the  assets  belonging 
to  it,  the  concealment  of  the  state  of  the  concern  would  not  have 
been  material— even  if  this  bo  conceded,  which  concession  I  should 
not  be  disposed  to  make  without  qualification — ^stiU,  in  a  case 
where  the  liabilities  exceeded  the  assets  and  the  securities  by  thiee 
millions,  and  this  deficiency  could  be  met  only  by  the  private  estates 
of  the  partners  and  the  value  of  the  goodwill,  that  is,  the  reputation 
of  the  old  firm,  then  the  fact  becomes  of  far  greater  importance, 
and  assumes  a  &r  graver  aspect.  When  the  unexpected  calamity 
happens,  a  director  cannot  be  allowed  to  say,  ''I  knew  the  £Etct 
well,  but  I  did  not  consider  it  of  any  moment."  The  Court  must 
judge  for  itself  whether  it  was  of  moment  or  not,  and  will  impute 
to  each  director  that  knowledge  which,  if  he  did  not  possess,  he 
ought  to  have  possessed,  and  will  visit  him  with  the  consequences 
naturally  flowing  from  it  This,  in  my  opinion,  is  a  familiar 
doctrine  of  equity.  It  would  be  easy  to  illustrate  it  by  many 
instancefif,  but  I  will  only  take  one.  Suppose  the  assignee  for 
value  of  a  patent  were  to  found  a  joint  stock  company  for  the 
purpose  of  working  the  invention,  which  was  one  of  great  value, 
Vo:.  XIII.  L  2 
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M.  B.  and  that  he  was  aware  that  the  original  inventor  and  patentee 
1871  contested  the  validity  of  the  sale  to  the  person  from  whom  the 
P£EK  assignee  and  foander  had  bought  it,  or  that  some  stranger  was 
contesting  the  validity  of  the  patent  itself ;  but  that  having  exa- 
mined into  the  matter,  the  founder  of  the  company  had  convinced 
himself  that  the  sale  was  a  good  one,  and  that  neither  the  original 
patentee  nor  the  stranger  would  be  able  to  disturb  the  sale  or  tiie 
patent:  in  such  a  case,  would  the  founder  of  the  company  be 
justified  in  concealing  this  fact  from  the  persons  applying  for 
shares,  and  could  he  afterwards  keep  the  allottees  to  their  bargain 
when  it  appeared  that  the  patentee  was  instituting  proceedings 
to  set  the  whole  aside ;  and  could  he  be  allowed  to  say,  "  I  looked 
into  the  matter  carefully,  and  satisfied  myself  that  the  original 
patentee  or  the  stranger  about  to  contest  the  validity  must  fail^  ? 
Still  less  could  he  do  so  after  the  original  patentee  or  after  the 
stranger  had  succeeded,  and  the  subject-matter  of  the  patent  had 
become  of  no  value ;  nor  would  it  be  any  excuse  in  a  Court  of 
Equity  that  the  person  so  founding  tlie  company  honestly  believed 
what  he  said,  and  had  embarked  all  his  own  property  in  the 
speculation. 

Here  I  cannot  but  make  one  observation  on  what  appears  to 
me  the  extremely  ill-advised  prosecution  of  the  directors  for  a 
criminal  offence — an  offence  of  which  I  venture  to  think  no  rational 
man  could  ever  have  found  that  they  were  guilty.  No  doubt  they 
did  not  intentionally  try  to  induce  persons  to  put  money  into  a  con- 
cern which  they  knew  or  believed  would  fail.  They  firmly  believed 
that  it  would  all  turn  out  well  for  themselves  and  for  the  others ; 
but  this  is  no  excuse  in  equity,  which  requires,  to  sustain  such 
transactions,  not  that  there  should  be  merely  an  absence  of  any 
intention  or  even  of  any  motive  to  deceive,  but  that  the  truth 
should  be  told,  and  that  not  partially,  but  that  the  whole  truth 
should  be  told.  And  the  man  who  induces  another  to  enter 
into  a  contract  without  telling  him  the  whole  truth  relative  to  the 
subject-matter  of  the  contract,  cannot  afterwards  compel  that  per- 
son to  perform  the  contract  entered  into  in  such  ignorance,  or 
escape  from  the  necessity  of  making  good  to  him  the  injury  he  has 
inflicted  upon  him.  Accordingly  I  am  of  opinion  that  the  trial  at 
OuildhaU  before  the  Lord  Chief  Justice,  admirable  as  his  summing- 
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(ip  was,  and  in  every  way  correct  as  the  verdict  of  the  jury  was,  has  M.  B. 
nothing  whatever  to  do  with  this  case,  and  that  if  it  were  allowed  1871 
in  any  respect  to  influence  my  judgment  in  this  case,  it  would,  in  my  peek 
opinion,  be  tending  to  sap  the  foundations  of  the  highest  principles     gu^;,ey 

on  which  the  doctrine  of  equity  depends,  the  doctrine  of  which        

may  be  expressed  in  the  words  under  the  sanction  of  which  wit- 
nesses give  evidence,  and  which  requires  the  truth,  the  whole  truth, 
and  nothing  but  the  truth  to  be  told. 

A  more  dangerous  doctrine  could  scarcely  be  laid  down  than 
that,  unless  a  fraud  is  of  so  deep  a  dye  of  moral  turpittlde  that  it 
amounts  to  a  crime  and  is  punishable  in  a  Court  of  criminal  juris- 
diction, the  Court  of  Equity  has  no  power  to  entertain  the  con- 
sideration of  it,  or  to  compel  the  author  of  it  to  rectify  the  calamities 
he  has  thereby  produced.  The  distinction  between  the  case  of 
equitable  and  criminal  jurisdiction  in  matters  of  fraud  is  laid  down 
in  many  cases,  but  I  think  it  is  well  put  in  Bumes  v.  Pennell(l).  It 
is  the  8uppres8io  vert  or  the  suggedio  falsi  which  is  the  foundation 
of  the  right  to  relief  in  equity,  and  this  exists  whether  it  were 
fraudulently  or  mistakenly  done.  It  is  the  superadded  guilty  in- 
tention which  gives  the  criminal  jurisdiction,  but  which  does  not 
take  away  the  equitable  jurisdiction.  A  nlan  may  not  have  in- 
tended to  deceive,  and  may  have  believed  that  he  did  not,  when  he 
-was  really  suppressing  the  truth  or  suggesting  what  was  false.  If 
so,  he  is  not  liable  to  an  indictment  in  a  criminal  Court,  but  he  is 
-equally  responsible  in  equity  as  if  he  had,  while  committing  these 
actSy  done  so  with  a  view  to  injure  others  or  to  benefit  himself. 

Burrowes  v.  Lock  (2)  and  many  other  cases  establish  that  dis- 
tinction. No  doubt  the  trustees  in  that  case  could  not  have  been 
made  guilty  in  a  criminal  Court,  and  had  it  not  been  for  the  ill- 
considered  prosecution  in  this  case  I  should  not  liave  expected  to 
have  heard  this  doctrine  questioned. 

In  stating  the  proposition,  I  have  said  that  the  absence  of  any  in- 
tention and  of  any  motive  to  deceive  would  not,  in  equity,  support 
a  contract  founded  on  the  suppression  of  a  material  fact,  or  relieve 
the  concealer  from  the  consequences  of  so  doing ;  but  I  am  by  no 
means  of  opinion  that  the  present  case  can  be  put  so  high  in  favour 
of  the  Defendants.    The  real  state  of  the  case  I  believe  to  be 

(1)  2  H.  L.  C.  497.  (2)  10  Yes.  470. 

i  2  2 
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M.  B.  this :  they  wished  to  form  this  company ;  they  believed  sincerely 
1871  and  honestly,  after  investigation,  that  it  would  turn  out  profitably 
]^^  for  themselves  and  the  other  shareholders,  and,  come  what  might, 
they  intended  to  stick  by  the  company ;  but  they  knew  that  any 
disclosure  of  the  circumstances  of  the  old  firm  would  render  it  im- 
possible to  form  the  company,  and  accordingly  it  was  a  sine  qua 
non  that  these  should  not  be  divulged.  I  do  not  think  that  any- 
thing turns  on  the  fact  of  two  deeds  instead  of  one ;  the  material 
consideration  is,  that  it  was  necessary  that  nothing  should  lead  any 
one  to  ascertain  and  publish  the  condition  of  the  old  firm,  which,  if 
done,  would  have  rendered  the  whole  scheme  impracticable ;  and 
this  was,  in  my  opinion,  not  only  true,  but  it  was  the  truth  well 
known  to  every  one  of  them,  and  the  concealment  runs  through 
the  whole  transaction.  It  is  true  that  Mr.  JT.  F.  Barclay  says  in 
his  answer  that  he  expected  **  that  the  company  to  be  formed  for 
this  purpose  would  be  honestly  and  rightly  "  brought  before  the 
public  by  the  promoters,  of  whom  he  says  he  was  not  one.  On 
considering  his  answer,  however,  I  am  not  of  that  opinion.  But 
it  is  not  material ;  for  most  certainly  he  was  one  of  the  first  direc- 
tors, and  most  constant  in  his  attendance,  and  it  was  his  duty  to 
see  that  this  honest  disclosure  had  been  made,  which,  in  my 
opinion,  it  had  not  I  have  no  doubt  they  all  thought  alike  in  the 
matter,  but  this  expectation  and  intention  so  spoken  of  by  hiiu 
did  not  include  the  communication  of  the  state  of  afiairs  of  the 
old  firm.  If  such  a  communication  had  been  made  there  would 
have  been  an  immediate  stoppage  of  both  the  old  firms,  and  a 
meeting  of  the  creditors  of  both  would  have  been  called ;  but  the 
panacea  adopted  in  ignorance  of  the  truth,  that  a  new  joint  stock 
company  should  be  established,  would  not,  as  I  believe,  have  been 
possible.  In  truth  the  case  stands  shortly  thus :  to  disclose  the 
state  of  the  firm  was  bankruptcy  to  the  partners;  to  conceal  it  was 
the  establishment  of  a  new,  and  probably  a  thriving,  joint  stock 
company.  I  find  myself  unable  to  make  any  distinction  in  this 
matter  between  Mr.  Henry  Ford  Barclay  and  the  rest  of  the 
directors.  It  is  clear  that  they  all  acted  together ;  that  they  all 
approved  of  the  prospectus,  if  not  before  it  was  issued,  imme- 
diately after  it  was  issued ;  and  Mr.  Henry  Ford  Barday^  who 
had  been  previously  consulted  and  induced  to  join,  on  his  return, 
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found  no  &nlt  with  it,  nor  proposed  any  alteration  or  fresh  com*       M.  B. 
munication  to  be  made  to  the  public.  I87l 

The  prospectus  itself  is  a  model  for  such  a  purpose.  The  first  p^ 
sentence  I  belieye  to  be  strictly  true,  when  the  directors  said  thaty  ^  ** 
in  their  opinion,  it  would  insure  a  highly  remunerative  return  to  — * 
the  shareholders ;  but  the  shareholders  had  not  the  means  afforded 
to  them  of  forming  an  independent  judgment  on  that  subject 
The  second  paragraph  it  was  not  in  the  power  of  the  members  of 
the  old  firm  to  perform.  The  state  of  the  existing  liabilities  and 
assets  of  the  old  firm  made  it  impossible  for  their  guarantee  to  be 
worth  anything,  and  this  by  reason  of  the  insolvent  state  of  that 
firm ;  bnt  no  allusion  is  made  to  the  amount  of  the  claims  against 
the  old  firm,  all  of  which  would  have,  as  I  now  understand  it,  to  be 
made  at  the  ofiice  of  the  new  company,  and  to  be  there  paid  out 
of  the  general  assets  of  both  the  old  firm  and  the  new  company, 
subject  to  the  subsequent  apportionment  of  them  between  the 
members  of  the  old  firm  and  the  shareholders  of  the  new  company. 
It  is  not  as  if  the  creditors  of  the  old  firm,  or  any  selected  number 
of  them  whose  liabilities  were  not  taken  up  by  the  new  company, 
would  hare  had  to  present  their  claims  at  a  different  office,  and  to 
be  paid  in  a  different  place ;  but,  so  far  as  the  public  were  con* 
eemed,  ihej  seem  to  be  treated  as  all  alike,  without  any  distiac- 
tion.  Ac(M)rdingIy  I,  after  some  time,  became  aware  of  the  utter 
inutility  of  what  I  at  first  was  anxious  to  obtain,  namely,  a  correct 
list  of  all  the  liabilities  repudiated  by  the  new  company.  I  had  at 
one  time  imagined  that  a  creditor  of  the  old  firm,  whose  liability  had 
not  been  adopted  by  the  new  company,  would,  on  presenting  his 
bill  or  making  his  demand,  have  been  informed  that  he  must  go 
elsewhere  to  be  paid,  and  that  the  only  persons  liable  to  pay  him 
were  the  members  of  the  old  firm,  and  not  the  assets  of  the  new 
company  of  Overend,  Oumey,  &  Co.,  who  repudiated  the  tiansao* 
tion.  This,  of  course,  as  I  saw  clearly  upon  a  fuller  examination  of 
the  matter  asthe  case  proceeded,  was  impossible.  The  new  company 
were'obliged  to  pay  all  the  debts,  whether  of  the  old  firm  or  the  new 
company,  whether  adopted  by  them  or  not ;  and  had  they  not  done 
80^  an  immediate  bankruptcy  of  the  old  firm  and  an  overpowering  run 
on  the  new  company  would  forthwith  have  taken  place*  All  that 
the  new  company  of  Overend,  Qurney,  dt  Co,  could  do  was  to  require 
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M.  B.       the  members  of  the  old  firm  to  supply  them  with  money  to  meet 

1871        these  claims.    The  result  was  that  which  might  naturally  hare 

^^       been  expected ;  they  sold  their  .estates  to  supply  the  necessary 

^'  f undsy  and  even  by  so  doing  the  members  of  the  old  firm  were  not 

able  to  supply  the  new  company  with  money  sufficient  to  meet  the 

demands  made  upon  them,  and  repay  the  advances  made  by  the 
new  company  for  liquidating  these  claims.  In  themeantime  the  sale 
of  the  private  estates  and  the  realization  of  the  private  property  of 
the  old  partners  startled  and  alarmed  the  public,  the  shares  began  to 
fall,  the  claims  began  to  multiply,  and  the  assets  failed.  The  Bank 
of  England  was  applied  to  for  assistance,  and  very  wisely  refused 
to  make  any  advances ;  and  the  company  stopped  payment,  and  has 
had  to  be  wound  up  in  chancery. 

After  the  occurrence  of  these  events  it  seems  quite  simple  that 
all  this  should  have  happened ;  and  it  seems  quite  strange  that  it 
should  not  have  been  foreseen  by  the  gentlemen  who  joined  or 
who  established  the  concern  as  directors ;  but  in  truth  they  were  all 
carried  away  by  their  sanguine  expectations  of  the  profits  to  be  ulti- 
mately realized,  and  thereby  involved  themselves,  and  many  others 
who  were  ignorant  of  the  previous  state  of  the  concern,  in  great 
and  heavy  losses.  But  this  mistake  on  the  part  of  the  directors  does 
not,  in  my  opinion,  exonerate  them  from  the  consequences  of  their 
having  failed  to  divulge  the  important  fact  on  which  the  whole 
scheme  turned ;  and  the  result  is  that,  in  my  opinion,  if  in  this 
case  any  one  of  the  shareholders  in  Overend^  Oumey^  &  Co.  had, 
shortly  after  the  shares  had  been  allotted  to  him,  discovered,  either 
by  inspection  of  the  books  or  otherwise,  the  facts  appearing  in 
the  papers  before  me,  and  had  stated  them  in  a  bill,  and  had 
required  his  shares  to  be  cancelled  and  his  money  to  be  re- 
turned, this  Court  would  not  have  hesitated  to  give  him  the  relief 
he  asked  for,  or,  if  that  was  impossible,  would  have  made  the 
directors  personally  liable  to  make  good  to  him  the  losses  he  had 
sustained. 

There  is,  however,  one  view  of  this  case,  that  was  presented  to 
me  by  Mr.  BoaAtirffhf  to  which,  though  it  does  not,  in  my  opinion, 
alter  the  view  I  have  taken  of  the  case,  it  is  necessary  to  refer. 
It  is  suggested  that  the  public  were  not  asked  to  become  share- 
holders in  a  company  formed  to  carry  on  the  business  of  Overend^ 
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Qumeyt  &  Co,,  which  had  been  bought  by  the  (lirectori>|  but  that       M.  B« 
they  were  invited  to  confide  to  the  directors  to  make  that  pur-       I87i 
chase,  and  to  complete  the  whole  arrangement  for  that  purpose,       p^^ 
and  that  the  whole  management  of  it  was  confided  to  them,  and     ^  ^* 
that  the  shareholders  cannot  now  complain,  the  more  so  as  the        *^ 
directors,  having  been  themselves  deceived,  cannot  be  supposed  to 
have  intended  to  deceive  the  public    But  in  truth,  if  this  were  so, 
it  would  leave  the  matter  exactly  in  the  same  position,  because  it 
was  equally  the  duty  of  the  directors  to  inform  the  persons  whom 
they  asked  to  authorize  them  to  buy  the  business  at  half  a  million 
what  they  had  ascertained  to  be  the  state  of  the  concern  before 
they  reposed  that  trust  in  them.    But  in  truth  this  company  does 
not  in  the  least  differ  from  the  multitude  of  other  companies 
which  have  been  founded  on  the  purchase  of  private  businesses, 
and  which  are  all  subject  to  the  same  rules  and  governed  by 
the  same  equities.    I  retain  therefore  my  opinion,  that  a  share- 
holder who  came  in  sufficient  time  would  have  been  enabled  to 
get  rid  of  his  contract  to  take  shares,  or  obtain  indemnity  from  the 
directors. 

This,  however,  does  not  dispose  of  the  present  case.  There  are 
two  other  considerations  which  must  be  carefully  borne  in  mind 
and  examined  in  this  case.  The  plaintiff  was  not  an  allottee  of 
these  shares.  Does  the  case  of  deception  apply  to  the  case  of  a 
transferee,  as  well  as  to  the  case  of  an  allottee  ?  And  still  more 
(which  applies  to  both  cases  in  a  greater  or  less  degree),  does  the 
Plaintiff  come  in  sufficient  time  and  with  sufficient  diligence  to 
induce  this  Court  to  interfere  in  his  favour  ? 

As  regards  these  two  latter  considerations,  the  facts  appear  to 
me  to  press  strongly  against  the  Plaintiff.  In  considering  them 
I  am,  of  course,  assuming  that  if  the  matter  had  been  brought  im- 
mediately to  the  cognisance  of  the  Court  the  allottees  could  have 
renounced  their  shares  and  could  have  required  to  be  repaid  their 
advances,  or  could  have  obtained  indemnity.  But  a  question  of 
considerable  importance  and  of  a  distinct  character  arises  as  regards 
the  transfer  of  a  share,  namely,  whether  the  misconduct  of  the 
directors  is  a  vice  that  taints  the  share  itself,  into  whosesoever  hands 
it  passes,  or  whether  the  share  itself  is  purified  by  the  conduct  of  the 
allottee  or  any  subsequent  holder  of  the  share.    I  will  endeavour 
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M.R  to  illustrate  my  meaning  by  an  example.  Directors  are  guilty  of 
1S71  improper  concealment  and  of  unfounded  representation ;  an  allottee 
who  takes  a  share  discovers  their  misconduct^  and  calls  on  the 
directors  to  cancel  his  share ;  they  consent,  but  point  out  to  him 
that  the  other  advantages  of  the^scheme  are  so  great  that  it  will 
still  in  all  probability  succeed — a  circumstance  which  might  pos- 
sibly have  occurred  in  the  present  case.  The  allottee,  after  fully 
considering  the  matter,  resolves  to  keep  the  share,  notwithstanding 
the  misconduct  of  the  directors,  and  afterwards  he  sells  his  share 
to  A.  Can  A.  proceed  against  the  directors,  or  is  his  remedy 
limited  to  an  action  against  the  original  allottee  ?  Of  course  the 
same  point  would  arise  in  the  case  of  laches  or  of  undue  influence. 
The  decided  cases  seem  to  be  at  first  sight  not  quite  in  harmony 
with  each  other  on  this  point.  The  cases  of  Blain  v.  Agar  (1)  and' 
Duranti/s  Case  (2)  seem  to  point  one  way;  while  Bedford  v. 
Bagshaw  (3)  seems  to  point  in  a  different  direction.  But  I  think 
these  cases  are  reconcileable,  and  that  if  the  allottee  is  barred  by 
time  or  condonation,  the  transferee  is  bound  also  by  the  same  bar. 
If  I  intended  to  proceed  entirely  upon  this  ground,  it  might,  I 
think,  require  further  investigation ;  but  as  the  matter  now  stands, 
and  being  of  opinion  that  the  Plaintiff  could  do  no  more  than  the 
original  allottee  could  have  done,  I  think  the  original  allottee  was 
cognisant  of  the  whole  matter. 

But  besides  this  objection  to  the  Plaintiff's  demand,  I  think  the 
delay  of  the  Plaintiff  in  instituting  proceedings  in  this  case  is 
fatal  to  his  success.  It  is  necessary,  in  considering  the  question 
of  time,  to  keep  distinct  the  case  where  the  holder  of  the  share 
repudiates  his  conti-act,  and  applies  to  this  Court  to  annul  it,  and 
to  remove  his  name  from  the  list  of  shareholders,  and  the  case 
where,  being  unable  to  obtain  this  latter  relief,  he  applies  to 
make  the  directors  answerable  for  having  induced  him  to  take 
the  shares.  Here,  whatever  may  have  been  the  misconduct  of  the 
directors,  the  repudiation  of  the  shares  and  the  cancellation  of  the 
contract  is  not  open  to  the  Plaintiff,  nor  indeed  is  it  asked  for  by 
the  Plaintiff's  bill;  for  though  the  conduct  of  the  directors  as 
regards  the  suppression  of  truth  and  the  misstatement  of  fact  must 

(1)  1  Sim.  37 ;  2  Sim.  289.  (2)  26  Beav.  268. 

(3)  4  H.  &  K.  538. 
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be  treated  alike  in  both  cases,  and  I  have  consequently  so  dealt       B[.B. 
with  it  in  the  observations  I  have  already  made,  yet  the  time        1871 
which  has  elapsed,  and  the  order  for  the  winding-up  of  the  company,       p^u^ 
have  entirely  shut  ofif  the  Plaintiff  from  obtaining  the  former      q^^y 
branch  of  relief;  it  having  been  settled  in  this  very  case,  under        — 
the  name'  of  Odkes  v.  Twrquand  in  the  House  of  Lords,  and 
also  in  Kent  v.  Freehold  Ixind  and  Brickmaking  Company  (1), 
that  in  order  to  obtain  the  first  branch  of  the  relief — ^namely, 
the  cancellation  of  the  shares  and  the  return  of  the  deposit — the 
repudiation  of  the  shares  mast  be  by  bill,  which  must  be  filed  before 
the  winding-up  of  the  company  has  commenced,  as  was  the  case  in 
BeeBS  Biver  Silver  Mining  Company  y.  Smith  (2). 

The  question  here  is,  therefore,  reduced  to  this :  whether  the 
personal  liability  of  the  directors  depends  on  the  same  or  on 
similar  principles  as  regards  the  time  when  that  relief  is  sought,  as 
it  does  when  the  cancellation  of  the  contract  is  asked ;  or  whether 
there  is  any,  and  if  any  what,  lapse  of  time  which  will  bar  the 
shareholder  from  requiring  the  personal  indemnity  of  the  directors 
who  have  improperly  induced  him  to  take  the  shares.  I  intend  by 
no  means  to  lay  down  a  hard  and  fast  line  that  the  liquidation  of 
the  company  bars  all  this  relief,  as  it  does  the  cancellation  of 
shares ;  and  it  is  also  true  that  the  usual  rule  of  equity  is,  that  a 
man  is  entitled  to  relief  as  soon  as  he  discovers  the  fraud  prac- 
tised on  him,  and  that  he  is  not  barred  by  time  previously  elapsed ; 
but  it  is  also  true  that  this  rule  does  not  apply  to  a  case  where  a 
man  wilfully  shuts  his  eyes,  and  refuses  to  investigate  the  matter, 
which,  upon  principles  of  ordinary  common  sense,  he  is  called  upon 
to  do.  When  a  man  takes  shares  in  a  company  he  ought  to 
ascertain  at  once  whether  the  representations  on  the  faith  of  which 
he  took  his  shares  are  correct  or  not.  I  apply  the  word  *'  repre- 
sentations "  in  the  largest  and  most  general  sense ;  for  where  a  man 
conceals  an  important  fact,  it  is  virtually  equivalent  to  a  repre- 
sentation that  the  fact  concealed  does  not  exist,  and  in  all  such 
cases  the  allottee  ought,  by  investigation  of  the  books  and  inquiries 
from  the  directors,  to  ascertain  the  real  state  of  the  case.  If  he 
postpones  doing  so  for  an  unreasonable  time  this  Court  will  not 
relieve  him.    What  is  an  unreasonable  time  must  depend  upon 

(1)  Uw  Bep.  3  Ch.  493.  (2)  Law  Rep.  4  H.  L.  64. 
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M.  R.       circumstances ;  but  unquestionably  a  most  important  circumstance 

1871        is  the  failure  of  the  company ;  and  if  he  does  not  apply  for  redress 

Pbkx       before  that  event  it  becomes  rigidly  incumbent  on  him  to  shew 

Gu^iET      ^^^  ^^  ^^  ^^^  come  sooner;  and  though  no  technical  rule,  as  in 

the  case  of  the  cancellation  of  shares,  applies  as  regards  the  liability 

of  directors,  yet  morally,  and  so  far  as  equity  is  concerned,  the 
same  principle  applies  to  both  cases.  I  do  not  mean  to  say  there 
may  not  be  cases  where  there  have  been  criminal  falsification  and 
concealment  in  the  strictest  sense  of  the  word,  and  devices  used  to 
prevent  investigation,  where  the  mere  failure  of  the  company  would 
not  bar  the  applicant  who  sought  to  make  the  directors  liable ;  but 
the  burden  of  proof  falls  on  him  to  shew  that  it  is  not  the  mere 
failure  of  the  company  which  has  caused  this  proceeding.  In 
ordinary  cases  a  shareholder  must  apply  at  once  without  watching 
for  the  success  or  failure  of  the  scheme.  The  Plaintiff  in  this  case 
did  not  apply  for  shares  to  be  allotted  to  him,  but  bought  shares 
in  the  market,  in  October,  1865,  and  again  at  the  beginning  of 
January,  1866 ;  but  he  never  made  any  inquiry  into  the  matter 
or  the  condition  of  the  concern  until  after  the  failure  of  the 
company,  which  was  on  the  10th  of  May,  1866,  when  the  bank 
stopped.  I  consider  that  in  this  matter  Mr.  Peek  cannot,  as  I  have 
already  stated,  be  put  in  a  more  favourable  position  than  if  he  had 
been  an  original  allottee.  The  consequence  is,  that  from  July,  1865, 
when  the  original  prospectus  was  issued,  until  May,  1866,  no  sort 
of  inquiry  was  made  by  him,  nor  was  any  investigation  attempted ; 
nor  do  I  believe  that  any  investigation  would  have  taken  place,  or 
any  inquiry  have  been  made  down  to  the  present  time,  had  it  not 
been  for  the  failure  of  the  company.  There  is  no  conduct  more 
rigidly  reprobated  in  equity  than  the  system  of  playing  fast  and 
loose — the  intention  of  adopting  a  company  if  successful,  and  repu- 
diating it  if  it  fail-*of  calling  upon  directors  for  indemnity  for  the 
suppression  of  facts  if  the  plan  be  disastrous,  and  of  condoning  it 
if  the  plan  prosper.  I  am  of  opinion  that  I  should  be  violating 
this  principle  of  equity  if  I  were  to  give  relief  in  this  case.  I  am 
of  opinion  that  the  Plaintiff  comes  too  late  for  equity  to  assist  him, 
and  that  on  this  ground  I  must  dismiss  his  bilL 

I  now  turn  to  the  case  of  Mr.  Gibb^s  executors.   The  observations 
I  have  hitherto  made  apply  to  all  the  surviving  directors.    These 
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observations  show  that  as  regards  Mr.  Gibb's  estate,  the  case,  in  my       M.  u. 
opinioD,  stands  exactly  ia  the  same  position  as  that  of  the  others.        jsri 
If  an  allottee  had,  before  the  failure  of  Overend,  Gamey,  dk  Co,^  or       "^^ 
of  their  loss  of  credit,  applied  to  this  Court  for  relief,  either  in  the     ^   ^• 

way  of  cancellation  of  the  shares  or  making  the  directors  liable  for       

their  suppression  of  truth,  the  estate  of  *Mr.  Gtbb  wonld  have  been 
equally  liable  with  the  surviving  directors,  and  the  decease  of 
one  would  not  exonerate  his  estate  from  the  liability  to  i-epair  the 
wrong  he  had  done.  I  shall  treat  his  estate,  therefore,  as  I  should 
have  treated  him  if  he  had  been  alive,  and  for  the  reasons  I  have 
stated  I  shall  dismiss  the  bill  as  against  his  executors  as  well  as 
against  all  the  other  defendants.  But  I  shall  dismsss  the  bill 
without  costs,  and  I  do  so  for  this  reason,  which  I  wish  fully  to 
explain :  that,  in  my  opinion,  the  directors  were  guilty  of  gross 
misconduct  in  concealing  the  insolvency  of  the  old  firm.  Mr.  Box- 
hurffhy  in  a  very  able  part  of  his  argument,  pointed  out  many 
passages  in  which  the  words  **  a  dishonest  and  nefarious  purpo8e,'\or 
equivalent  expressions,  were  employed  in  the  bill  as  applicable  to 
the  directors.  He  observed  justly  that  the  Court  treated  with  great 
severity  charges  of  fraud  where  they  were  not  proved ;  and  he 
referred  to  observations  of  mine  in  former  cases  where  I  have  re- 
pudiated any  distinction  being  taken  between  equitable  fraud  and 
moral  fraud,  and  where  I  have  stated  that  all  fraud  was  dishonest 
and  must  be  treated  as  such.  He  then  referred  to  the  trial  on  the 
indictment,  to  shew  that  they  bad  been  acquitted  of  all  criminal 
fraud,  and  he  thence  inferred  that  they  were  acquitted  of  all  moral 
fraud  and  therefore  of  all  equitable  fraud ;  and  that  as  a  necessary 
consequence  the  bill  must  be  dismissed  with  costs.  'This  same  line 
of  argument  was  adopted  generally  for  the  defence.  I  assent  in  a 
great  measure  to  the  argument,  which  at  the  time,  and  since,  I 
thought  very  ably  put,  and  which  I  have  endeavoured  to  state  as 
fairly  as  I  can ;  but  it  appears  to  me  to  involve  this  assumption^ 
which  I  think  erroneous,  viz.,  that  all  frauds  are  of  equal  moral 
intensity.  But  it  is  not  because  all  frauds  are  dishonest,  and  all 
frauds  are  treated  as  such  in  a  Court  of  Equity,  that  therefore  there 
is  no  distinction  between  one  species  of  fraud  ^d  another.  Some 
are  of  much  deeper  dye  than  others ;  and  it  is  not  until  the  frauds 
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H.  R.  assume  such  deep  dye,  that  they  are  cognisable  by  a  Court  of  criminal 
1871  jurisdiction.  It  is  not  that  they  are  not  all  highly  culpable  in  an 
extended  moral  sense,  but  that  they  are  not  all  criminal  in  the 
sense  that,  under  the  statute  passed  for  that  purpose^  they  can  be 
taken  notice  of  in  a  Court  of  criminal  procedura  The  case  of 
Burroioes  v.  Loek  (1)  affords  an  illustration  of  what  I  wish  to  convey. 
The  trustees  there  said  that  there  was  no  prior  charge  on  the  fund ; 
there  was  such  a  charge,  but  they  had  foi^otten  it ;  they  were  com- 
pelled in  equity  to  make  it  good.  It  is  obvious  that,  if  this  trans- 
action had  occurred  yesterday,  no  criminal  indictment  could  have 
been  maintained  against  them ;  they  would  have  been  triumph- 
antly acquitted.  But  were  they  therefore  absolved  in  equity? 
Far  from  it.  Whether  they  had  or  had  not  forgotten  the  matter 
was  a  thing  between  themselves  and  their  own  consciences ;  no  one 
eould  prove  it;  but  they  were  bound  to  know  the  truth  and  to  tell 
it,  and  equity  treated  them  exactly  as  if  they  had  known  it. 
Suppose  it  to  have  been  proved  in  that  case  that  the  trustees  did 
remember  the  prior  charge  when  they  denied  its  existence,  but  that 
they  did  so  in  the  belief  that  the  estate  was  sufficient  to  discharge 
both,  and  that  on  a  criminal  indictment  they  had  been  found  not 
guilty,  having  in  fact  no  object  to  gain  or  advantage  to  obtain : 
would  that  fact  have  paralysed  the  arm  of  equity,  and  would  it 
have  exonerated  them  from  the  consequence  of  having  innocently 
said  what  was  false  ?  Certainly  not.  This  is  a  similar  case.  Here 
the  directors  were  not  only  bound  to  know  the  state  of  the  con- 
cern, but  they  did  actually  know  it,  and  they  suppressed  the  fact 
They  did  so  innocently  in  this  sense,  that  they  did  not  gain,  and 
did  not  seek  to .  gain,  any  advantage  to  themselves  by  such  con- 
cealment; but  they  were  nevertheless  highly  culpable  in  a  moral 
point  of  view,  although  the  act  was  not  one  cognisable  in  a  Court 
of  criminal  procedure,  but  was  one  which  by  the  English  law  (I 
think  properly)  is  not  treated  as  a  crime.  But  the  equitable  juris- 
diction and  the  consequencos  remain  untouched,  and  I  should, 
in  my  opinion,  be  acting  improperly  if  I  were  to  give  costs  to  the 
persons  who,  in  my  judgment,  have  by  their  misconduct  occa- 
sioned the  calamities  caused  by  the  failure  of  Overend^  Oumey^  & 

(1)  10  Vcs.  470. 
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Cb.y  even  though  the  calamity  has  to  oome  extent  fallen  upon       M.  B. 

themselves.  i87i 

Bill  dismissed  Avithout  costs. 

Solicitors :  Mr.  W.  A.  Downing ;  Messrs.  Toung,  Jones,  &  Co, ; 
Messrs.  Bevan  it  WliUting;  Messrs.  WUson^  Brisiotoes,  &  Carp- 
mad;  Messrs.  Toung,  Maples,  Teesdale,  &  Co.;  Messrs.  Uptons, 
Johnson,  &  Co. ;  Messrs.  Maynard  dt  Son. 


V. 

Gurnet. 


Nov,  9,  10. 


EICHAEDSON  v.  MORTON.  m.  r. 

1871 

[1870    R.    178.] 

Legacy  io  Infant — Charge  on  Real  Estate  if  Personal  Estate  deficient — Waste 
J>y  Executor-^Ttme  when  Deficiency  to  he  ascertained. 

Where  a  legacy  to  an  infant,  with  interest  for  maintenance  till  twenty-one, 
was  chained  on  testator's  real  estate,  if  the  personal  estate  should  be  inadequate, 
and  the  personal  estate  was  sufficient  for  all  the  purposes  of  the  will  at  the 
time  of  the  testator's  death,  but  was  subsequently  wasted  bj  the  testator's 
personal  representative : — 

ffdd,  that  the  lesracy  could  not,  on  the  infant  attaining  twenty-one,  be 
made  chargeable  on  the  real  estate. 

JOEN  MORTON,  by  his  will,  dated  the  27th  of  June,  1855, 
bequeathed  to  Thomas  Bichardson,iXieiii  an  infant,  the  sum  of  £350, 
with  interest  at  4  per  cent,  till  he  should  attain  twenty-one,  to  be 
paid  to  his  father  in  the  meantime  for  his  maintenance ;  and  after 
certain  other  legacies  the  testator  gave  his  estate  at  Bowstead  HiU 
to  his  brother  William  Morton,  and  Ann,  his  wife,  and  the  survivor 
of  them,  for  life,  charged  and  chargeable  as  thereinafter  mentioned, 
and  subject  thereto  he.  devised  the  same  to  his  nephew  Thomas 
Morton  in  fee ;  and  he  gave  to  five  other  nephews  and  nieces  £100 
each,  to  be  paid  to  them,  without  interest,  when  Thomas  Morton 
should  come  into  possession  of  his  said  estates ;  and  he  charged  the 
same  upon  the  said  estate  accordingly,  in  exoneration  of  his  per- 
sonal estate,  the  said  legacies  to  be  vested  interests  in  the  said 
legatees  from  the  date  of  his  will.  And  after  making  certain 
specific  bequests  the  testator  gave  all  the  rest  of  his  personal  estate 
to  his  said  brother,  FT.  Morton,  for  his  own  life,  but  subject  to  the 
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31.  It.      payment  of  his  debts  and  funeral  and  testamentary  expenses,  and 

1871        the  aforesaid  legacies ;  and  in  aid  thereof,  he  thereby  charged  and 

KicHAuusox  niade  chargeable  the  said  hereditaments  at  Bowstead  HtU  with  the 

MoiTtox.     payDienfc  of  the  said  residue  of  his  just  debts,  funeral  and  testa- 

mentary  expenses,  and  the  bequests  aforesaid,  as  his  personal  estate 

should  be  inadequate  to  discharge;  and  he  appointed  the  said 
Williafn  Morton  his  sole  executor. 

The  testator  died  in  1855,  and  his  will  was  proved  by  William 
Morton. 

The  personal  estate  was  sufScient  for  the  payment  of  all  the 
legacies  with  the  duty  thereon,  including  the  duty  on  the  legacy 
to  Thomas  Bichardson. 

The  following  entry  was  made  by  William  Morton  on  the  form 
supplied  by  the  Legacy  Duty  Office : — 

"Ketained,  the  20th  of  May,  1857,  the  sum  of  £350,  being  the 
legacy  above  mentioned,  having  first  allowed  or  paid  £10  lOs.  the 
duty  thereon/' 

He  also  paid  interest  at  4  per  cent,  on  the  same  legacy  to  the 
father  of  the  infant,  but  did  not  appropriate  any  particular  invest- 
ment to  answer  the  legacy,  but  left  the  amount  mixed  with  his 
own  property. 

There  were  also  other  sums  belonging  to  the  testator's  personal 
estate  in  his  possession,  amounting  to  £1100,  retained  in  a  similar 

way. 

WHliam  Morton  died  in  1858,  and  appointed  James  Morton  his 
executor  and  residuary  legatee,  leaving  assets  sufficient  to  satisfy 
the  legacy  in  question* 

James  Morton  proved  the  will  of  William  Morton,  and  paid  th 
interest  on  the  legacy  up  to  the  beginning  of  1866,  but  by  that 
time  he  had  squandered  all  the  property,  and  become  insolvent. 

In  the  meantime  Ann  Morton  had  died,  and  Thomas  Morton  had 
entered  into  possession  of  the  real  estate  under  John  MortovCs  will. 

In  December,  1870,  T.  Richardson  attained  twenty-one,  and 
shortly  afterwards  died;  and  his  father  having  taken  out  adminis- 
tration to  him,  instituted  this  suit  against  Thomas  Morton  and 
James  Morton,  claiming  payment  of  the  legacy  out  of  the  estate  at 
Boicslead  EiU. 
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Mr.  Fry,  Q.C.,  and  Mr.  Bury,  for  the  Plaintiff: —  M.  R. 

The  legacy  to  the  Plaintiff  is  chargeable  on  the  real  estate  at        ^^^ 
Bawstead  HiU,  Richardson 

^_  _  _  ^_  mm 

In  Howard  v.  Chaffers  (1),  where  a  testator  gave  his  real  estate  ^iorton. 
to  A.  and  JB.  for  a  term  of  800  years,  to  secnre  payment  of  so  much 
of  his  debts  and  legacies  as  his  personal  estate  should  be  insuf- 
ficient to  pay,  and  subject  thereto  gave  his  residuary  real  estate 
to  A.  and  C,  who  were  his  executors,  and  the  testator's  estate  at  his 
death  was  sufficient  to  pay  all  his  legacies,  but  the  executors  left 
the  legacies  unpaid  and  wasted  the  estate,  and  the  term  was  mort- 
gaged by  the  surviving  executor — ^it  was  held  that  the  legacies  were 
charged  on  the  term,  and  that  the  legatees  were  entitled  to  priority 
over  the  mortgagees. 

So  in  Humhle  v.  Hunihle  (2),  before  Lord  Langdale,  real  estate 
devised  to  trustees  for  a  term  for  the  payment  of  legacies  if  the 
personal  estate  should  be  deficient,  was  held  to  be  subject  to  the 
payment  of  legacies  when  the  personal  estate  had  been  wasted  by 
the  executors,  although  at  the  time  of  the  testator's  death  it  was 
more  than  sufficient 

It  is  true  that  in  these  cases  the  devisees'  of  tlie  estate  were  the 
same  persons  as  the  executors  who  wasted  the  personal  estate, 
but  that  cannot  affect  the  principle  of  the  decisions,  which  is 
directly  applicable  to  the  present  case.  We  contend  that  the 
time  when  the  sufficiency  or  insufficiency  of  the  personal  estate  is 
to  be  ascertained  is  the  time  when  the  legacy  becomes  payable* 
and  when,  as  here,  the  legacy  is  given  to  an  infant,  that  time 
must  be  when  the  infant  attains  twenty-one. 

Mr.  Sauthgaiey  Q.C.,  and  Mr.  MounceySeysham^  for  the  Defen- 
dants : — 

The  personal  estate  having  been  sufficient  at  the  time  of  the 
testator's  death  for  the  payment  of  the  legacy,  the  real  estate 
cannot  become  liable  under  the  conditions  in  the  will  by  the  sub- 
sequent default  of  the  testator*s  personal  representative. 

There  is  no  authority  directly  governing  the  present  case,  which 
is  clearly  distinguishable  from  those  relied  on  by  the  Plaintiff's 
counsel,  where  the  devisees  and  executors  were  the  same  persons. 

(1)  2  Dr.  &  Sm.  236.  (2)  2  Jur.  606. 
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M.  B.       But  it  would  appear  from  several  cases  very  similar  to  the  one 

1871        now  before  the  Court  that  the  real  estate  canuot  be  made  charge- 

fiicRABDsoN  able  if  the  personal  estate  was  sufficient  at  the  time  of  the  testa- 

ThuSy  in  an  Anonymous  Case  (1),  where  an  estate  was  limited  to 

trustees  for  payment  of  debts  and  legacies,  and  the  trustees  raised 
the  whole  money  and  applied  it  to  their  own  use,  so  tliat  the 
debts  and  legacies  remained  unpaid,  it  was  resolved  that  the  heir 
was  entitled  to  the  land  discharged,  as  being  liable  for  the  debts 
and  legacies  only,  not  for  the  default  of  the  trustees. 

The  authority  of  this  case  was  recognised  in  Carter  v.  Barna- 
diston  (2),  and  in  Omerod  v.  Hardman  (3). 

[The  Master  of  the  Bolls  referred  to  Lawrence  v.  Blake  (4).] 

In  Hepworth  v.  HiU  (5),  though  it  was  not  necessary  to  decide 
the  question,  yet  the  law  was  assumed  to  be  in  accordance  with 
the  Defendant's  contention. 

In  the  present  case  the  executor,  by  the  way  in  which  he  filled 
up  the  form  for  the  legacy  duty,  acknowledged  that  he  retained  the 
legacy,  thereby  making  himself  a  trustee  and  not  an  executor, 
and  the  testator's  estate  was  thereby  discharged.  This  is  clear, 
from  the  principles  laid  down  in  PhiUipo  v.  Munnings  (6). 

Mr.  JVy,  in  reply : — 

With  respect  to  the  contention  last  raised,  I  submit  that  the 
executor  was  bound  to  pay  interest  on  the  legacy  at  4  per  cent, 
out  of  the  general  assets  of  the  testator  until  the  infant  attained 
the  age  of  twenty-one.  He  could  not,  therefore,  so  appropriate  the 
legacy  as  to  make  himself  a  trustee.  The  executor  could  only 
have  discharged  himself  by  paying  the  legacy  into  Court  under 
the  Legacy  Duty  Act^  36  Geo.  3,  c.  52,  s.  32.  Even  if  the  legacy 
had  been  appropriated,  and  from  any  cause  proved  deficient  at  the 
time  of  payment,  the  legatee  might  go  against  the  real  estate : 
Cordon  v.  Bowden  (7) ;  May  v.  Bennett  (8).  If  from  any ,  cause 
whatever  the  personal  estate  proves  insufficient  for  the  payment  of 

(1)  1  Salk.  163.  (5)  30  Beav.  476. 

(2)  1  P.  Wms.  505.  (6)  2  My.  &  Cr.  309. 

(3)  5  Yes.  722,  736.  (7)  G  Madd.  342. 

(4)  8  CL  &  F.  604.  (8)  1  Ru«.  870. 
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the  legacy,  then  when  the  infant  attains  twenty-one  he  is  entitled       M,  B. 
to  have  his  legacy  paid  out  of  the  real  estate.  1871 


Nov.  10.     LOBD  EOMILLY,  M.E. : — 

I  have  looked  very  fally  into  the  point  raised  in  this  case,  and 
I  see  no  reason  to  hold  that  the  real  estate  is  liable  to  pay  the 
legacy  in  question. 

The  condition  on  which  the  real  estate  is  charged  is  that  the 
personal  estate  should  be  insufficient  to  pay  the  legacy.  Now  if 
a  legacy  were  given  to  a  person  on  condition  that  he  should  not 
be  in  possession  of  a  certain  estate  at  tbo  particular  time  of  the 
testator's  death,  he  would  not  be  entitled  to  it  if  he  were  then  in 
possession,  and  it  would  be  immaterial  if  he  ceased  to  be  in  posses- 
sion afterwards.  So  here  a  legacy  is  given  payable  out  of  land  if 
the  personal  estate  is  deficient  at  some  particular  time,  and  if  it  is 
not  deficient  at  that  time  it  is  immaterial  that  it  becomes  deficient 
afterwards.  All  I  have  to  do,  then,  is  to  determine  the  time  at 
which  the  value  of  the  personal  estate  is  to  be  estimated.  This, 
therefore,  raises  the  question  argued  by  Mr.  Fry,  as  to  what  was 
the  time  for  payment  of  the  legacy. 

Now  the  time  at  which  a  legacy  is  payable  is  not  altered  in  the 
legal  sense  of  the  term  because  the  person  entitled  to  it  is  an 
infant.  This  was  a  vested  legacy  from  the  first,  and  the  legatee, 
though  not  entitled  to  spend  it  while  an  infant,  was  entitled  to  have 
it  secured ;  and  steps  might  have  been  taken  for  that  purpose.  But 
it  was  not  necessary  to  do  so,  because  the  executor  in  whose  hands 
it  was,  WiUiam  Morton,  was  a  person  of  substance,  and  he  admitted 
that  he  held  the  sum  on  account  of  the  infant,  and  paid  the  interest 
regularly.  He  died,  and  his  son  came  into  possession  of  this  legacy 
money  and  of  considerable  property  besides.  In  a  few  years,  how- 
ever, he  wasted  it  all,  and  was  left  penniless.  No  step  whatever  was 
taken  for  the  purpose  of  preserving  the  legacy  when  it  was  found  that 
James  Morton,  after  his  father's  death,  was  beginning  to  squander  his 
money,  though  the  present  Plaintifif  was  the  father  of  the  infant 
legatee,  and  might  have  taken  measures  to  secure  it.  This  might 
have  been  done,  indeed,  at  any  time  after  the  testator's  death,  and 
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M.  B.       I  must  hold  that  that  was  the  time  at  which  the  sufficiency  or  in* 

1871        sufficiency  of  the  personal  estate  was  to  be  determined.    The 

BicHABoioH  estate  mighty  no  doubt,  have  become  unexpectedly  greater  or  less 

j,^'         in  value  after  that  time,  but  as  that  has  not  happened,  it  is  im- 

material  for  the  present  purpose  to  consider  what  the  consequences 

might  be.  The  condition  on  which  the  legacy  was  to  be  payable 
out  of  the  land  has  not  been  fulfilled,  and  consequently  the  case 
&ils. 

I  have  examined  the  cases  which  were  cited,  and  am  of  opinion 
that  in  those  in  which  the  deyisee  of  the  land  was  also  the  personal 
representative  who  wasted  the  estate,  the  identity  of  the  two 
characters  prevented  them  from  raising  the  defence  which  has 
succeeded  here. 

Solicitors  for  the  Plaintiff:  Messrs.  Sharp  &  UUUhome^  agents- 
for  Messrs.  Hodgson  dt  McKeever,  Wigion, 

Solicitors  for  the  Defendants:  Messrs.  Jennings^  WhUe^  dr 
Buokston,  agents  for  Messrs.  S.dt  &  O.  Saul,  OarlisU* 


Deo.  9, 11. 


M.  B.  ATTOENET-GENERAL  v.  FLETCHER. 

i^  WiU — C(»w<ruc<uOT— iTbifrf  Tenancy  or  Tenancy  in  Common — "  Between/' 

Under  a  gift  in  a  will  to  such  of  the  nephews  and  nieces  of  A,  and  the 
children  of  A.^8  deceased  niece  B.  thereinafter  named  (then  followed  the 
names  of  the  nephews  and  nieces  and  children  of  the  deceased  niece),  an 
shoold  be  living  at  the  time  of  the  decease  of  the  testatrix,  to  be  divided 
between  and  among  them  per  8tirpe$  equally  and  not  per  capita^  the  chil- 
dren of  B,  taking  between  them  only  the  equal  share  to  which  B,  would  have 
been  entitled  if  named  in  that  bequest  instead  of  her  children,  and  living  at 
the  time  of  the  decease  of  the  testatrix : — 

J7«2i,  that  the  children  of  B.  took  as  tenants  in  common. 

L  HIS  was  a  Petition  for  payment  out  of  Court  of  a  fund  standing 
to  a  separate  account  in  the  cause,  which  was  bequeathed  by  the 
will  of  Ann  Fletcher,  dated  the  5th  of  April,  1830  (subject  to 
two  life  interests,  both  of  which  had  expired)  unto  such  of  the 
nephews  and  niece  of  her  late  husband  and  the  children  of  his 
deceased  niece  Ann  Clarke,  thereinafter  named,  that  is  to  say  (thea 
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followed  the  names  of  the  nephews  and  niece  and  the  children  of      M.  S. 
the  deceased  niece),  as  should  be  living  at  the  time  of  the  decease       I87i 
of  the  testatrix,  to  be  divided  between  and  among  them  per   Ammraz- 
stirpes  equally  and  not  per  capita^  the  children  of  the  said  Ann     ^"J^"^ 
Clarke  taking  between  them  only  the  equal  share  to  which  the    J*!"^*"- 
said  Ann  Clarke  would  have  been  entitled  if  named  in  that 
bequest  instead  of  her  children,  and  living  at  the  time  of  the 
decease  of  the  testatrix. 

The  question  was,  whether  the  children  of  Ann  Clarke  took  as 
joint  tenants  or  tenants  in  common. 

Mr.  Davet/y  for  the  Petitioner,  a  child  of  Ann  Clarke,  who  had 
survived  the  determination  of  both  life  interests,  submitted  that 
the  children  of  Ann  Clarke  took  as  joint  tenants.  The  direction 
that  the  fund  should  be  divided  among  the  parties  equally  jp^r 
stirpes,  only  created  a  tenancy  in  common  as  between  the  children 
of  Ann  Clarke  and  the  other  parties  entitled ;  but  did  not  shew  any 
intention  on  the  part  of  the  testatrix  that  the  children  of  Ann 
Clarke  should  themselves  take  as  tenants  in  common :  Bridge  v« 
Totes  (1) ;  Lanphier  v.  Biick  (2) ;  Fenny  v.  Clarke  (3). 

Mr.  F.  A.  Lemn,  for  a  Eespondent  in  the  same  interest,  cited 
Coe  V.  Biffg  (4) ;  Leake  v.  MacdotoeU  (5). 

Mr.  Badcoekf  for  the  representatives  of  a  deceased  child  of  Ann 
Clarke,  admitted  the  rule  as  laid  down  in  the  cases  cited,  but  con- 
tended that  in  this  case  there  were  double  words  of  severance,  viz., 
"  to  be  divided  equally  between  and  among  them ;"  and  "  taking 
between  them.**  The  use  of  the  word  "  between  "  was  sufficient  to 
create  a  tenancy  in  common :  Lashbrook  v.  Cock  (6). 

Mr.  Everitt,  for  Bespondents  in  the  same  interest. 

Mr.  Chapman  Barber,  and  Mr.  Cookson,  for  other  parties. 

Mr.  Bavey,  in  reply  : — 

In  Lashbrook  v.  Cock  it  was  impossible  to  give  effect  to  the 

(1)  12  Sim.  645..  (4)  1  N.  R  536. 

(2)  2  Dr.  &  Sm.  484.  (5)  32  Beav.  28. 

(3)  1  D.  P.  &  J.  425.  (6)  2  Mer.  70. 
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M. B.      words  '' between  them''  in  any  other  way  than  by  holding  that 

1871       they  created  a  tenancy  in  common.    Here  the  words  are  equiva- 

Attobxet-   ^®^*  *^  "  ^  between  themselves,"  or  "  inter  m,"  neither  of  which 

OxHBBAL     expressions  wonld  have  constituted  a  tenancy  in  common.     In 

Flktchsb.    giving  judgment  in  Bridge  v.  Yates  (1)  the  yice-Chancellor  speaks  of 

"*""       persons  taking  "  as  joint  tenants  as  between  themselves ;"  shewing 

clearly  that  in  his  opinion  the  use  of  the  word  ''  between"  was  not 

inconsistent  with  a  joint  tenancy. 


Dec.  11.    LoBD  BoMiLLT,  MJS. : — 

I  am  of  opinion  that  the  children  of  Ann  Clarice  took  as  tenants 
in  common.  The  case  oiLasKbrodk  v.  Cock  (2)  is  a  distinct  authority 
that  the  use  of  the  words  "  between  them  "  creates  a  tenancy 
in  common,  and  I  believe  that  I  have  always  followed  that 
decision. 

Mr.  Davey  founded  an  ingenious  argument  on  the  language  of 
the  Yice-Chancellor  ShadtoeU,  in  giving  judgment  in  Bridge  v. 
Totes;  but  all  that  he  there  meant  to  say  was  that  two  families 
might  take  as  between  the  families  as  tenants  in  common,  but  that 
when  you  came  to  the  families  themselves,  the  members  of  each 
family  took  as  joint  tenants ;  and  I  do  not  think  that  case  affects 
the  matter. 

^  Solicitors :  Messrs.  Ellis  &  EUis ;  Messrs.  Lewin  &  Co.';  Messrs. 
Vizard,  CrowdeVy  dt  Co. ;  Messrs.  Merediths,  Boberts,  &  Mills. 

(1)  12  Sim.  645.  (2)  2  Mer.  70. 
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BUBB  V.  YELVERTON.  m,  b. 

[1868    B.    316.]  1871 


WiU — Legacy  to  Executor  w?io  does  not  act — Words  **  my  friend  FJ"  and        <  j^  jg  j^ 

**  (M  a  remembrance,"^  ^— 

Testator  appointed  his  "friend"  P.  his  executor,  and  gave  him  a  legacy 
"  as  a  remembrance."    P.  did  not  act  as  executor : — 
Heidi  ^^^  ^0  ^^  entitled  to  the  legacy  without  proving  the  will. 

xHE  Marquis  of  HastinffS,  by  his  will,  dated  the  17th  of  June, 
1868,  appointed  Hastings  Ydverton  and  his  (the  testator's)  ''  friend  " 
Henry  Padvdch  trustees  and  executors  of  that  his  will,  and  gave 
to  each  of  them  a  legacy  of  £1000  ''  as  a  remembrance." 

The  will  was  proved  by  Ydverton  alone,  power  being  reserved  to 
Padwieh  to  come  in  and  take  out  probate. 

Padtpiek  had  never  acted  as  executor,  and  was  a  creditor  of  the 
testator's  estate  in  a  large  amount,  which  had  since  been  paid  off. 

A  Petition  was  presented  by  Ydverton,  praying,  among  other 
things,  that  the  legacies  to  himself  and  to  Padwieh  might  be  paid ; 
and  the  question  was,  whether  Padwiok^  not  having  proved  or 
acted  as  executor,  was  entitled  to  the  legacy. 

The  Sdicitor-Oeneral  (Mr.  Jessel),  and  Mr.  C.  Hall,  for  Mr. 
Padwieh : — 

This  legacy  is  not  given  to  Padwieh  simply  in  his  character  of 
executor,  as  he  is  described  as  the  testator's  '^  friend,"  and  it  is  said 
to  be  given  "  as  a  remembrance."  When  a  legacy  to  executors  is 
accompanied  by  such  words,  it  is  payable  whether  or  not  they 
act  in  the  execution  of  the  will.  Thus,  in  Bwrgess  v.  Burgess  (1),  a 
legacy  by  a  testator  to  trustees  and  executors  as  a  mark  of  his 
respect  for  them  was  held  not  to  be  revoked  by  a  codicil  appoint- 
ing new  trustees  and  executors  with  the  same  legacy  as  the 
others.  In  re  Isahdla  Denby  (2)  was  a  similar  decision;  for 
there  a  legacy  to  ''  my  friend.  /•  S,,  one  of  the  executors  of  this 
my  will,"  was  held  not  to  be  conditional  on  his  acceptance  of  the 
office. 

In  the  present  case,  if  necessary,  Mr.  Padwieh  submits  to  prove 
the  will. 

(1)  1  Coll.  367.  (2)  3  D.  F.  &  J.  350. 
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M.  B.  Sir  BoundeU  PcUmer,  Q.C.,  and  Mr.  Pemberton,  for  the  residuary 

1871        legatees : — 

Bum  '  Where  a  legacy  is  given  to  an  executor,  the  presumption  of 
TELTmtTON.  law  is  that  it  is  given  to  him  in  his  character  of  executor,  and  if 
"""  he  does  not  act,  he  is  not  entitled  to  receive  it:  WiUiams  on 
Executors  (1)  ;  StacJcpocIe  v.  Howell  (2).  In  Bead  v.  Devaynes  (3) 
an  executor  was  held  not  to  be  entitled  to  a  legacy  without  proving 
the  will,  though  it  was  expressed  to  be  a  mark  of  gratitude  for 
past  favours.  In  Burgess  v.  Burgess  (4)  the  legacy  was  expressed 
to  be  "  as  a  mark  of  respect,"  which  is  a  much  stronger  expression 
than  the  words  "  as  a  remembrance,"  which  we  find  here. 

Mr.  Soulhffate,  Q.a,  Mr.  Boxbwtgh,  Q.O.,  Mr.  Fry,  Q.C.,  Mr.  C.  T. 
Simpson^  Mr.  Hort(m  Smithy  and  Mr.  KeJcewieh,  for  other  parties. 


Dec.  14.    Lord  BomillTi  M.R. : — 

I  think  Mr.  Padwick  is  entitled  to  the  legacy.  I  have  looked 
through  the  cases  on  the  subject,  and  I  think  this  legacy  was 
clearly  given  to  him  for  his  own  benefit.  It  is  given  "as  a  re- 
membrance." A  remembrance  of  what  ?  A  remembrance,  I 
suppose,  of  his  friendship ;  for  the  testator  calls  him  his  friend,  and 
also  makes  him  an  executor.  I  am  of  opinion  he  is  entitled  to  the 
legacy  without  proving  the  will 

Solicitors :  Messrs.  Wordsworthf  Blake,  Harris,  dt  Parson;  Messrs. 
Horn  dt  Murray  ;  Messrs.  Lamfear  dt  Stewart. 

(1)  Vol  ii.  4tli  Ed.  p.  1100.  (3)  3  Bro.  C.  C.  95. 

(2)  13  VeB.  417.  (4)  1  Coll.  367. 
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Bee.  18, 19. 


LONGLEY  V.  LONGLEY.  m.  b. 

[1871    L.    115.]  ^^^ 

WIU — CtmstructUm — Devise  and  Bequest  of  Estate  and  Effects  to  Trustees^  their 
HeirSy  Executors^  and  Administrators — Trusts  applicable  to  PersonaUy  only 
-^Rectt  Estate^BesuUing  Trust. 

A  testator  devised  and  bequeathed  all  his  estate  and  effects  to  trustees, 
their  heira,  executors,  and  administrators,  upon  trust  to  convert  his  personal 
estate,  not  being  money,  and  to  stand  possessed  of  the  money  to  arise  by  such 
sale,  and  of  the  rest  and  residue  of  his  estate  and  effects  upon  trust  to  invest 
the  same  in  Government  or  real  securities,  and  to  stand  possessed  of  such 
investments  upon  trusts  for  the  benefit  of  the  widow  and  children  and  brothers 
and  sisters  of  the  testator : — 

IJeld,  that  the  real  estate  of  the  testator  passed  to  the  trustees,  but  that  the 
beneficial  interest  therein  was  undisposed  of  by  the  will,  and  consequently 
resulted  to  the  testator's  heir. 

Dunnage  v.  White  (1)  followed.    D'JImaine  y.  Mosdey  (2)  oonsidered. 

AbTEUB  LONGLEZ  by  his  will,  dated  the  17th  of  March, 
1856,  directed  that  all  his  just  debts  and  funeral  and  testamentary 
expenses  should  be  paid  by  his  executrix  and  executors  therein- 
after appointed  as  soon  as  conveniently  could  be  after  his  decease ; 
and  subject  thereto  he  gave,  devised,  and  bequeathed  unto  his 
brother  Henry  Longhy^  and  Richard  Haichetty  all  his  stock-in-trade, 
household  furniture,  plate,  linen,  china,  books,  moneys,  moneys 
standing  in  his  name  in  the  fonds,  book  debts,  securities  for 
money,  policies  of  insurance,  and  all  sums  of  money  that  nught 
be  received  or  recovered  thereunder,  and  all  other  the  estate  and 
effects  of  which  he  should  be  possessed,  entitled  to,  or  interested 
in  at  the  time  of  his  decease,  and  of  whatever  nature  or  kind  or 
wheresoever  the  same  might  be ;  to  hold  the  same  and  every  part 
thereof  unto  the  said  Henry  Longley  and  Richard  Halehettg  their 
heirs,  executors,  and  administrators,  according  to  the  nature  and 
quality  thereof  respectively,  upon  the  trusts  and  for  the  ends, 
intents,  and  purposes  thereinafter  expressed  and  declared  of  and 
concerning  the  same ;  that  was  to  say,  that  they,  the  said  Henry 
Longley  and  Richard  Haichett,  or  the  survivor  of  them,  or  the 

(1)  1  Jac.  &  W.  683.  (2)  1  Drew,  629. 
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M.  B.  heirs^  executors,  or  administrators  of  sucli  survivor,  or  other  the 
1871  trustees  or  trustee  for  the  time  being  of  that  his  will,  should,  as 
LoNQLET  conveniently  might  be  after  Iiis  decease  (unless  his  wife,  Emma 
LoKOLBT  Lo^l^f  should  wish  the  same  to  be  carried  on  as  thereinafter 
•"—  mentioned),  sell  and  dispose  of  his  trade  or  business  of  a  hosier 
and  draper,  then  carried  on  by  him  in  Eiffh  Street,  Southwarky 
and  of  the  goodwill  thereof,  for  the  most  money  that  could  be  got 
for  the  same,  and  get  in  his  outstanding  debts ;  and  also  convert 
into  money  all  such  of  his  personal  estate  as  should  not  consist  of 
money;  and  also  make,  execute,  and  perfect,  all  necessary  and 
proper  deeds,  writings,  and  assurances  for  the  purpose  of  vesting 
the  same  in  any  purchaser  or  purchasers  thereof.  And,  after 
declaring  that  the  receipt  or  receipts  of  the  trustees  or  trustee  for 
the  time  being  of  that  his  will  should  be  good  and  valid  acquit- 
tances to  the  said  purchaser  or  purchasers  for  all  the  moneys 
expressed  in  such  receipts  to  be  received,  and  that  no  such  pur- 
chaser or  purchasers,  after  paying  his,  her,  or  their  purchase-money 
to  the  said  trustees  or  trustee,  or  to  his  or  their  order,  should  be 
answerable  for  the  application,  misapplication,  or  nonapplication 
thereof,  or  of  any  part  thereof,  he  further  directed  that  they, 
his  said  trustees,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  stand  possessed  of  and 
interested  in  the  money  to  arise  by  such  sale  or  sales,  and  also  of 
and  in  the  rest  and  residue  of  his  estate  and  effects  upon  trust  to 
lay  out  and  invest  the  same  in  the  purchase  of  Parliamentary 
stocks  or  funds  of  Great  Britain,  or  upon  real  securities  at  interest, 
in  the  names  of  them,  the  said  trustees,  for  the  time  being  of  that 
his  will ;  and  should  alter,  change,  and  vary  the  same  as  and  when 
they  should  think  fit;  and  should  stand  possessed  of  and  interested 
in  the  said  stocks,  funds,  and  securities,  upon  the  trusts  and  for  the 
ends,  intents,  and  purposes,  and  with,  under,  and  subject  to  the 
provisoes,  conditions,  and  declarations  thereinafter  declared  con- 
cerning the  same — ^that  was  to  say,  upon  trust  to  stand  possessed 
thereof,  and  to  receive  the  interest,  dividends,  and  annual  produce 
arising  from  such  stocks,  funds,  and  securities,  and  pay  the  same 
to  his  said  wife,  Emma  Longley,  during  the  term  of  her  natural 
life,  or  until  she  married  again,  whichever  should  first  happen, 
for  her  own  sole  and  separate  use  and  benefit;    and  from  and 


V. 
LONGLET. 
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immediately  after  the  second  marriage  or  decease  of  his  said  wife  it  M.  B. 
was  his  willy  and  he  did  thereby  direct  and  declare,  that  his  said  I87i 
trustees  or  trastee  for  the  time  being  of  that  his  will  should  stand  lo^qley 
possessed  of  and  interested  in  all  and  singular  the  said  trust 
moneys,  and  the  funds  and  securities  upon  which  the  same  should 
be  placed  or  invested  upon  trust  for  all  and  every  his  children 
living  at  the  time  of  such  second  marriage  or  decease  of  his  said 
wife,  equally  to  be  divided  between  them,  share  and  share  alike ; 
and  if  there  should  be  only  one  such  child  living  at  the  time  of  his 
said  wife's  second  marriage  or  decease,  then  he  directed  that  the 
whole  of  such  stocks,  funds,  and  securities  should  be  for  the  sole 
use  and  benefit  of  such  one  child ;  it  was,  however,  his  will  and 
intention  that  such  of  his  children  as  were  sons  should  not  attain 
a  vested  interest  in  such  stocks,  funds,  and  securities  before  they 
should  respectively  attain  the  age  of  twenty-one  years ;  and  that 
such  of  them  as  were  daughters  should  attain  such  vested  interest 
therein  on  attaining  their  respective  ages  of  twenty-one  or  on 
marrying,  whichever  should  first  happen ;  and  that  tmtil  his  said 
children  should  respectively  attain  such  vested  interests,  that  the 
said  trustees  or  trustee  for  the  time  being  of  that  his  will  should 
pay  and  apply  the  interest,  dividends,  and  annual  produce  arising 
from  such  trust  funds  and  securities  for  the  maintenance,  educa- 
tion, and  support  of  such  children ;  and  if  there  should  be  only 
one  child  then  living,  the  wholes  for  sucli  one  child;  and  he 
further  directed  and  declared  that  if,  at  the  time  of  the  second 
marriage  or  decease  of  his  said  wife,  there  should  be  no  such  child 
or  children  living,  then  he  thereby  declared  that  the  whole  of  the 
trust  moneys,  funds,  and  securities  should  be  divided  equally 
between  and  amongst  all  his  brothers  and  sisters  as  should  then 
be  living,  to  be  held  and  enjoyed  by  them  for  their  own  sole  and 
separate  use  and  benefit  absolutely :  Provided,  nevertheless,  that 
if  his  said  wife  should  be  desirous  that  his  said  business  should  be 
carried  on  after  his  decease,  then  he  directed  that  his  said  trustees 
or  trustee  for  the  time  being  should  carry  on  and  conduct  the 
same  as  advantageously  as  possible  for  the  benefit  of  his  said  wife 
and  children,  until  the  decease  or  second  marriage  of  his  said 
wife,  or  until  the  youngest  of  his  children  then  living  should  attain 
the  age  of  twenty-one  years :  and  he  further  directed  and  declared 
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M.  B.       that  the  clear  profits  arising  from  snch  bosiness  should  be  applied 

1871        to  and  for  the  sole  benefit  of  his  said  wife  until  her  decease  or 

LoNOLET     second  marriage,  and  afterwards  for  the  benefit  of  such  of  his 

LoNGLEY.     children  as  should  be  then  living,  and  after  the  youngest  child 

should  have  attained  his  or  her  majority  (and  after  the  decease 

or  second  marriage  of  his  said  wife),  then  he  directed  that  the  said 
business  should  be  sold/  and  the  produce  arising  from  the  sale 
thereof  be  held  by  the  trustees  for  the  time  being  of  that  his  will, 
and  applied  to  and  for  the  benefit  of  such  of  his  children  as  should 
be  then  living,  or  if  all  were  dead,  for  his  brothers  and  sisters  then 
living  in  a  similar  manner,  and  upon  the  trusts  thereinbefore  ex- 
pressed wit<h  respect  to  the  trust  funds  arising  from  the  sale  of  his 
stock-in-trade,  goodwill,  and  personal  estate  and  effects,  if  the 
same  were  made  immediately  after  his  decease  as  aforesaid,  or 
such  of  them  as  might  be  then  capable  of  taking  effect.  And  he 
appointed  Emma  Longleyy  Henry  Longley,  and  Richard  HatcheU, 
executrix  and  executors  of  his  will. 

The  testator  died  in  January,  1871,  leaving  two  sons,  the  Plain- 
tiffs, him  surviving.  He  was  at  the  time  of  his  death  entitled  both 
to  freehold  and  copyhold  estates ;  and  this  suit  was  instituted  for 
the  purpose  of  obtaining  the  opinion  of  the  Court  whether  the 
testator  had  by  his  will  effectually  disposed  of  the  beneficial  in- 
terest in  such  real  state. 

Mr.  Southgatey  Q.C.,  and  Mr.  B,  B.  Swan^  for  the  Plaintiffs,  who 
were  respectively  the  heir-at-law  and  the  customary  heir  of  the 
testator: — 

It  might  be  contended  on  the  authority  of  Doe  v.  Buekner  (1) 
and  Doe  v.  HurreU  (2)  that  the  real  estate  did  not  pass  by  the 
will,  but  these  cases  have  been  questioned ;  and  the  construction 
for  which  we  contend  is,  that  the  real  estate  passes,  but  that  the 
beneficial  interest  is  undisposed  of,  inasmuch  as  the  trusts  are 
exclusively  applicable  to  personalty :  Dunnage  v.  White  (3) ; 
Coard  v.  Holdemess  (4).  If  that  be  so,  there  is  a  resulting  trust 
in  favour  of  the  Plaintiffs. 

(1)  6  T.  R.  610.  (3)  1  Jac.  &  W.  583. 

(2)  6  B.  &  A.  18.  (4)  20  Beav.  147. 
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The  strongest  case  against  this  construction  is  D'Almaine  v.       ^^ 
Mo$eley  (1)>  where,  nnder  a  gift  of  all  the  residue  of  a  testator's       1871 
estate  and  effects  upon  trust  to  collect^  get  in,  and  recover  the     Lokglbt 
same,  and  invest  the  same  in  stock,  it  was  held  that  real  estate     lonoist. 
passed.     The  Vice-Chancellor  went  mainly  on  the  ground  that       ""^ 
the  trusts  of  the  will  were  as  inapplicable  to  leaseholds  as  to 
realty ;  yet  it  could  not  be  contended  that  leaseholds  did  not  pass. 
It  is  submitted  that  this  reasoning  is  unsatisfactory,  and  does  not,  at 
all  events,  apply  to  the  present  case ;  for  here  the  two  trustees  are  also 
executors,  and  the  leaseholds  would  pass  to  them  independently  of 
any  gift.     Moreover,  the  testator  expressly  confines  the  trust  for 
sale  to  his  personal  estate ;  then  he  directs  the  money  to  arise 
from  the  sale  and  all  the  residue  of  his  estate  and  effects  (under 
which  words,  if  at  all,  the  real  estate  must  pass)  to  be  invested  in 
stock.  Real  estate  can  be  so  invested  only  by  selling  it ;  but  how  is 
it  possible  to  imply  a  trust  for  sale  of  real  estate  when  the  express 
trust  for  that  purpose  is  confined  to  personalty  ? 

Mr.  Oswald^  for  trustees. 

Mr.  Ramadffe,  for  the  brothers  and  sisters  of  the  testator,  relied 
mainly  on  D'Almaine  v.  Mosdey  and  FuUerton  v.  Martin  (2)  as 
answering  the  argument  for  the  Plaintiffs ;  and  he  cited  Patterson 
T.  Euddart  (3)  and  Uoyd  v.  Lloyd  (4)  as  shewing  that  the  cir- 
cumstance that  the  trusts  were  less  applicable  to  realty  than 
to  personalty  had  not  prevented  the  Court  from  holding  that  the 
beneficial  interest  in  real  estate  was  effectually  disposed  of. 

Mr*  Southffote,  in  reply. 


Dec.  19.    Lord  Bomillt,  M.B. : — 

I  have  carefully  gone  over  this  will,  and  I  think  that  the 
testator's  real  estate  passed  by  it  That  is  shewn  by  the  use  of 
the  word  **  devise  "  in  the  gift  and  the  word  "  heirs  "  in  the  limita- 
tion to  the  trustees.     But  I  think  the  trusts  are  rigidly  and 

(1)  1  Drew.  629.  (3)  17  Beav.  210. 

(2)  22  L.  J.  (Ch.)  893 ;  17  Jur.  778.  (4)  Law  Rep.  7  Eq.  455. 
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M.  K.  exclusively  applicable  to  personal  estate,  and  I  must,  therefore, 

J^  follow  Dunnage  v.  White  (1),  and  hold  that  there  is  a  resulting 

lx)HQLBT  trust  in  favour  of  the  Plaintiffs. 


V. 
LONGLET. 


Solicitors :  Mr.  W.  Sturt ;  Messrs.  Wilkinson  dt  Howlett, 


M.  R.  BATES  V.  BATES. 

1871 
Nw>,  18. 


[1871    B.    5.] 


Practice— 'Revivor — Death  of  Sole  Plaintiff — D^endant  Legal  Personal  Repre- 
sentative of  deceased  Plaintiff, 

Where  a  sole  Plaintiff  dies  before  decree,  and  a  Defendant  becomes  bis 
legal  personal  representative,  the  common  order  to  revive  cannot  be  made. 

X  HIS  was  an  administration  suit ;  and  the  sole  Plaintiff,  who  was 
a  beneficiary  under  the  will  of  the  testator  in  the  cause,  died  before 
decree,  having  appointed  one  of  the  Defendants  (who  was  also  a 
beneficiary)  his  sole  executor. 

Mr.  Freelinff,  for  the  executx)r,  now  applied  for  the   common 
order  to  revive,  citing  Foster  v.  Bonner  (2). 

LOBD  BoMiLLT,  M.B.,  considered  that  a  bill  was  necessary,  and 
refused  the  application. 

Solicitors :  Messrs.  Vizard,  Croivder,  &  Co. 

(1)  1  Jac.  &  W.  583.  (2)  33  L.  J.  (Ch.)  384. 
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MOOEE  V.  MORRIS,  m.  r. 

[I860    M.     193.]  i^ 

Nov,  25 : 
Practice — Administraiion  Suit — Death  of  Trustee — Bepreseniation — 15  &  16  Dec,  4. 

Vict.  c.  86,  8.  44.  

Where  one  of*  two  trustees  of  an  estate  which  was  being  administered  in 
Court  died  intestate  and,  as  was  alleged,  insolvent,  after  a  decree  for  an 
accoxmt  against  himself  and  his  co-trustee,  and  after  the  certificate  made  in 
pursuance  thereof  had  been  settled  by  the  Chief  Clerk,  except  in  some  formal 
particulars : — 

ffdd,  that  the  proceedings  ought  to  be  carried  on  in  the  absence  of  a 
representative  of  his  estate,  although  considerable  balances  were  proved  to  be 
due  from  the  trustees,  and  although  one  of  the  parties  having  the  conduct  of 
the  cause  was  entitled  to  take  out  representation  to  the  deceased  trustee. 

J.  HIS  was  a  snit  instituted  for  the  administration  of  the  estate 
of  a  testator  named  Moore^  of  whose  will  Paul  Moore  and  Eli 
Morris  were  the  trustees  and  executors.  Patd  Moore  was  also  a 
residuary  legatee  thereunder. 

By  the  decree,  which  was  made  in  March,  1861,  the  usual 
accounts  of  the  estate  were  ordered  to  be  taken  as  against  the 
trustees ;  and  by  the  order  on  farther  consideration  in  December, 
1862,  these  accounts  were  directed  to  be  continued. 

On  the  26th  of  May,  1871,  Paul  Moore  died,  intestate,  and,  as 
was  alleged,  insolvent.  One  of  the  parties  having  the  conduct  of 
the  cause  was  entitled  to  take  out  administration  to  his  estate,  but 
declined  to  do  so. 

At  the  time  of  the  death  of  Patd  Moore  the  Chief  Clerk  had 
proceeded  to  a  considerable  length  with  the  settlement  of  his  cer- 
tificate in  pursuance  of  the  order  on  further  consideration.  It  was 
matter  of  dispute  how  much  remained  to  be  done.  In  the  opinion 
of  the  Court  only  the  date  of  the  certificate,  and  the  amounts 
of  interest  calculated  up  to  that  date,  remained  to  be  filled  in.  By 
the  certificate  considerable  balances  were  found  due  from  the  trus- 
tees. On  the  28th  of  June,  1871,  an  order  was  made  at  Chambers 
directing  the  proceedings  to  be  carried  on,  notwithstanding  the 
absence  of  any  person  representing  the  estate  of  Paul  Moore. 

In  November,  1871,  the  cause  came  on  for  further  consideration. 
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M.  B.       and  the  objection  was  raised  on  behalf  of  EK  Morris  that  it  onght 

1871        not  to  be  heard  in  the  absence  of  a  representatiye  of  Paid  Moore. 

MooEB      The  Conrty  vdthout  hearing  any  argument,  yielded  to  the  objection, 

MoBBis.     *°^  directed  the  cause  to  stand  over  generally,  with  liberty  to 

^pply  to  restore  it. 

A  motion  was  now  made  that  the  cause  might  be  restored  to 
the  paper  notwithstanding  the  absence  of  a  representatiye  of  Paul 
Moore. 

Sir  B.  BaggaUayj  Q.C.  and  Mr.  Shdbeare,  in  support  of  the 
motion : — 

At  the  time  of  the  death  of  Paid  Moore  the  certificate  was  all 
but  complete ;  what  remained  to  be  done  was  merely  matter  of 
form.  He  has  died  utterly  insolvent,  and  the  objection  is  raised 
only  to  enable  the  surviving  trustee  to  avoid  accounting.  It  is 
precisely  one  of  the  cases  which  the  enactment  15  &  16  Vict.  c.  86, 
6.  44,  was  intended  to  meet. 

The  Master  of  the  Bolls  : — I  have  frequently  to  consider 
that  section  in  Chambers,  and  have  always  held  that  that  section 
does  not  apply  in  the  three  following  cases :  first,  where  the  estate 
of  the  deceased  person  is  that  ^which  is  being  administered  in 
the  suit ;  secondly,  where  the  interest  of  the  deceased  person  is 
adverse  to  that  of  the  Plaintiff;  thirdly,  where  the  representative 
€i  the  deceased  person  has  active  duties  to  perform. 

Sir  B,  BaggaUay : — I  submit  that  the  second  case  ought  to  be 
taken  with  this  qualification,  that  relief  is  sought  against  the  estate 
of  the  deceased  person.  Here  we  seek  relief  against  the  surviving 
trustee  only,  and  we  might  have  instituted  a  suit  against  him 
alone.  Bcmd  v.  Handle  (1)  is  a  direct  authority  in  support  of  the 
application. 

Mr.  W.  Pearson,  for  Eli  Morris : — 

The  whole  amount  of  the  balances  found  by  the  certificate  to 
be  due  from  the  trustees  jointly  is  in  reality  due  from  Paul  Moore 
alonoi  and  the  effect  of  acceding  to  this  application  will  be  that 
my  client  will  be  prevented  from  recovering  the  amount  paid  by 

(1)  2  W.  R.  331. 
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liim  from  the  estate  of  his  co-trustee.    It  is  true  that  where  there       M.  B. 
is  a  joint  liability  in  respect  of  a  liquidated  amount,  you  znay  pro*       isii 
ceed  against  one  of  the  persons  jointly  liable,  but  where  an  account      moobb 
has  to  be  taken  all  tjie  persons  liable  must  be  parties  to  the  suit,      ^^^^ 

which  being  begun  against  all  must  be  prosecuted  against  all.       

The  certificate  was  not  complete  at  the  time  of  Paid  Moore's  death ; 
in  fact  proceedings  for  the  purpose  of  shewing  the  inaccuracy  of 
some  of  the  Chief  Clerk'si,  findings  were  pending.  Moreover,  Paul 
Moore  is  entitled  to  a  share  of  the  residue  of  that  estate,  and  that 
must  be  applied  in  making  good  any  funds  coming  to  him. 
Under  these  circumstances  the  proceeding  is  adverse  to  Paul 
Moore  s  estate,  and  the  Court  ought  not  either  to  allow  the  suit  to 
go  on  in  the  absence  of  a  representative,  or  to  appoint  a  person  to 
be  representative.  Such  a  representative  would  not  be  the  true 
legal  personal  representative  of  the  estate.  As  to  Band  v.  Handle  (1), 
in  that  case  it  was  found  impossible  to  fiud  a  representative ;  here 
one  of  the  persons  having  the  conduct  of  the  proceedings  might 
take  out  letters  of  administration. 

The  Master  of  the  Bolls  said  that  he  thought  the  case  was 
within  the  statute,  but  that  the  proper  course  was  to  appoint  some 
one  to  represent  the  estate. 

Sir  U.  BaggaUay^  in  reply : — 

In  all  cases  where  the  Court  has  power  to  appoint  a  person  to 
represent  an  estate,  it  may  also  allow  the  proceedings  to  go  on  in 
the  absence  of  a  representative.  Here  the  appointment  of  a 
representative  can  only  lead  to  expense  and  delay  without  any 
result.  As  to  the  suggestion  that  anything  will  be  coming  to 
Paul  Moore's  estate  in  this  suit,  it  is  only  too  clear  that  the  tes- 
tator's estate  will  be  insufRcient  for  payment  of  the  pecuniary 
legatees  in  fulL 

Dec  4.  LoBD  BoHiLLT,  MJL,  after  stating  the  facts,  con- 
tinued :— 

I  am  of  opinion  that  the  order  of  the  28th  of  June,  1871,  which 
is  the  substantial  matter  in  question,  was  correctly  made.  I  think 
that  this  is  shewn  by  the  case  of  Band  v.  Bandle,  and  I  am  further 

(I)  2  W.  R.  331. 
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M.  R.       of  opinion  that  it  is  the  most  conyenient  course  to  follow,  and  does 

1871        no  harm  to  any  one.  If  Paid  Moore  has  left  any  property,  any  one 

MooBB      may  take  ont  administration  to  his  estate.    Mr.  Morris  may  do  so, 

M0BBI8.      ^^d  ^^  ^^^  event  he  will  get  repaid  all  that  he  may  have  to  pay 

in  this  suit    But  if  Moore  has  left  no  estate,  it  would  simply  be 

waste  of  money  to  appoint  any  one  to  represent  him ;  it  would 

neither  be  in  ihe  interest  of  the  Plaintiff  nor  of  any  one  else  to 

make  an  appointment  from  which  no  result  could  follow.    More- 

oyer,  in  all  these  cases  delay  is  to  be*  avoided.    Some  one  will  have 

to  pay  one  day,  and  delay  does  not  ultimately  benefit  him,  and  it 

does  harm  to  every  one  else. 

I  think,  therefore,  that  the  cause  must  be  restored  to  its  place 
in  the  paper. 

Solicitors :  Messrs.  Walker  dt  Sons  ;  Mr.  Letts^  jun. 


M.  R.  In  re  EICHAEDSON. 

1871 

:^^  Land  JRegistry  Act  (25  &  2G  Vict  c.  53),  a.  n—Inde/eaaible  Title^Mortgagor 

Vec^,  ^^jY^  tW^cawJfe  Title — Purchase  from  Mortgagee — Form  of  Order, 

The  order  made  in  In  re  Richardton  (I)  varied. 

In  this  case  Mr.  Thomas  Bichardson  had  purchased  from  the  first 
mortgagee  of  an  owner  registered  with  an  indefeasible  title,  and 
the  Master  of  the  Bolls  had  directed  that  Thomas  Bichardson 
should  be  registered  as  owner  with  indefeasible  title  in  the  same 
manner  as  if  he  had  purchased  from  the  former  registered  owner, 
without  his  (the  former  owner)  having  created  any  incumbrances 
subsequent  to  the  mortgage  to  the  mortgagee  selling  to  Thomas 
Bichardson.  The  order  then  proceeded  :  "  But  his  Lordship  doth 
not  direct  any  alteration  to  be  made  in  the  record  of  incumbrances." 
See  the  case  reported  (1). 

Mr.  CaldecoU  now  mentioned  the  ease,  and  stated  that  the  Chief 
Eegistrar  considered  that  the  effect  of  the  last  words  in  the  order 

(1)  Law  Rep.  12  Eq.  398. 
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was  to  compel  him  to  enter  the  subsequent  mortgages  created  by       M.  B. 
the  mortgagor  against  Mr.  Richardson's  title ;  and  thus  the  earlier       1871 
part  of  the  order  would  be  rendered  nugatory.  j„  „ 

BlCBABD90Sr. 

LoBD  BoHiLLYy  MJB,.,  directed  the  order  to  be  amended  by 
striking  out  the  words,  *'  But  his  Lordship,"  &c. 

Solicitors :  Messrs.  Van  Sandau  &  Gumming. 


Vou  XIII.  N 
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Nov.2i. 


v.^.  M.  PENNOCK  V.  PENNOOK 

iSIi  [1869    P.    181.] 

WiO^Ccmaruetum'-'*'  Property  **or''  Fotoer  "— "  Power  to  take  and  apply:' 

A  testatrix  having  a  power  under  a  marriage  settlement  to  appoint  certain 
shares  of  real  estate  made  an  appointment  to  her  husband  "  in  trust  to  stand 
possessed  thereof,  and  to  enjoy  the  rents,  profits,  and  income  arising  and 
to  arise  therefrom  for  his  own  absolute  use  and  benefit,  for  and  during  the 
term  of  his  natural  life,  with  power  to  take  and  apply  the  whole  or  any 
part  of  the  capital  arising  therefrom  to  and  for  his  own  benefit,  and  from 
and  after  the  decease  of  my  said  husband,"  over : — 

Held,  that  the  husband  took  a  life  interest  with  a  power  of  appointment, 
and  that,  on  his  death  without  having  exercised  the  power,  the  gift  over 
took  effect. 

HOBEBT  KITOHINGy  who  died  on  the  2l8t  of  June,  1865,  by 
his  will,  dated  the  19th  of  December,  1863,  gave  one  eighth  share 
of  his  residuary  real  and  personal  estate  in  trust  for  his  cousin 
Hannah  Hurst,  the  wife  of  John  Hurst,  her  heirs,  executors, 
administrators,  and  assigns. 

By  an  indenture  dated  the  5th  of  July,  1869,  and  made  between 
Hannah  Hurst  and  John  Hurst  of  the  one  part,  and  William 
Watson  of  the  other  part,  and  duly  acknowledged  by  Hannah 
Hursty  the  eighth  share  of  Hannah  Hurst  in  the  testator's  real 
estate,  and  a  ninth  part  of  another  eighth  share  which  had  de- 
volved upon  her,  were  conveyed  to  William  Watson  and  his  heirs, 
to  such  uses  as  Hannah  Hurst  during  her  then  or  any  future 
coverture  should  by  deed  or  will  appoint. 

Hannah  Hurst  by  her  will,  dated  the  4th  of  January,  1870,  after 
reciting  the  indenture  of  the  5th  of  July,  1869,  proceeded  as 
follows :  **  Now  I,  the  said  Hannah  Hurst,  by  virtue  and  in  exer- 
cise of  the  said  power  and  authority  given  to  me  by  the  said  in 
part  recited  indenture  of  the  5th  day  of  July,  1869,  and  all  other 
powers  or  authorities  enabling  me,  do  hereby  direct,  limit,  and 
appoint  all  the  said  parts  and  shares  of  and  in  the  said  messuages, 
cottages,  farms,  closes,  lands,  tithes,  hereditaments,  and  real  estate, 
which  I  have  power  to  direct,  limit,  and  appoint,  by  virtue  of  the 
before-mentioned  indenture,  unto  my  said  husband  John  Hurst,  his 
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lieirs,  execntorSy  administrators,  and  assigns,  in  trust  to  stand  pos-     V.-€.  M. 
sessed  thereof,  and  to  enjoy  the  rents,  profits,  and  income  arising        1871 
and  to  arise  therefrom,  for  his  own  absolute  nse  for  and  during  the    Pbnnock 
term  of  his  natural  life,  with  power  to  take  and  apply  the  whole    phwoot 

or  any  part  of  the  capital  arising  therefrom  to  and  for  his  own       

benefit ;  and  from  and  after  the  decease  of  my  said  husband  I 
direct  tlie  same,  subject  as  aforesaid,  to  be  equally  divided  amongst 
«ach  of  my  nephews  and  nieces  as  shall  be  then  living,  and  the  two 
children  of  my  late  nephew  Joshua,  they  taking  one  share  equally 
between  them ;  and  I  give  to  my  said  husband  full  power  to  sell 
my  said  estates,  eOher  together  or  in  parcels,  by  public  auction 
or  private  contract,  and  subject  to  any  special  conditions  of  sale  or 
otherwise,  and  to  give  good  discharges  and  receipts  for  all  moneys 
he  may  receive." 

A  suit  was  instituted  for  the  administration  of  the  estate  of 
Eobert  Kitehing,  and  under  the  decree,  dated  the  29th  of  January, 
1870,  his  real  estate  not  specifically  devised  was  sold  and  the 
proceeds  paid  into  Court. 

Hannah  Hurd  died  on  the  9th  of  June,  1870,  and  John  Hurd 
died  on  the  23rd  of  June,  1870,  intestate,  and  without  having  made 
any  appointment  under  his  wife's  will,  and  in  pursuance  of  the 
order  on  further  consideration  dated  the  1st  of  August,  1871, 
£1327  6«.  5(2.  3  per  cents.,  and  £80  5d.  Id.  cash,  which  together 
represented  the  shares  of  Hannah  Hurst,  were  carried  to  a  separate 
account. 

A  petition  was  now  presented  on  behalf  of  the  nephews  and 
nieces  to  have  the  fund  paid  out  to  them. 

Mr.  Glasse,  Q.C.  (Mr.  Nalder  with  him),  for  the  Petitioners : — 

The  fund  represents  real  estate,  and  the  will  must  be  con- 
strued accordingly;  and  as  there  is  a  life  estate  by  express 
words,  the  expressions  following  must  be  taken  in  their  literal 
meaning,  as  giving  only  a  power  of  appointment,  with  a  gift  over 
to  the  nephews  and  nieces  in  default  of  appointment :  Beith  v. 
Seymour  (1) ;  Doe  v.  Qlover  (2);  Bradley  v.  Westeott  (3). 

Mr.  Ola$se  was  then  stopped  by  the  Court 

(1)  4  Buss.  263,  (2)  1  C.  3,  448. 

(3)  13  Ves.  445,  453,     , 
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Mr.  Pearson,  Q.C.,  and  Mr.  Marten,  for  the  heir-at-law  of  the- 
husband : — 

It  is  important  to  bear  in  mind  the  distinction  between  ''  pro- 
perty "  and  "  power/'  The  question  is,  whether  upon  the  authori- 
ties the  words  are  to  be  treated  as  giving  property,  for  if  so  the  whole^ 
was  given  to  the  husband,  and  the  gift  over  cannot  take  effect. 
Doe  V.  Olover  (1)  has  been  overruled  by  Holmes  v.  Godson  (2),. 
which  upheld  QuUiver  v.  Vaux  (3),  and  has  been  followed  in 
Nowlan  v.  Walsh  (4) ;  and  it  is  now  settled  that  where,  after  a  life 
estate  or  life  interest,  words  are  added  which  import  a  general 
power  of  disposition  over  the  entire  interest  in  the  property,  the 
property,  and  not  a  power  only,  is  given,  and  a  gift  over  cannot 
take  effect.  In  In  re  MaxwelTs  WiU  (5)  the  words  were  "  power  to- 
dispose  of,"  and  the  words  here — ^^  power  to  take  and  apply  " — are  at 
least  as  strong ;  and  In  re  David's  Trusts  (6)  and  Weale  v.  OUive  (7), 
the  latest  authorities  are  to  the  same  effect.  Bradley  v*  Wed- 
eott  (8)  was  a  case  of  a  limited  power  to  appoint  by  will.  The 
absolute  interest  being  thus  couferred,  the  gift  over  is  necessarily 
void :  Barton  v.  Barton  (9) ;  In  re  MortlocVs  Trust  (10). 

Mr.  Edwards,  and  Mr.  J,  T.  Humphry,  for  parties  representing 
the  share  of  a  nephew. 


Sir  E.  Mauns,  V.O.  : — 

This  is  a  question  of  construction  arising  upon  the  will  of  a 
married  woman,  made  in  exercise  of  a  power  conferred  upon  her 
by  her  marriage  settlement.  It  is  admitted  that  the  fact  that  the- 
testatrix  gave  the  property  to  her  husband  as  trustee  in  the  first 
instance  does  not  affect  the  application  of  the  rules  of  construc- 
tion. [His  Honour  then  read  the  part  of  the  will  above  set 
out,  and  continued: — ]  I  have  been  referred  to  several  cases^ 
such  as  Holmes  v.  Oodson,  Notdan  v*  Walsh,  and  Be  MaxweiVs 
Will,  which  shew  that  where  there  is  a  gift  in  words  such  as^ 


(1)  1  C.  B.  448. 

(2)  8  D.  M.  &  G.  152. 

(3)  Ibid.  167,  n. 

(4)  4  De  a.  &  Sm.  584. 

(5)  24  Bear.  246. 


(6)  Job.  495. 

(7)  32  Beav.  421. 

(8)  13  Ve'.  445.  453. 

(9)  3  K,  &  J,  512. 
(10)  Ibid.  456. 
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are  considered  to  confer  an  absolute  interest,  with  a  gift  over  in     V.-O.  M. 
•case  of  the  death  of  the  person  in  whose  favour  the  gift  is  made,       1871 
such  a  gift  over  is  void.    In  such  cases  it  has  been  most  reason-    Pennock. 
ably  held  that  the  power  of  making  a  testamentary  disposition    p^nnook. 

was  a  necessary  incident  of  property,  and  a  gift  over  could  not  be       

made  to  depend  upon  the  happeniug  of  that  event.  If  the  gift 
here  had  been  "  with  power  to  appoint  by  deed  or  will,"  and  in 
default  of  appointment  to  the  nephews  and  nieces  the  case  would 
have  been  clear ;  but  it  is  said  that  if  the  testatrix  had  meant  that 
she  would  have  said  so.  But  I  think  she  has  expressed  the  same 
thiug  in  very  felicitous  language,  and  in  fewer  words.  It  might 
also  be  asked  why,  if  she  intended  an  absolute  gift,  she  ex- 
pressed it  to  be  for  life  only,  and  with  perfect  consistency  followed 
it  by  a  power  of  appointment  and  a  gift  over  ''  from  and  after  the 
decease  "  of  her  husband.  It  is  argued  that  I  must  apply  a  strict 
jule  of  construction,  and  treat  all  those  expressions  as  vain;  but 
I  am  of  opinion  that  the  whole  clause  must  be  taken  together  as 
it  stands ;  and  that  the  husband  had  a  life  estate,  with  a  power  to 
acquire  the  entire  interest  if  he  wanted  it,  but  that  if  he  did  not 
acquire  it  there  was  a  gift  over  to  the  nephews  and  nieces.  The 
result  was  that  he  died  without  doing  anything  to  acquire  the 
absolute  interest,  and  the  gift  over  must  take  effect. 

Amongst  the  cases  cited.  In  re  Maxtvdrs  WiU  (1)  was  very  much 

pressed  upon  me.    There  a  testator,  after  giving  a  fund  to  his  son 

for  life,  and  afterwards,  in  case  of  the  son's  death,  leaving  lawful 

Issue,  directing  his  executors  to  pay  the  fund  to  the  son's  surviving 

children,  continued : ''  But  if  he  should  die  without  lawful  issue,  I 

give  and  bequeath  a  moiety  of  the  said  capital  stock  to  be  disposed 

^f  as  my  said  son  shall  think  proper ;"  and  the  son  having  died 

without  issue,  that  was  held  to  be  an  absolute  gift  of  the  moiety. 

That  would  also  have  been  my  construction  of  the  words,  and  I 

think  them  perfectly  clear.    That  case  is  certainly  in  accordance 

with  Bradley  v.  Westcott  (2),  and  consistent  with  BeUh  v.  Sey- 

mowr  (3),  which  I  do  not  find  adverted  to  in  any  of  the  other  cases 

>cited ;    and  the  distinction  between  it  and  the  present  case  is 

perfectly  clear.    In  it  there  were  words  prima  facie  importing  a 

(1)  24  Beav.  246.  (2)  13  Ves.  445. 

(3)  4  Riiss.  263. 
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V.-O.  M.  gift  of  the  absolute  interest,  but  here  there  are  no  words  of  gift 

1871  beyond  those  applying  to  the  life  estate.    I  am,  therefore,  of  opinion 

Pbnnock  *^^*  ^^^  husband  took  a  life  estate  only,  with  a  power  over  the  fee 

•    *;  simple,  and  that  the  gift  to  the  nephews  and  nieces  takes  efiTect. 

Solicitors :  Messrs.  Ccllyer-'Brislow,  Withers,  db  BusseU ;  Messrs. 
Lever  &  Son  ;  Messrs.  MUne^  Biddk,  dk  MeUor. 


V.^.  M.       In  re  IMPERIAL  LAND  COMPANY  OF  MARSEILLES. 

J2^  TOWNSEND®  CASE, 

Dee,  4  5 

*    '      C^ntrad  to  take  Shares — Letter  of  Allotment  Posted,  hut  not  Received — Erroneous 

Address  given  by  the  Applicant, 

A.  applied  for  shares  in  a  company.  Shares  were  allotted  on  the  15th  of 
^^^^  March,  1866,  and  the  letter  of  allotment  posted  on  the  16th,  but  owing  to 

the  applicant  having  omitted  to  add  the  name  of  the  post  town  *'  Dublin  " 
^'  ^^^  to  his  address,  the  letter  miscarried,  and  was  retamed  to  the  company,  who 
immediately  forwarded  it  through  the  brokers  at  Dublin  on  the  20th  of  March. 
^y^  The  letter  was  delivered  on  the  21st,  but  in  the  meantime  the  applicant  had 
written  on  the  20th  a  revocation  of  his  application  for  shares,  and  subse- 
quently repudiated  the  allotment,  and  demanded  a  return  of  his  deposit  No^ 
steps  were  taken  by  ^.  to  have  his  name  removed  from  the  register  of  share- 
holders, and  calls  made  by  the  company  were  not  enforced  against  him : — 

Beld,  that  the  miscarriage  of  the  first  letter  of  allotment  being  caused  by 
the  incorrect  address  furnished  by  A,  himself,  the  contract  was  complete  at 
the  time  when,  but  for  ^. '«  fault,  the  letter  would  have  been  delivered : 

Meldy  also,  that  the  letter  posted  on  the  20th  of  March  was  posted  within 
a  reasonable  time,  and  wais  a  good  notice  of  allotment ;  and  that  A,  was  a 
contributory. 

XHIS  was  a  motion  on  behalf  of  the  liquidators  of  the  Imperial 
Land  Company  of  Marseilles,  Limited,  that  an  order  remoyiDg  the 
name  of  Joseph  Henry  Townsend  from  the  list  of  contributories 
under  the  winding-up  of  the  company  might  be  discharged. 

Townsend  was  a  solicitor  living  at  No.  36,  Westland  Row,  DiMin. 

On  the  6th  of  March,  1866,  he  applied  in  writing,  through  bis 
brokers,  Messrs.  Woodloeh  &  O'DonneU,  of  Dublin,  for  an  allotmeut 
of  thirty  shares  in  the  company,  or  any  smaller  number  which 
might  be  allotted  to  him ;  and  this  was  accompanied  by  payment 
of  £30,  being  a  deposit  of  £1  per  share  on  the  allotment.    The- 
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application  was  made  upon  the  printed  form  used  by  the  company,     y«-CI.  H. 
which  contained  the  usual  direction  that  the  name  and  address  of       1871 
the  applicant  should  be  stated  in  full.     Toionsend,  upon  filling  in  Townbend'b 
this  form,  had  stated  his  address  to  be  36,  Wetttand  Bow,  the  word       ^f^ 
*'  DtMin  "  being  omitted 

On  the  15th  of  March  fifteen  shares  in  the  company  were 
allotted  to  Tawnsend,  and  the  letter  of  allotment  was  posted 
between  the  hours  of  four  and  six  in  the  morning  of  the  16th  of 
March,  and  addressed  to  No.  36,  Wegtland  Bow.  In  consequence 
of  the  omission  of  the  word  "  LtMin,"  the  letter  was  returned 
through  the  post  to  the  secretary  of  the  company  on  the  20th  of 
March,  and  on  the  same  day  the  allotment  letter  was  enclosed  to 
Messrs.  Woodloch  dt  O'Donndl,  with  a  letter  requesting  them  to 
forward  it  to  Townsend.  This  was  accordingly  done,  aad  the 
letter  was  delivered  to  Townsend  on  the  21st  of  March.  In  the 
meantime  Tawnsend,  not  having  received  any  allotment,  wrote  a 
letter  to  the  company,  which  was  posted  on  the  20th  of  March, 
in  which  he  withdrew  his  application  for  shares,  and  requested 
a  retam  of  his  deposit ;  he  subsequently  repudiated  the  allotment, 
and  declined  to  accept  the  shares.  The  letter  of  allotment  was 
returned  by  the  brokers  to  the  company. 

The  resolution  for  winding  up  the  company  voluntarily  was 
passed  on  the  5th  of  September,  1869.  During  the  whole  of  this 
time  TotMMend^s  name  remained  upon  the  register  of  shareholders. 
The  calls  made  by  the  company  were  not  enforced  against  him,  and 
although  he  threatened  to  bring  an  action  against  the  company 
for  a  return  of  his  deposit,  no  proceedings  were,  in  fact/commenced 
by  him,  nor  were  any  steps  taken  to  remove  his  name  from  the 
register  until  after  the  winding-up,  when  a  summons  in  Chambers 
was  taken  out  for  that  purpose.  An  order  was  made  for  removing 
his  name  from  the  list,  and  the  liquidators  now  moved  to  discharge 
that  order. 

Mr.  Olasse,  Q.C.,  and  Mr.  Higgina,  in  support  of  the  motion : — 

The  application  by  Toumsend  for  shares,  and  the  allotment, 
constituted  a  contract  which  was  completed  upon  the  notice  of 
allotment  being  posted  to  the  applicant :  Dunean  v.  Tojyham  (1) ; 

(1)  8  C.  B.  225. 
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y.-C.  M.     DurUop  v.  Higgins  (1).    A  person  is  not  answerable  for  casaalties 
1871       occurring  at  the  post-ofiSce.    The  posting  of  a  letter  declaring  the 
TowNsm's  acceptance  is  suflScient,  notwithstanding  that  the  letter  does  not 
^^       arrive.    It  was  not  even  necessary  in  this  case  that  a  letter  should 
be  posted,  so  long  as  the  allotment  was  made,  and  the  name  of  the 
applicant  entered  upon  the  register  of  shareholders.    Suppose  a 
person  applied  for  shares  and  paid  his  deposit  without  giving  his 
address,  there  it  would  be  impossible  to  post  a  letter  containing 
notice  of  the  allotment,  but  nevertheless  the  applicant  would  be 
bound.    An  offer  by  letter  to  take  shares  is  a  continual  offer  day 
by  day  until  it  is  accepted,  and  when  accepted  it  is  binding : 
OhUty  on  Contracts  (2) ;  Adams  v.  LindseU  (3)  ;  Tuckers  Case  (4). 
In  this  case,  however,  the  address  was  given,  and  the  company 
were  bound  to  use  the  address  stated  by  the  applicant  himself.    It 
'  was  not  incumbent  upon  the  company  to  find  out  in  what  part  of 
the  kingdom  Westland  Row  might  be  situata    They  did  all  they 
could  do  under  the  circumstances,  and  if  the  applicant  had  given 
his  full  address,  as  he  was  boimd  to  do  under  the  terms  of  the 
company's  circular,  the  letter  would  have  been  delivered  on  the 
17th  of  March.    If  the  allotment  was  not  good  on  the  16th,  it  was 
so  on  the  20th  of  March*    From  that  date  Mr.  Townsend  knew 
that  his  name  was  on  the  register  of  shareholders,  and  it  was  his 
duty  to  take  proceedings  immediately  to  enforce  its  removal ;  but 
no  such  proceedings  were  taken  till  after  the  order  for  winding  up 
was  in  force.    If  he  had  any  case  for  removing  his  name  before  the 
winding-up,  he  certainly  had  none  afterwards :  In  re  Cleveland  Iron 
Company  (5). 

Mr.  Cotton,  Q.C.9  and  Mr.  Lococh  Wdlb,  for  Mr.  Toumsend: — 

We  submit  that  there  was  no  omission  on  the  part  of  Mr. 
Townsend  in  giving  his  proper  address,  and  that  the  company  had 
ample  means  of  finding  out  that  Westland  Bow  was  in  Dvblin. 
The  application  for  shares  was  made  through  Messrs.  Woodlock  & 
ffDonneU,  who  were  brokers  of  DiMin,  and  the  form  of  applica- 
tion was  impressed  with  their  stamp.      The  letter   was  posted 

(1)  1  H.  L.  C.  381.  (3)  1  B.  &  A.  681. 

(2)  oth  Ed.  p.  12.  (4)  20  W.  R.  88. 

(5)  16  W.  R.  95. 
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at  Dublinj  and  the  deposit  was  paid  into  a  bank  at  Dvhlin  which     V.-G.  11 
was  authorized  to  receive  deposits  for  the  company.    But  apart        1871 
from  this,  it  appears  that  all  the  shareholders  in  the  Credit  Foneier  Townsend's 
of  Enfflarid  were  entitled  to  shares  in  this  company,  and  it  was  by         ^^' 
reason  of  Mr.  Tovmsend  being  a  shareholder  in  the  Credit  Foneier 
that  this  allotment  of  shares  was  made  to  him  ;  consequently  the 
company,  by  reference  to  the  list  of  shareholders  in  the  CrSdit 
Fonder,  might  have  ascertained  his  address  to  a  certainty. 

There  is  no  authority  to  shew  that  a  contract  is  complete  upon 
the  mere  fiact  of  the  letter  of  allotment  being  posted.  It  must 
be  proved  that  tlie  letter  was  also  received :  British  and  American 
Telegraph  Company  v.  CdUon  (1),  where  a  letter  was  not  received  by 
some  confusion  in  the  numbers  on  the  houses  in  the  street ;  and 
WarSt  Case  (2),  Beidpath's  Case  (3),  Edjfb^s  Case  (4),  and  Finucane^s 
Case  (5). 

The  case  of  Dtmlop  v.  Higgins  (6)  does  not  shew  that  a  party  is 
bound  when  the  letter  is  posted.  The  circumstances  of  that  case 
were  peculiar.  The  post  was  delayed  by  an  accident  created  by 
frost,  and  the  terms  of  the  contract  were  that  it  should  be  accepted 
in  due  course  of  post,  or  by  return  of  post. 

The  contract,  therefore,  not  being  complete  until  the  receipt  of 
the  letter  of  allotment,  there  was  no  valid  contract  effected  by  the 
letter  which  was  posted  on  the  16th  of  March.  When  this  letter 
was  returned  to  the  company  by  the  Post  Office  there  was  ample 
opportunity  for  them  to  ascertain  Mr.  Tovmsend^s  address;  but 
even  then  the  second  letter  was  not  addressed  to  him,  but  to  the 
brokers,  and  it  was  not  delivered  until  after  Mr.  Townsend!s  letter 
of  revocation  had  been  received  by  the  company.  The  second 
letter  was  consequently  too  late ;  and  under  any  circumstances  the 
contract  was  not  binding  upon  Mr.  Townsend, 

From  that  time  to  the  date  of  the  winding-up  order  no  steps 
were  taken  by  the  company  to  enforce  the  contract.  Mr.  Towns- 
end  was  not  required  to  pay  the  calls,  and  although  he  could  not 
obtain  a  return  of  his  deposit,  there  was  no  reason  why  he  should 
have  taken  any  further  proceedings  against  the  company  to  have 

(1)  Law  Rep.  6  Ex.  108.  (4)  Law  Bep.  4  Eq.  9. 

(2)  Ibid.  10  Eq.  659,  (5)  17  W.  R.  813. 

(3)  Ibid.  11  Eq.  86.  (6)  1  H.  L.  C.  381. 
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Y.-O.  M.     his  name  removed  from  the  register  of  shareholders  if  it  had  ever 

1871       been  put  on.    He  might  well  suppose  that  his  name  was  not  upon 

TowN8Ka>'6  ^^^  register  when  the  calls  made  upon  other  shareholders  were  not 

^^*       enforced  against  him.  This  laches  on  the  part  of  the  company  was 

sufficient  to  preclude  them  from  substantiating  the  present  case, 

and  Mr.  Totonsend's  name  ought  now  to  be  omitted  from  the  list  of 

contributories. 

Sib  B.  Maliks,  Y.C,  after  stating  the  facts  of  the  case,  con- 
tinued:— 

It  appears  there  were  about  2000  letters  of  allotment  to  be 
issued  by  this  company,  and  as^it  is  usual  to  send  the  letters  as 
soon  after  the  allotment  was  made  as  possible,  there  would  neces- 
sarily be  a  great  pressure  in  the  office.     The  object,  therefore,  in 
requiring  the  name  and  address  of  each  applicant  to  be  stated  in 
full  is  that  the  clerks  should  have  nothing  to  look  at  but  the 
address  given  in  the  form  of  application  for  shares ;  and  in  this 
case  Mr.  Townsend's  address  was  correctly  copied  upon  the  letter 
which  was  posted  to  him,  and  the  letter,  being  posted  in  London 
with  no  town  attached  to  it,  would  naturally  be  a  London  letter. 
Westlarid  Bow,  however,  was  not  found  in  London,  and  the  letter 
was  returned  by  the  Post  Office,  and  subsequently  forwarded  to  the 
Bvhlm  brokers,  through  whom  the  application  for  shares  was  made, 
and  was  immediately  handed  by  them  to  Towmendy  and  admitted 
by  him  to  have  been  received  on  the  21st  of  March.  But  Townsend, 
not  having  received  the  letter  as  early  as  other  persons  who  were 
applicants  at  the  same  time  with  himself,  wrote  on  the  20th  of  that 
month  to  the  secretary  of  the  company  withdrawing  his  application 
and  requiring  his  deposit  to  be  repaid.    It  is  dear,  beyond  all  doubt, 
that  if  the  word  "  Dublin  "  had  been  added  to  the  address,  36,  West- 
land  Bow,  the  letter  of  allotment  would  have  been  received  by  Mr. 
Toiunsend  on  the  17th  of  March.    To  whom,  then,  is  the  blame 
attributable  that  he  did  not  regularly] receive  his  letter?    Most 
undoubtedly  it  was  owing  to  an  omission  on  his  own  part    Being 
a  professional  man — a  solicitor  in  Dvhlin — ^I  should  have  ex- 
pected when  it  was  explained  to  him  that  it  was  his  own  omis- 
sion to  put  the  proper  address,  that  his  attempt  would  have  been, 
not  to  wriggle  out  of  the  liability  upon  the  shares,  but  to  have  said 
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at  once  that  as  it  was  his  own  fault  in  not  adding  "Dvhlin"  to  his     V.-O.H. 
address,  he  would  put  the  company  in  the  same  situation  as  if  his       i87i 
application  had  been  filled  up  properly,  and  that  he  would  treat  this  townbbni/s 
letter  as  if  it  had  been  received  on  the  17th ;  that  would  have  been        ^^• 
the  conduct  of  a  man  of  honour,  but  it  was  not  the  idea  of  Mr. 
Tawmend,  for  he  attempted  to  avail  himself  of  his  own  error  to 
raise  a  contest  with  the  company  whether  they  were  to  return  his 
deposit^  and  by  his  own  default  take  advantage  and  get  his  money 
back,  and  so  be  in  the  same  situation  as  if  he  had  never  applied 
for  the  shares  at  all.  . 

I  have  had  a  very  lengthened  argument  turning  very  much 
upon  nice  points  of  law,  and  I  have  now  to  decide  upon  them.  I 
am  bound  to  say,  taking  all  the  cases  together,  I  do  not  think  the 
law  admits  of  much  doubt.  It  is,  I  apprehend,  perfectly  clear 
that  to  constitute  a  contract,  or  to  take  shares  in  a  company,  there 
must  be  an  application  for  the  shares,  and  there  must  be  an 
allotment  and  a  communication  of  the  allotment  to  the  applicant 
Porther,  the  law  seems  to  be,  and  I  think  reasonably  so,  that  it  is 
not  sufficient  that  the  letter  should  have  been  posted  to  the  appli- 
cant informing  him  of  the  allotment,  but  it  must  be  received  by 
him.  That  is  settled  by  several  cases.  There  are  two  or  three 
instances  of  it.  I  need  not  do  more  than  refer  to  the  case  of  the 
American  Telegraph  Company  v.  Cohon  (1),  which  decides  that 
although  the  letter  may  have  been  posted  to  the  applicant  in- 
forming him  of  the  allotment  having  been  made,  if,  in  consequence 
of  a  confusion  in  the  numbers  in  the  street,  or  from  any  other 
cause  not  attributable  to  the  applicant,  the  letter  does  not  reach 
him,  he  is  to  be  considered  as  if  it  had  never  been  sent  to  him  at 
all.  I  apprehend  no  case  has  decided,  nor  do  I  think  any  case 
ought  to  decide,  that  a  man  is  to  be  considered  in  the  same  position 
as  if  he  had  not  received  it  where  the  non-receipt  of  it  is  attribu- 
table to  his  own  fault  In  this  case  he  would  have  received  the 
letter  if  he  had  complied  with  that  which  the  form  of  application 
imposed  upon  him,  namely,  the  obligation  to  give  his  address  in 
full.  Suppose  the  form  had  been, ''  I  apply  for  these  shares,  and  a 
letter  addressed  to  me  as  under  informing  me  of  an  allotment  will 
be  sufficient ;"  would  not  that  be  clearly  binding  on  him  ?     It  is 

(1)  Law  Rep.  6  Ex.  108. 
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V.-C,  M.     admitted  if  that  had  been  the  form,  he  would  have  been  bound. 

1871        No  doubt  he  does  not  say  so  in  words,  but  in  substance  it  is  iden- 

Tovnbend's  tical.    The  company  invite  persons  who  wish  to  have  shares  to 

^jff*       apply  for  them,  and  to  give  their  addresses ;  he  does  not  give  the 

correct  address.     I  think  it  is  distinctly  implied  that  a  letter  sent 

to  the  address  which  he  gives  shall  be  a  letter  taken  as  having  been 

sent  to  him.    Suppose  this  case :  what  an  injustice  it  would  be  if  a 

man  might,  by  giving  a  false  address  or  by  omitting  part  of  his 

address,  get  out  of  the  liability  that  would  otherwise  fall  upon  him. 

The  question  here  is,  to  whom  is  the  default  to  be  attributed  ?   To 

whom  can  it  be  attributed  but  to  Mr.  Toumsend  himself? 

A  lengthened  argument  has  taken  place  to  shew  that  the  com- 
pany might,  by  research,  have  found  out  where  he  lived.  First  of 
all,  it  is  said  he  was  a  shareholder  in  the  Credit  Fonder  and  Mobi- 
lier  of  England,  Limited,  and  the  secretary  was  the  secretary  of 
the  one  company  and  the  other,  and  therefore  Mr.  Lowe  might 
have  known  and  supplied  the  word  *^ Dublin'*  Then,  again,  it  is 
said  that  there  was  the  name  of  a  Dvblin  broker  upon  the  appli- 
cation for  shares,  and  if  they  had  looked  at  the  stamps  upon  it 
they  would  have  seen  that  it  came  from  Duhlin,  and  therefore  it 
ought  to  have  been  filled  up  with  "  DiMin,*'  after  WesUand  Bow, 
I  think  the  answer  to  that  is  very  obvious.  All  this  business 
is  transacted  in  a  great  hurry ;  the  clerks  have  not  time  to  look 
and  see  where  every  man  lives,  therefore  it  is  incumbent  on  each 
applicant  to  give  his  address ;  and  it  amounts  to  a  contract  that  if 
the  letter  is  duly  posted  to  the  address  that  he  gives,  then  it  is  a 
notice  to  him ;  and  as  he  gave  Westland  Row  only,  I  consider  it  as 
good  a  notice  to  him  as  if  he  had  added  the  word  ^  Dublin^'  and  it 
had  reached  DtMin. 

Now,  is  there  any  authority  upon  the  subject?  Many  cases 
have  been  cited,  and  I  cannot  help  thinking  the  case  of  Adams  v. 
LindseH  (1)  is,  after  all,  the  authority  most  applicable  to  this  case. 
It  is  one  very  fully  commented  upon  by  Chief  Baron  KeUy  in  the 
American  Telegraph  Company  v.  CoUon  (2).  It  is  a  very  short  and 
plain  case.  The  person  who  desires  to  sell  goods  writes  ta  the 
person  proposing  to  buy  them,  offering  them  at  a  certain  price  on 
receiving  a  reply  by  return  of  post    The  proposed  buyer  lived  at 

(1)  1  B.  &  A.  681.  (2)  Law  Rep.  6  Ex.  108. 
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Bromsgrove,  which  is  a  well  known  town  in  the  county  of  Wareester.     Y.-O.  M. 
The  seller  directed  the  letter  to  Bromsgrove,  Leicestershire,  the        1871 
consequence  of  which  was  that  the  letter,  instead  of  arriving  towmwid's 
the  next  day,  was  delayed  two  days ;  and  then  the  receiver  of  the       ^^"' 
letter  wrote  and  accepted  the  offer*    The  question  was,  whether 
that  was  a  binding  offer.    Now,  it  is  perfectly  dear  if  it  meant 
that  the  answer  should  be  received  by  return  of  post  it  was  not 
so,  and  there  was  no  binding  contract;  but  if  it  meant  an  answer 
as  soon  as  our  conduct  will  enable  you  to  give  an  answer,  then 
the  condition  was  satisfied  as  the  man  did  not  get  the  letter  till 
the  third  day,  when  he  answered  it,  accepting  the  offer.     The 
question  was  in  whom  the  fault  lay. 

In  Adams  v.  LindseR  (1)  the  Court  said :  '*  The  Defendants  must 
be  considered  in  law,  as  making,  during  every  instant  of  the  time 
their  letter  was  travelling,  the  same  identical  offer  to  the  Plaintiffs ; 
and  then  the  contract  is  completed  by  the  acceptance  of  it  by  the 
latter.  Then  as  to  the  delay  in  notifying  the  acceptance,  that  arises 
entirely  from  the  mistake  of  the  Defendants,  and  it  therefore  must 
be  taken  as  against  them  that  the  Plaintiffs'  answer  was  received  in 
course  of  post"  I  say  in  similar  words  in  this  case,  the  delay  was 
caused  entirely  by  the  omission  of  Mr.  Toumsend,  to  put  his  proper 
address  in  the  letter.  He  has,  in  my  opinion,  contracted  with  the 
company  that  a  letter  addressed  to  him  at  a  place  which  he  gives 
as  his  address  shall  be  a  duly  posted  letter ;  and  he  who  has  caused 
the  mistake  is  not  the  person  entitled  to  take  advantage  of  it. 

That,  in  my  opinion,  completely  disposes  of  the  case ;  but  in 
order  to  take  away  all  possibility  of  excuse,  as  soon  as  the  com- 
pany got  back  the  letter  which  was  returned  by  the  Post  Office, 
they  took  this  course — I  do  not  think  it  was  the  best  course  that 
might  have  been  taken,  because  I  think  then  the  bustle  and  con- 
fusion of  posting  all  these  letters  having  been  got  over  they  might 
have  said :  "  this  is  a  Cr6dH  Fonder  shareholder ;  let  us  look  at  the 
books  and  see  what  his  address  is ;"  and  they  might  have  supplied 
the  word  **IhM%n,^'  but  they  did  not  do  so — ^finding  the  name  of  the 
brokers  through  whom  he  had  paid  the  deposit  into  the  bank  upon 
the  letter,  they  sent  a  letter  upon  the  20th  to  those  brokers, 
requesting  them  to  forward  it  to  Mr*  Toumsend ;  and  the  letter 

(1)  1B.&A.68?* 
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V.-O,  M.     arriving  on  the  2l8t,  an  hour  or  two  afterwards,  was  handed  by  them 

1871       to  Mr.  Tottmsend,  and  upon  the  21st  Mr.  To^lmsend  gets  the  letter 

TowKBEND*s  o{  allotment.     I  repeat  that  upon  that  occasion  Mr.  Tovmsend 

^^^       ought  at  once  to  have   admitted  that  the  mistake  had  arisen 

through  his  own  fault,  and  that  he  would  be  the  last  to  take  advan* 

tage  of  his  own  omission  in  not  giving  his  proper  address. 

Then  it  is  argued  that  before  the  letter  of  the  20th  was  sent  he 
had  retracted.  Upon  that  subject  I  am  by  no  means  satisfied. 
The  letter  of  the  company  was  posted  in  London  on  the  20th,  and 
was  sent  to  him  directly  it  reached  Dvhlin  upon  the  21st,  and  his 
letter  reached  the  company  upon  the  21st.  The  eases  all  concur 
in  this,  that  the  letter  becomes  the  property  of  the  person  to  whom 
it  is  sent  when  once  put  into  the  post,  provided  it  is  afterwards 
received,  and  the  letter  being  posted  in  London  upon  the  20tb,  was, 
at  any  rate,  a  good  allotment  on  that  day.  I  am  clearly  of  opinion 
that  there  was  a  good  allotment  upon  the  16th,  although  the  20th 
was  within  reasonable  time ;  and  the  second  letter  having  been 
received  by  him  on  the  21st,  I  must  consider  at  all  events  that  it 
was  a  notification  to  him  of  the  allotment. 

But  then  it  is  said  that  he  had  countermanded  it  on  the  same 
day.  Now  I  have  not  a  particle  of  evidence  to  shew  which  of  the 
two  letters  was  posted  first,  and  I  think  I  am  bound  to  hold  that  it 
is  incumbent  on  Mr.  Toumaend  to  shew  that  his  letter  was  posted 
before  theirs.  That  has  not  been  done,  and  I  shall  assume  that 
their  letter  was  posted  before  his  in  Dvhlin  ;  and  therefore  I  decide 
against  Mr.  Townsetid — first,  upon  the  ground  I  have  already  stated, 
that  the  letter  of  the  16tb,  being  directed  to  the  address  he  had 
given,  was  a  good  letter  of  allotment  to  him ;  and  secondly,  if  that 
had  failed,  at  all  events  the  letter  of  the  20th  was  a  good  notice  of 
the  allotment ;  and  in  my  opinion  upon  every  ground  he  is  bound 
by  that  letter  of  allotment. 

Another  topic  was,  that  there  has  been  great  delay;  and  at 
one  time  I  was  rather  inclined  to  think  there  was  something  in  that 
point  All  this  took  place  in  March,  1866,  and  the  company  was 
not  wound  up  till  September,  1867.  Now  if  the  company  had 
acquiesced  in  the  repudiation  of  his  shares  all  that  time,  there 
might  have  been  a  good  deal  in  the  argument  that  it  was  too 
long ;  but  it  turns  out  that  up  to  a  very  late  period  there  were 
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demands  on  one  side  and  resistance  on  the  other,  he  threatening  to     V.-O.  M. 
bring  an  action  for  the  return  of  the  deposit,  which  he  never  did,        1871 
and  they  throughout  insisting  that  he  should  pay  the  calls  made  townssmd's 
upon  the  shares,  so  that  there  was  not  on  either  side  a  retreat  from       ^^'' 
the  battle ;  the  company  were  making  demands  against  him  and 
he  was  resisting  them,  therefore  I  am  of  opinion  that  the  delay  is 
not  fiatal  to  the  official  liquidator ;  and,  looking  at  all  the  circum- 
stances, and  considering  the  many  other  persons  put  upon  the  list 
who  are  obliged  to  contribute,  I  am  unable  to  see  that  Mr.  Toums-' 
end  has  brought  himself  within  any  ground  upon  which  he  ought 
to  be  relieved  from  that  h'ability  which  he  would  have  incurred  if 
his  right  address  had  been  given ;  and  therefore  his  name  must 
be  retained  upon  the  list  of  contributories. 

Hr.  Olasie  asked  for  the  costs  of  this  application,  and  also  the 
costs  in  Chambers,  against  Mr.  Townsend. 

The  Viok-Chancellor  : — ^I  think  Mr.  Totonsend  must  pay  the 
costs  in  Chambers  and  here  also,  as  my  opinion  is  that  he  is  in  the 
wrong. 

Solicitors  for  the  Liquidators :  Messrs.  G.  8.  dh  H.  Brandon. 
Solicitors  for  Mr.  Taumsend :  Messrs.  De  Jersey  dh  Mieklen, 
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v.^.  B.  HE YMAN  V.  DUBOIS. 


1871 


[1868    H.    250.] 
Principal  and  Surety — Marshalling  Securities. 

A,  having  effected  policies  upon  his  own  life  with  an  assurance  office, 
mortgaged  them  to  the  office  as  a  security  for  successive  loans.  In  one  of 
these  mortgages  B,  became  surety  for  repayment  of  the  amount  borrowed. 
A,  subsequently  became  bankrupt,  and  B.  was  compelled  as  surety  to  pay 
part  of  the  debt. 

Upon  A,^s  death : — 

Edd,  as  against  A*s  assignee  in  bankruptcy,  that  B,  was  entitled  to  mar- 
shal the  securities  so  as  to  obtain  repayment  out  of  the  balance  of  the  several 
policy  moneys  of  the  amount  which  he  had  been  compelled  as  surety  to  pay : 
Eddt  also,  that  a  payment  to  B,  by  Ah  wife,  out  of  the  income  of  her 
separate  estate,  to  reimburse  him  for  the  loss  he  had  sustained,  was  not  a 
payment  on  account  of  or  as  agent  of  A,  so  as  to  set  free  the  policies  pro  tanio 
from  B.^s  claim. 

X  LAINTIFP  being  a  surety  for  the  debt  incurred  by  a  policy- 
holder on  a  mortgage  to  an  assurance  company  of  certain  policies 
effected  with  them,  sought  by  his  bill  to  recover  out  of  the  balance 
of  the  proceeds  of  the  policies  paid  into  Court  after  the  death  of 
the  policy-holder  the  amount  which  he  had  been  compelled  to  pay 
in  an  action  brought  against  him  as  a  surety  by  the  company. 

On  the  19th  of  February,  1863,  J.  E.  Tyrie  effected  a  policy 
(9322)  for  £2000  on  his  own  life  with  the  Sovereign  Life  Assurance 
Company y  and  on  the  21st  of  February  mortgaged  the  policy  to 
the  office  as  security  for  a  loan  of  £1000. 

On  the  10th  of  October,  1863,  Tyrie  effected  a  second  policy 
(9695)  for  £1000  with  the  Sovereign  Office,  and  on  the  12th  of 
October  mortgaged  it  to  the  office  for  £500. 

On  the  14th  of  January,  1865,  Tyrie  effected  a  further  policy 
for  £1000  (10,688),  and  on  the  16th  of  January  mortgag^  this 
policy,  together  with  policy  9322,  to  the  office  for  £1500.  In 
thb  last  mortgage  the  Plaintiff  and  one  Boyle,  who  soon  after- 
wards became  bankrupt,  became  sureties  for  the  repayment  of  the 
amount  thereby  secured. 

In  July,  1865,  Tyri^  became  bankrupt.    In  September,  1865, 
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'the  company  sued  Plaintiff  as  one  of  the  sureties,  and  judgment     y.-0.  B. 
was  recovered  against  him  for  £1500  and  costs.    The  Plaintiff  had        1871 
paid  the  company  £975  163.  lOd,  in  part  discharge  of  the  judg-     BmLs 
ment^  and  £24  3s.  2d.  for  costs.    It  appeared  tliat  policy  10,688      j.  ^' 

was  forfeited  for  non-payment  of  the  premium,  and  that  policy       

9332  became  liable  to  forfeiture  for  the  same  reason ;  but  in  that 
case  the  policy  was  allowed  to  be  reinstated  upon  payment  by 
Plaintiff  of  the  premium  and  interest 

On  the  death  of  Tyrie  in  September,  1867,  two  sums  of  £2000 
and  £1000  became  payable  to  his  assignee  from  the  office,  in 
respect  of  the  two  subsisting  policies  (9322,  9695),  subject  to 
Inpayment  of  the  advances  made  by  the  company.  After  discharg- 
ing these  mortgages  there  remained  a  balance  of  £795  11«.  lOd. 
due  upon  the  policies,  and  to  establish  a  charge  on  this  balance  to 
-the  extent  of  the  money  which  had  been  recovered  from  him  as 
surety  the  Plaintiff  had  filed  his  bill,  submitting  that  inasmuch 
as  on  taking  the  accounts  the  balance  of  the  moneys  payable  in 
respect  of  policy  9322  would  not,  it  was  apprehended,  be  found 
sufficient  to  satisfy  the  charge  claimed  by  him,  he  was  entitled,  as 
against  Tytie't  assignee  in  bankruptcy,  to  have  the  moneys  payable 
in  respect  of  both  policies  marshalled,  so  as  to  give  him  the  benefit 
of  the  balance  of  policy  9695,  after  satisfaction  of  the  company's 
charge  thereon. 

It  appeared,  from  Plaintiff's  answer  and  his  affidavit,  that  on  the 
13th  of  September,  1866,  he  received,  through  his  solicitor,  from 
the  wife  of  /.  E.  Tyrie  a  sum  of  £400,  and  in  August,  1867,  a 
further  sum  of  £50.  These  sums,  as  Plaintiff  was  informed,  were 
derived  from  the  income  of  Mrs.  Tyrie^s  separate  estate  indepen- 
dently of  her  husband,  and  he  understood  that  the  motive  of  her 
paying  such  sums  to  him  was  to  reimburse  to  him  (so  far  as  they 
would  extend)  the  money  which  she  was  aware  Plaintiff  had  been 
compelled  to  pay,  and  had  paid,  as  surety  for  her  husband.  Nothing 
was  said  about  Mrs.  Tyrie  giving  him  (Plaintiff)  these  sums  for  or 
on  behalf  of  her  husband,  or  with  the  view  of  setting  free  for  the 
benefit  of  his  estate  any  security  held  by  Plaintiff  in  respect  of  the 
payments  which  he  had  made.  ^On  the  contrary,  I  distinctly 
(understood  that  the  said  gifts  to  me  constituted  a  transaction  in 
which  no  one  but  herself  and  I  were  concerned,  and  I  believe  that 
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Y.-O.  B.     she  made  snch  payment  or  gift  in  discharge  of  what  she  thought  a 

1871        moral  obligation,  and  not  for  the  purpose  of  satisfying  the  liability 

'    Heyman     ^^  ^^^  ^^  *^'  •^*  lynd  upon  the  judgment"  which  was  recovered 

DcBois.     ^y  ^'  ^^  ^^^^^  ^f  ^^®  company  against  Plaintiff  and  not  against 

Tyrie, 

The  Plaintiff  also  stated  his  belief  that  Mrs.  Tyrie  did  not  either 
directly  or  indirectly  pay  the  money  either  wholly  or  partly  for 
the  purpose  of  satisfying  the  liability  of  her  husband  upon  such 
judgment,  but  that  she  paid  such  sums  solely  for  the  purpose  of 
relieying  him  (the  Plaintiff),  as  far  as  she  could,  from  the  incon* 
yenience  to  which  he  was  personally  subjected  by  reason  of  his 
having  become  surety  for  her  husband.  The  answer  (of  Plaintiff) 
also  submitted  that  under  the  circumstances  Mrs.  l)/rie  acquired 
an  interest  in  the  securities  to  the  benefit  of  which  he  claimed  to 
be  entitled,  and  that  he  (PlaintifiE)  was  bound  to  prosecute  the 
suit,  for  the  purpose  not  only  of  recovering  the  balance  due  to 
himself,  but  of  making  such  securities,  so  far  as  they  would  extend,, 
available  for  repaying  her  the  sums  so  advanced  out  of  her  separate 
estate  with  interest 

Mr.  Kay,  Q.C.,  and  Mr.  Westlake,  for  the  Plaintiff,  contended 
that  a  surety  who  had  paid  off  the  debt  for  which  he  became 
answerable  was  entitled  to  stand  in  the  place  of  the  creditor,  and 
to  all  the  equities  which  the  creditor  could  have  enforced,  not 
merely  against  the  principal  debtor  but  also  against  all  persons 
claiming  under  him.  As  against  Tyrie's  assignee,  the  company 
as  creditors,  would  have  had  the  right  to  consolidate  these  secu- 
rities and  retain  their  debt  out  of  either  policy ;  and  accordingly 
the  Plaintiff  was  entitled  to  have  the  securities  marshalled  and  to 
be  paid  the  whole  amount  which  he  had  been  compelled  to  pay  as 
Burety,  before  anything  was  paid  to  the  assignee  in  respect  of 
either  policy :  Drew  v.  LoekUt  (1) ;  Wright  v.  Morley  (2) ;  Newtofi 
V.  ChorUon  (3). 

Mr.  AmpUetty  Q.C.,  for  Tyrie^s  assignee,  took  the  objection  that 
Mrs.  Tyrie  ought  to  be  a  party  to  the  suit,  as  she  had  reimbuFBed 
Plaintiff  what  he  had  been  compelled  to  pay  on  behalf  of  her  bus* 

(1)  32  Beav.  499.  (2)  11  Yes.  12,  22. 

(8)  10  Hare,  646. 
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band,  and  she  was  a  eestui  que  trust  to  that  extent  of  any  moneys     y.-C.  B. 
that  might  be  recovered  in  this  suit.  1871 

Mr.  Kay : — 

The  payment  by  Mrs.  Tyrie^  was  a  merely  voluntary  payment 
on  her  part,  to  reimburse  Plaintiff  for  the  loss  he  had  been  put  to, 
and  was  in  no  sense  a  payment  in  the  name  or  on  behalf  of  her 
husband's  assignee,  so  that  he  could  afterwards  adopt  it  or  affect 
Plaintiff's  rights.  Where  a  person  does  not  intend  to  act  as  an 
agent,  there  is  no  authority  for  holding  that  defect  of  intention  as 
well  as  defect  of  authority  can  be  cured ;  and  the  benefit  of  Mrs. 
Tyrie*s  payment  cannot  be  claimed  by  her  husband's  assignee& 
in  exoneration  pro  tanto  of  the  policy  moneys  any  more  than  if  the 
payment  had  been  made  by  an  entire  stranger. 

[They  cited  upon  this  point  Walter  v.  James  (1).] 

Mr.  Amphlett,  Q.C.,  and  Mr.  J.  Simmonds,  for  Tyries  assignee  in 
bankruptcy : — 

The  Plaintiff  as  a  surety  has  no  right  to  the  benefit  of  any  secu- 
rities except  those  which  were  pledged  for  the  particular  debt  for 
which  he  has  become  surety.  Being  surety  for  a  part  of  a  debt 
only  he  cannot  claim  the  benefit  of  a  security  given  by  the  debtor 
to  his  creditor  at  a  different  time  for  emother  part  of  the  debt : 
Wade  V.  Coope  (2) ;  South  t.  Bloxam  (3).  The  equitable  right 
which  a  mortgagee  has  of  consolidating  his  securities  is  one  which 
he  can  get  rid  of  at  any  time  to  the  prejudice  of  those  behind  him  ; 
and  a  surety  cannot  stand  in  a  better  position  than  a  second  mort- 
gagee. When  the  mortgagee  has  received  his  money,  then,  if  no 
balance  remains,  the  surety  for  the]  first  mortgage  has  no  equity  to 
proceed  against  the  surplus  on  a  second  mortgage,  for  which  he  did 
not  become  a  surety :  Ex  parte  BwJiworth  (4).  With  respect  to 
the  costs  recovered  against  the  Plaintiff,  and  added  to  his  present 
demand,  a  surety  is  not  entitled  after  defending  an  action  to  which 
there  was  no  proper  defence,  to  charge  the  costs  against  his 
principal :  Lampleigh  t.  Braithwait  (5). 

(1)  Law  Ecp.  6  Ex.  124.  (3)  2  H.  &  M.  457. 

(2)  2  Sim.  165.  (4)  10  Yes.  409. 

^  (5)  1  Sm.  L.  C.  eth  Ed.  189. 
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V.-O.  B.         No  creditor  of  the  husband,  who  has  received  payment  from  the 

1871       wife,  even  out  of  her  separate  estate,  can  sue  the  husband  without 

Hktuah     deducting  from  his  claim  the  amoimt  which  he  has  so  received ; 

Dubois      *^^  ^  *^®  Plaintiff  has  received  £450  from  Mrs.  Tyrie  in  re- 

payment  of  the  amount  which  he  has  been  compelled  to  pay  in 

the  action,  the  ^balance  of  the  policy  moneys  is  to  that  extent  set 
free  from  any  claim  on  his  behalf. 

Mr.  Everitif  for  the  Sovereign  Life  Assurance  Compomy. 

Sir  James  Bacjon,  V.C.  : — 

The  Plaintiff  is  entitled  to  the  right  claimed  by  him  of  having 
the  securities  marshalled  so  as  to  be  paid  out  of  the  balance  of  the 
policy  moneys  the  sums  which  he  has  been  compelled  to  pay  under 
the  judgment  (including  the  costs  of  the  action).  Upon  the  other 
point,  the  payment  to  Plaintiff  out  of  her  separate  estate  by 
Mrs.  Tyrie  stands  on  the  same  footing  exactly  as  a  payment  by  an 
entire  stranger  under  no  liability  whatever,  in  order  to  reimburse 
Plaintiff  for  the  loss  he  had  been  put  to  on  account  of  her  husband, 
and  such  payment  cannot  in  any  way  affect  the  rights  of  Plaintiff 
against  the  balance  of  the  policy  moneys. 

Solicitors:  Messrs.  Elmdie,  Forsyth,  &  Sedgmeh;  Dubois; 
Davies,  Campbell,  &  Beeves. 
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In  re  DAVIES'  TEUSTS.  v.^.  w. 

1871 
Power  of  Appointment — Direction  to  pay  Debts — Bequest  of  Legacies  and  Be^         ,^^y^ 

aidue ^Deaths  of  Besiduary  Legatees — Lapse — Next  of  Kin — Wills  Act^      Nov. IS; 

1  Vict.  c.  26,  s,  27.  -^5, 

5.  D,y  who  had,  under  the  will  of  her  late  husband,  a  general  power  of 
appointment  over  a  moiety  of  his  residuary  estate,  by  will,  in  1869,  after 
directing  that  her  debts  should  be  paid,  and  giving  pecuniary  legacies, 
bequeathed  the  residue  of  her  personal  estate,  which  she  had  any  title  to  or 
interest  in,  unto  her  brothers  and  sisters  JIf.,  E,^  IT.,  and  J.  equally,  and 
appointed  an  executor. 

M.  and  J,  died  in  the  lifetime  of  the  appointor : — 

Edd^  that  the  next  of  kin  of  the  husband  were  entitled  to  the  shares 
which  M,  and  J,  would  have  taken  if  they  had  survived  the  appointor. 

Petition. 

Robert  Bavies^  who  died  on  the  23rd  of  September,  1866,  by 
will,  in  June,  1866,  after  making  certain  bequests,  gave  the  residue 
of  his  estate  to  trustees,  upon  trusts  inter  cUiay  to  convert  and 
invest  the  proceeds,  and  to  pay  the  income  unto  his  wife,  Sarah 
Davies,  during  her  life,  and  after  her  death,  upon  trusts,  after  the 
payment  of  certain  legacies,  as  to  one  equal  moiety  of  his  residuary 
personal  estate,  for  such  person  or  persons  to  whom  Sarah  Davies 
should  by  will  give,  appoint,  and  bequeath  the  same.  The  testator 
appointed  Sarah  Davies  and  two  others  executrix  and  executors  of 
his  will,  but  one  of  the  executors  did  not  prove. 

Sarah  Davies,  who  died  on  the  18th  of  August,  1869,  by  will, 
dated  the  5th  of  that  month,  after  declaring  that  all  her  just 
debts,  funeral  and  testamentary  expenses,  should  be  paid  and  dis- 
charged, and  giving  three  legacies,  which  amounted  in  the  aggre- 
gate to  £150,  proceeded  as  follows :  '*  I  give  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  moneys  in  the  funds,  and  all 
moneys  due  to  me  on  mortgage  or  otherwise,  and  all  my  personal 
estate  wheresoever  and  whatsoever  of  which  I  shall  die  possessed, 
or  have  any  title  to  or  interest  in,  unto  my  sister  Mary  MinshaU, 
my  sister  Elizabeth  Green^  my  brother  WiUiam  Heatleyy  and  my 
brother  Joseph  Eeatley,  to  be  equally  divided  between  them,  share 
and  share  alike,  as  tenants  in  common;  and  I  appoint  Oeorge  Min- 
shall  sole  executor  of  my  said  will." 
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y.-C.  w.        Both  Mary  MinshaU  and  Joseph  HJeatley  died  in  the  lifetime  of 

1871       Sarah  Davies. 

In  re  Letters  of  administration  de  bonis  non,  with  the  will  annexed  of 

TRcm     Bobert  Dames,  were,  in  January,  1871,  granted  to  the  Petitioner, 

Elizabeth  Oliver,  and  she  paid  into  Court  the  sum  of  £347  6*.  3d. 

cash  to  the  credit  of  '^  In  the  Matter  of  the  Trusts  of  the  Moiety  of 
the  Besiduary  Estate  of  Bdbert  Davies" 

Robert  Davies  died  without  leaving  any  issue,  but  he  left  next 
of  kin ;  and  they  contended  that  the  one  equal  fourth  part  of  the 
residuary  estate  of  Robert  Davies,  to  which  Mary  MinshaU  and 
Joseph  EeaUey  would  have  been  entitled  if  they  had  survived 
Sarah  Davies,  and  which  amounted  to  the  sum  of  £347  6s.  3(2., 
formed  part  of  the  personal  estate  of  Robert  Davies  undisposed  of 
by  his  will ;  and  that  the  £347  68.  3d.,  together  with  any  further 
moneys  in  the  hands  of  the  administratrix  representing  the  said 
equal  fourth  part  of  the  residuary  estate,  was  distributable  amongst 
the  next  of  kin  of  Robert  Davies;  and  they  prayed  for  a  declaration 
accordingly. 

Mr.  r.  N.  Lawrenee,  for  the  Petitioner : — 

The  question  is  whether  the]  appointor  intended  by  her  will  to 
exercise  her  power  of  appointment  over  the  fund,  so  as  to  make  it 
her  own  for  all  purposes,  and  not  merely  for  a  limited  purpose. 
There  is  no  gift  to  trustees;  nor  a  distinct  appointment  of  the 
whole  of  the  moiety.  In  no  way  has  the  appointor  shewn  an 
intention  to  make  the  moiety  part  of  her  personal  estate  for  all 
purposes.  There  has  been  no  blending  of  the  two  estates.  She 
had  sufficient  funds  for  the  payment  of  her  debts  and  funeral  and 
other  expenses.  If  Sarah  Davies  had  died  in  the  lifetime  of  the 
testator,  he  would  have  died  intestate  as  to  this  moiety ;  and  there- 
fore he  must  be  treated  as  having  died  intestate  as  to  the  fund 
which  represents  the  two  shares. 

[He  cited  Easum  v.  Appleford  (I) ;  Bristoxv  v.  Skirrow{^)\ 
Hawthorn  v.  Shedden  (3)  ;  Shdford  v.  Adand  (4) ;  Hurlstone  v. 
Ashton  (5) ;  Eoare  v.  Osborne  (6) ;  In  re  Caplin's  Will  (7) ;    WU- 

(1)  6  My.  &  Cr.  56.  (4)  23  Beav.  10. 

(2)  Law  Rep.  10  Eq.  1.  (5)  11  Jur,  (N.S.)  725. 

(3)  3  Sm.  &  Giflf.  293.  (6)  12  W.  R.  661. 

(7)  2  Dr.  &  Sm.  527-530. 
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day  Y.  Bamett  (1) ;  Chamberlain  y.  Hutchinson  (2) ;  Wilkinson  v.     V.-O.  w. 
Schneider  (3);  Lefevre  v.  Fredand  (4);  and  JSrioieiwfew  v.  TF*?-       1871 
liams  (5).] 


Mr.  FFo/for,  for  the  executor  of  Sarah  Davies,  contended  that 
she  had  so  dealt  with  the  moiety  as  to  bring  about  an  amalgama- 
tion of  it  with  her  own  estate ;  that  the  sum  in  Oourt  representing 
the  two  shares  was  part  of  her  general  estate^  and  that,  therefore, 
it  was  now  divisible  amongst  her  next  of  kin. 

[He  referred  to  Wilday  v.  Bamett  (6) ;  In  re  Wilkinson  (7) ; 
Attorney-General  v.  Brackenbury  (8).] 

Mr.  Lawrence^  in  reply,  referred  to  Silk  v.  Prime  (9),  and  Tvdor^s 
Leading  Gases.  (10) 


Dec.  5.    Sib  John  Wickens,  V.C.  : — 

Sarah  DavieSy  having  a  life  interest  in  the  whole,  and  a  general 
power  of  appointment  over  a  moiety  of  the  residuary  estate  of  her 
late  husband,  Robert  Davies,  made  her  will,  dated  the  5th  of  August, 
1869,  by  which  she  directed  that  her  debts  and  funeral  expenses 
should  be  paid  and  discharged,  and,  after  giving  three  pecuniary 
legacies,  proceeded  as  follows.  [His  Honour  read  the  words  above 
stated.] 

The  testatrix  survived  two  of  the  four  persons  to  whom  she 
bequeathed  the  residue  of  her  estate,  and  died  on  the  13th  of 
Augusts  1869.  As  she  lived  only  eight  days  after  making  her 
will,  it  is  to  be  presumed  that  the  two  residuary  legatees  who 
died  before  her  died  also  before  the  will  was  made.  But  this 
seems  for  the  present  purpose  immaterial.  The  question  is 
whether  the  next  of  kin  of  Robert  Davies,  or  the  next  of  kin  of  the 
testatrix,  take  the  two  eighth  shares  of  Robert  Davies*  residuary 
estate  which  his  widow  had  power  to  dispose  of,  but  as  to  which 

i  (1)  Law  Rep.  6  Eq.  193-196.  (6)  Law  Rep.  6  Eq.  193. 

(2)  22  Beav.  444.  (7)  Ibid.  4  Ch.  587.  ^ 

(3)  Law  Rep.  9  Eq.  423.  (8)  32  L.  J.  (Ex.)  108. 

(4)  24  Beav.  403.  (9)  1  Bro.  C.  C.  138,  n. 

(5)  Law  Rep.  7  Eq.  310.  (10)  Vol.  II.  p.  95. 
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Dayibs' 

Tbusts. 
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Y.-0.  w.    her  intended  disposition  failed  by  lapse,  or  something  analogous  to- 

1871       lapse; 

}^  It  seems  settled  by  the  cases  of  Chamberlain  v.  Hutchinson  (ly 

Dayieb*  ^  and  WHkinaon  v.  Schneider  (2) — ^authorities  which  are  binding  on 

me — that  a  testamentary  appointment,  under  a  general  power, 

to  A.  in  trust  for  B.,  which  lapses  as  to  the  beneficial  interest  by 
B,^8  death  before  the  appointor,  operates  as  a  good  appointment 
in  favour  of  ii.  who  holds  on  the  same  trusts  as  if  it  had  been  the 
appointor's  own  property. 

It  must  also,  I  think,  be  considered  settled  law  that  where  a 
testator,  with  a  general  power  of  appointment,  gives  legacies  and 
appoints  an  executor,  he  must  be  taken  as  exercising  his  general 
power  to  the  extent  to  which  the  fund  subject  to  it  is  required  ta 
make  the  legacies  effective.    And  even  that  where  a  testator 
having  such  a  power  makes  a  will  directing  the  payment  of  his 
debts  without  more  and  appointing  an  executor,  the  appointed 
fund  is  liable  for  the  payment  of  his  debts  if  his  own  estate  is  in- 
sufficient.   The  same  rule  would,  I  conceive,  apply  in  both  these 
cases,  though  no  executor  were  appointed.    It  has  not  yet  been 
decided  that  an  appointment  of  an  executor  without  more  would,, 
since  the  Wills  Act,  1  Vict  c.  26,  make  the  fund  assets.    And  so 
to  hold  would  appear  to  give  a  very  unnatural  construction  to 
sect.  27  of  the  Wills   Act  as  to  the  execution  of  powers  by  a 
general  disposition.    Having  regard  to  the  27th  section,  it  seems 
not  unreasonable  to  hold  that  a  testator  having  a  general  power, 
and  directing  a  certain  application  of   his   property,  must  be 
taken  in  all  cases  to  exercise  the  power  to  the  extent  to  which 
the  direction  is  effectual.     The  difficulty  lies  in  extending  this 
rule  to  cases  where  the  direction  is  ineffectual.     Of  course  a 
testator  may  say,  "  I  appoint  to  my  executor  as  part  of  my  per- 
sonal estate,"  and  may  expressly,  or  in  the  event,  leave  his  per- 
sonal estate  undisposed  of;   and  yet  it  may  be  held  that  he  has 
nevertheless  made  it  part  of  his  personal  estate  for  all  purposes. 
But  in  general,  where  the  appointment  is  for  a  limited  purpose,  or 
a  purpose  which  fails,  it  would  seem,  on  principle,  that  there 
should  be  no  appointment  at  all,  or  none  beyond  the  limited  purpose. 
Unquestionably  there  is  great  difficulty  in  construing  an  appoint- 

(1)  22  Beav.  444.  (2)  Law  Rep.  9  Eq.  423. 
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ment  of,  for  instance^  an  equitable  interest  in  a  money  fund  to  A,     Y.-G.  W. 
in  trust  for  J3.  as  differing  from  an  appointment  of  the  same  fund        1871 
to  B, ;  and  doubts  might  be  suggested  as  to  the  effect  of  such  a       i^rt 
gift  where  A.  died  before  the  testator  as  well  as  £.,  or  where  there      XEciraf 

is  an  appointment,  for  example,  to  a  person  in  trust  for  A.  for  her       

separate  use,  with  remainder  to  her  children,  no  executor  being 
named,  and  there  being  no  children.  Still,  though  there  is  binding 
authority  for  holding  that  a  bequest  of  residue  to  A,  in  trust  for  £. 
makes  the  fund,  subject  to  a  general  power,  assets  for  all  purposes 
of  the  appointor,  it  does  not  appear  to  have  been  yet  decided  that 
where  there  is  no  appointment  to  A.^  but  merely  an  appointment 
to  B.  direct,  and  B.  dies  before  the  testator,  the  result  is  the  same. 
Here  there  is  an  appointment,  which,  under  the  old  law  as  well  as 
the  new,  would  make  the  appointed  fund  assets  for  debts  to  the 
extent  of  any  deficiency  of  the  appointor's  personal  estate ;  and  (at 
any  rate  under  the  new  law)  would  make  it  assets  for  paying  the 
legacies  in  case  of  a  like  deficiency.  There  is  then  a  general  gift 
and  appointment  of  residue  which  fail  as  to  two  fourth  parts  of 
it.  And  the  real  question  is,  whether  I  am  bound  to  hold  that  these 
two  fourth  parts  (after  payment  of  all  debts  and  legacies)  are 
effectually  appointed  for  every  purpose.  No  authority  seems  to 
go  so  far;  and  though  to  hold  otherwise  tends  to  draw  a  line 
between  gifts  not  quite  satisfactorily  distinguished  in  principle,  it 
seems  less  dangerous  to  do  this  than  to  adopt  the  opposite  view, 
and  to  hold  what  would,  in  many  cases,  carry  the  effect  of  a  will  far 
beyond  its  intention.  I  therefore  decide  that  the  next  of  kin  of  the 
husband  are  entitled.  The  costs  will  be  as  between  solicitor  and 
client,  and  must  come  out  of  the  fund ;  and,  the  administratrix 
requesting  it^  I  shall  direct  an  inquiry  as  to  the  next  of  kin 
of  Bdbert  Davies. 

Solicitors  for  the  Petitioner :  Messrs.  BieJcneU  dt  Hartin. 
Solicitor  for  the  Eespondent :  Mr.  E.  Clarke. 
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V.-0.  w.  In  re  BAKER'S  TRUSTS. 

1871 

""^^^  Pauper  Lunatic  in  Colony — Maintenance — Wife^s  Separate  Estate — CoUmud 

jy'  ,  I  *  Statute — Matter  in  Lunacy — Accrued  and  Future  Dividends, 


The  accrued  dividends  on  a  fund  settled  to  the  separate  use  of  a  married 
woman,  who  had  heen  for  many  years  an  inmate  of  a  pauper  lunatic  asylum 
in  the  colony  of  Victoria^  Australia,  were  ordered  to  be  paid  to  the  Colonial 
Master  in  Lunacy  towards  the  payment  of  expenses  incurred  for  past  main- 
tenance ;  and  the  future  dividends  on  the  same  fund  were  ordered  to  be  paid 
to  the  same  Master  in  Lunacy,  he  being,  on  the  construction  of  the  Colonial 
Statute,  the  committee  of  the  lunatic's  estate. 

Petition. 

Samuel  Baker ^  the  &ther  of  Sarah  Salmothy  by  will,  on  the  13th  of 
June,  1852,  devised  his  fiEums  to  his  sons ;  and  after  bequeathing 
to  each  of  his  children  the  som  of  £600,  or  enough  to  make  up 
that  sum  in  case  he  had  advanced  them  money  in  his  lifetime, 
directed  that  the  income  of  the  residue  of  his  estate  should  be 
paid  to  his  wife  for  her  life,  and  that  after  her  death  the  residue 
should  be  divided  amongst  his  children.  The  testator  settled  his 
daughter  SaroKs  share  (including  the  £600)  upon  her  for  life, 
for  her  separate  use,  and  so  that  it  should  not  be  alienable,  and 
after  her  death,  gave  it  to  her  children,  and  in  case  she  should 
have  no  children  he  gave  it  to  her  brothers  and  sisters,  or  such  of 
them  as  should  be  living  at  her  death. 

The  testator  died  on  the  15th  of  June,  1852.  The  residue  of 
the  testator's  estate  amounted  to  more  than  £9000.  It  was 
invested,  and  the  income  was  paid  to  the  widow  during  her  life. 
She  died  in  1864.  Sarah  Salmon^  on  the  17th  of  August^  1846, 
intermarried  with  Laurence  Salmon,  a  builder.  They  both  went  io 
Australia.  Nothing  was  heard  of  Sarah  Salmon  for  some  years. 
It  appeared  in  evidence  that  she  was,  on  the  27th  of  October,  1858, 
admitted  as  a  pauper  inmate  into  the  lunatic  asylum  eAMdbourne, 
Victoriay  and  that  she  had  been  there  ever  since.  The  share  of 
Sarah  Salmon,  under  her  father's  will,  amounted  to  about  £1400. 
The  money  was  paid  into  Court  and  invested  in  consols.  The  hus- 
band was  liviDg,  but  was  unable  to  maintain  his  wife.    He  had  not 


VOL.  Xm.]  EQUITY  CASES.  169 

been  served  with  this  Petition,  which  was  presented  by  the  Master  V.-O.  W. 
in  Lunacy  of  the  Colony  of  Victoria,  Australia,  praying  that  the       1871 
arrears  of  the  dividends  on  the  consols  (about  £260)  might  be        in  re 

applied    towards   the   expenses  incurred  by  that  colony  in  the  xliu^* 

maintenance  of  Sarah  Salmon,  and  also  that  the  future  dividends  .   

might  be  applied  towards  the  lunatic's  future  maintenance. 

Mr.  iL  C.  Bruce,  for  the  Petitioner : — 

This  18  the  first  case  in  which  an  application  has  been  made  on 
behalf  of  a  public  authority  for  payment  of  dividends  out  of  the 
separate  estate  of  a  married  woman  for  the  expenses  incurred  in 
her  maintenance  as  a  lunatic  in  a  pauper  establishment.  The 
Master  in  Lunacy  of  the  Colony  of  Victoria,  Australia,  is,  under 
the  provisions  of  the  Colonial  Lunacy  Acts  of  1867  and  1869, 
entitled  to  collect  and  receive  the  estate  of  a  lunatic  in  that 
colony.  In  the  case  of  In  re  SmeaiorCs  WUl,  which  came  be- 
fore Sir  J.  Stuart  on  the  21st  of  March,  1870,  on  the  petition 
of  jF.  Wilkinson,  of  Mdhowme,  Master  in  Lunacy  of  the  Colony 
of  Victoria,  and  of  Hugh,  Lewis  Taylor,  of  London,  manager  of 
the  Bank  of  Victoria,  and  attorney  of  F.  Wilkinson,  a  sum  of 
£119  18s.  l\d.,  part  of  a  sum  of  £989  19.  M.  New  £3  per  Cent. 
Annuities  remaining  to  the  credit  of  the  account  in  the  matter,  so 
far  as  related  to  the  clear  residuary  estate,  was  directed  to  be  sold, 
and  the  money  to  arise  by  the  sale,  and  the  dividends  as  they 
should  accrue  due  on  the  residue  of  the  annuities  during  the  life 
of  William  Charles  Smeaton,  were  ordered  to  be  paid  to  Hugh 
Leicis  Taylor  as  the  attorney  of  F.  Wilkinson,  In  ordinary  cases 
the  expenses  of  maintaining  a  wife  become,  no  doubt,  a  debt  of  the 
husband. 

[The  y ice-Chancellor  : — The  difSculty  in  the  present  case  is, 
that  the  expenses  incurred  became  a  debt  of  the  husband,  and  the 
Petitioner  asks  that  it  may  be  paid  out  of  the  wife's  separate 
estate.] 

Mrs.  Salmon  was  not  placed  in  a  lunatic  asylum  by  her  husband, 
but  by  legal  authority.  Debt  can  arise  only  on  contract  either 
express  or  implied ;  and  where  a  wife  is  placed  either  in  prison,  or, 
as  in  Mrs.  Salmon^s  case,  in  a  lunatic  asylum,  there  is  no  contract 


Baker's 

Trusts. 
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y.-G.  W.  on  the  part  of  the  husband,  and  he  is  not  liable  at  law  for  the 
1871  expenses  incurred  in  her  maintenance.  That  dij£culty  was  re« 
In  re  cogniscd  in  the  report  for  1850  of  the  Poor  Law  Commissioners : 
Fry's  Lunacy  Acts  (1) ;  and  after  the  report  had  been  considered 
by  the  authorities,  the  5th  section  of  the  statute  13  &  14  Vict. 
c  101,  was  passed.  By  it  guardians  and  overseers  are  empowered 
to  recover  the  expenses  of  maintenance  of  a  pauper  lunatic  wife 
from  her  husband  by  summary  proceeding  before  the  justices. 

[The  Vice-Chancellor  : — Assuming  that  the  section  is  appli- 
cable, does  it  not  increase  the  difficulty  ?  It  says  that  the  husband 
may  be  summoned  to  appear  before  the  justices  in  reference  to  the 
maintenance  of  his  wife,  and  that  they  may  make  an  order  upon 
him  for  the  cost  of  her  maintenance.  The  Petitioner  asks  me  to 
direct  payment  to  him  of  the  separate  estate  of  Mrs.  Salmon,  in 
order  that  he  may  apply  it  towards  the  discharge  of  what  is  prima 
fade  her  husband's  debt.] 

Here  the  husband  is  quite  unable  to  maintain  his  wife.  There 
is  no  direct  authority  that  touches  this  case.  Cases  have  come 
before  the  Coui-ts  on  applications  by  boards  of  guardians  in  this 
country,  where  the  persons  concerned  and  the  property  have  been 
resident  and  situate;  but  here  the  persons  concerned  are  in 
Attstralia.  In  none  of  those  cases,  however,  has  there  been  any 
attempt  to  deal  with  the  separate  estate  of  a  married  woman.  In 
Peters  v.  Orote  (2)  a  married  woman,  entitled  to  a  fund  in  Court 
standing  to  an  account  in  the  joint  names  of  her  husband  and 
herself,  became  of  unsound  mind,  and  was  placed  by  her  hus- 
band in  a  lunatic  asylum.  The  Court  allowed  a  part  of  the  fund 
to  be  paid  to  the  husband  for  the  purpose  of  discharging  the 
debt  incurred  on  her  account,  and  of  the  sum  so  received  by  him 
he  paid  part  to  the  proprietor  of  the  asylum,  and  applied  the 
residue  to  his  own  use.  The  proprietor  of  the  asylum  being  unable 
to  obtain  any  further  payment  from  the  husband,  a  petition  was 
presented  by  the  wife's  brother  stating  that  she  had  no  property 
except  the  fund  in  Court,  and  that  no  settlement  was  made  on  the 
marriage;  and  in  accordance  with  the  prayer  of  the  petition,^ 
which  had  not  been  served  on  any  one,  the  Court  ordered  a  further 

• 

(1)  Pages  545,  546.  (2)  7  Sim.  238. 
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part  of  the  fund  to  be  sold,  and  the  proceeds  paid  to  the  pro-     V.-O.  w. 
prietor  of  the  asylum  in  discharge  of  the  debt  due  to  him ;  and        1871 
Mr,  Shelfordy  in  his  book  on  the  Law  of  Lunatics  (1),  gives  a       in  re 
esse  o{  Re  Evans  (24th  May,  1826),  in  which  the  dividends  of  a     ^/^^^l 

fund  held  in  default  of  appointment  in  trust  for  the  separate  use  of       

a  married  woman,  without  power  of  anticipation,  were  ordered  to 
be  paid  to  the  husband,  to  be  applied  by  him  as  committee  in  and 
towards  her  maintenance;  and  in  March,  1828,  it  was  further 
ordered  that  a  rent-charge  of  £200  a  year,  also  settled  to  the 
wife's  separate  use,  should  be  paid  to  the  husband. 

[He  also  cited  Attorney-General  v.  Pamther  (2),  Nettleshipp  v. 
NeiUeshipp  (3),  Edwards  v.  Abrey  (4),  In  re  Law  (5),  In  re  Bods- 
worth's  Trust  (6),  and  Bavies  v.  Davies  (7) ;  and  submitted  that  the 
Court  had  power  to  make  the  order  asked  for  as  regarded  the 
application  of  the  accrued  dividends  towards  the  repayment  of 
expenses  for  past  maintenance ;  and  asked  for  an  order  in  respect 
of  the  future  dividends. 

Mr.  Benshaw,  for  the  Eespondent,  the  surviving  trustee  of  the 
will,  did  not  oppose  the  application. 

^  The  Vice-Chancellob  : — On  the  authority  of  the  case  of  Peters 
V.  Orote  (8)  I  will  make  the  order  asked  for  as  regards  the  applica- 
tion of  the  accrued  dividends  to  the  cost  of  past  maintenance ;  but 
before  I  make  any  order  appropriating  the  future  dividends  for 
the  cost  of  the  future  maintenance  of  the  lunatic,  I  should  wish 
the  Colonial  Acts  to  be  further  looked  into ;  and  the  Petition  must 
stand  over  for  that  purpose. 

Mr.  Benshaw : — I  have  looked  through  the  Colonial  Act,  intituled 
the  LwMcy  Statute  (No.  809),  which  was  passed  by  the  Legisla- 
ture of  the  Colony  of  Vidoria  on  the  6th  of  September,  1867,  "  to 
consolidate  and  amend  the  law  relating  to  lunatics  ;**  and  also  the 
Act  (No.  cccxlii.)  which  was  passed  on  the  31st  of  August,  1869, 
to  amend  ** The  Lwnacy  Statute^*  and  it  appears  that  by  sect.  3  it 

(1)  2nd  Ed.  p.  204.  (5)  7  Jur.  (N,  S.)  410. 

(2)  3  Bro.  C.  C.  440,  444.  (6)  10  Hare,  16. 

(3)  10  Sim.  236.  (7)  2  D.  M.  &  G.  61. 

(4)  2  Coop.  C.  P.  177.  (8)  7  Sim.  238. 
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y.-C.  W.     was  enacted  that  the  147th  section  of  the  Lunaey  Statute,  which 

1871       limited  the  power  of  the  Master  in  Lunacy,  should  be  repealed ; 

jn  re       ^^d  in  lieu  thereof  it  was  enacted  '^  That  the  Master  may  and  shall, 

Tbu^^     out  of  the  estate  of  any  lunatic  patient,  pay  such  sum  or  sums  for 

the  maintenance  of  such  patient,  and  for  the  maintenance  of  his 

wife  or  other  near  relative,  and  for  the  maintenance  and  education 
of  his  children,  as  to  the  Master  shall  seem  expedient  and  reason- 
able/' It  appears  to  me,  and  I  submit,  that  the  Master  in  Lunacy 
of  the  Colony  is  in  the  position  of  a  committee,  and  that  as  com- 
mittee he  stands  in  the  place  of  the  lunatic  wife,  and  is  entitled  to 
be  paid  the  future  dividends. 

Sib  John  Wickens,  V.C.  : — 

I  think,  looking  at  the  language  of  the  Colonial  Lunacy  Acts, 
that  the  Master  in  Lunacy  of  the  Colony  is  entrusted  with  the 
powers  of  a  committee  of  a  lunatic's  estate,  and  therefore  I  will 
order  the  future  dividends  to  be  paid  to  him  as  the  person  who 
will  be  accountable  for  their  application ;  but  I  will  not  direct  the 
application  of  them  to  be  in  any  particular  way.  The  order  will 
be  in  these  terms :  Let  the  costs  of  the  trustee  of  this  applicatioD,. 
including  any  costs  properly  incurred  in  communicating  with  the 
Petitioner,  be  paid  out  of  the  accrued  dividends ;  let  the  residue 
be  paid  to  the  Petitioner ;  and  let  the  future  dividends  on  the 
fimd  in  Court  be  paid  to  the  Petitioner  during  the  life  of  Sarah 
Salmon,  or  until  further  order. 

Solicitors :  Messrs.  Boy  &  CartxmgU  ;  Messra.  SatcheUdt  Chappie, 
agents  for  Mr.  Wittey,  Cokhester. 
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FRANCE  V.  FRANCE.  v.^.  w. 

[1871    F.    98.]  1^ 

2^01?  24  * 
£%U/or  Pariiiian-^Sale-^i  A  32  Vtd.  c.  40,  as.  3,  4r-^InfafU  Plaintiffs'         Ben.  12,  It). 

*"  Bequed*" for  a  Sale.  

Three  infant  Pbuntiflby  who  were  with  the  infant  Defendant  tenants  in 
common  of  lands  nnder  a  will,  filed  a  bill  for  partition,  and  on  motion  for 
decree,  on  the  cause  coming  on  to  be  heard  as  a  short  cause,  the  Plaintiffs 
made,  under  the  proyisions  of  the  statute  31  &  32  Vict.  c.  40,  sa.  3,  4,  a 
^  request "  for  a  sale  of  the  lands. 

On  the  authority  of  the  order  made  in  the  cause  of  Young  y.  Young  (1), 
the  costs  of  all  parties  were  declared  to  be  a  charge  upon  their  shares  in  the 
lands ;  and  a  sale  was  ordered. 

Under  the  wm  of  Robert  Harris,  dated  the  23rd  of  February, 
1867,  the  Plaintiffs  and  the  Defendant,  all  infants,  became  en- 
.  titled  as  tenants  in  common  in  possession  to  certain  freehold  and 
copyhold  lands  near.  Colchester.  On  the  20th  of  October,  1871,  a 
bill  was  filed  by  three  of  the  infants  by  their  mother,  as  their 
next  friend,  against  the  Defendant  for  a  partition.  The  cause 
came  on  to  be  heard  as  a  short  cause  on  motion  for  a  decree. 
Minutes  had  been  prepared. 

Mr.  Ghrdham  Hastinffs,  for  the  Plaintiffs,  asked  for  an  order 
according  to  the  minutes  in  which  the  Plaintiffs  made  a  ^^  request,'* 
under  the  provisions  of  the  statute  31  &  32  Vict  c.  40,  ss.  3,  4, 
that  the  lands  might  be  directed  to  be  sold.  The  Plaintiffs  also 
asked  that  they  might,  under  the  provisions  of  the  Trustee  Act, 
1850  (13  &  14  Vict.  c.  60),  be  declared  trustees  of  the  lands 
within  the  meaning  of  the  Act. 

The  Yics-Chancellob  : — The  order  for  sale  is  to  be  made  on 
the  **  request  of  any  of  the  parties  interested ;"  but  the  difficulty 
here  is,  that  there  is  no  party  to  make  the  request. 

Mr.  Hastings : — ^Sect  3  of  the  statute  empowers  the  Court  to 
direct  a  sale  ^'  in  a  suit  for  partition  where,  if  this  Act  had  not 
been  passed,  a  decree  for  partition  might  have  been  made ;"  under 
certain  circumstances  ''  a  sale  of  the  property  and  a  distribution 

(1)  Ifif:  p.  176,  n. 
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V.-O.  W.      of  the  proceeds  would  be  more  beneficial  for  the  parties  interested 

1871        than  a  division  of  the  property  between  or  among  them  ....  on 

France      ^^^  request  of  any  of  the  parties  interested,  and  notwithstanding 

Fba  0        *^®  dissent  or  disability  of  any  others  of  them;"  and  sect  4  era- 

powers  the  Court,  in  a  suit  for  partition,  to  direct  a  sale  of  the 

property  on  the  application  of  a  certain  proportion  of  the  parties 
interested.  It  is  quite  clear  that  an  infant  can  file  a  bill  for  par- 
tition. 

The  Vice-Chancellor  : — That  is  not  now  the  question.  What 
I  am  asked  to  do  is  to  order  the  conversion  of  real  estate  into 
money  under  the  statute,  and  I  can  do  that  only  on  the  request 
of  any  of  the  parties  interested ;  but  a  request  by  an  infant  is  a 
nullity.  Is  there  any  case  where  such  an  order  has  been  made  on 
the  request  of  an  infant  Plaintiff? 

Mr.  Hastings : — I  have  not  been  able  to  find  any  such  case ;  but 
I  submit  that  the  filing  of  a  bill  is  a  request  within  the  meaning  of 
the  Act 

The  Yice-Changellob  : — I  must  decline  to  make  the  order. 


Dec.  12.  Mr.  Hasthvgs: — Since  the  case  of  France  v.  France 
was  before  the  Court  on  the  24th  of  November,  I  have  been  fa- 
voured with  the  papers  in  a  case  of  Young  v.  Young  (1),  which 
was  before  Vice-Chancellor  Malins  in  March,  1870.  The  bill  was 
filed  on  the  26th  of  February,  1870  [1870  Y.  7],  by  an  infant 
Plaintiff  by  her  next  friend  against  two  infimt  Defendants  praying 
that  a  partition  between  them  might  be  made  of  the  advowson, 
donation,  and  perpetual  right  of  presentation  in  and  to  the  yicarage 
of  the  parish  church  of  Newchwrchy  in  the  Ide  of  Wight,  with  the 
rights,  members,  and  appurtenances ;  and  for  further  reliefl  The 
cause  came  on  to  be  heard  as  a  short  cause  on  the  19th  of  March, 
1870.  Mr.  Archibald  Smithy  for  the  Plaintiff,  on  moving  for  a 
decree,  asked  for  a  sale  under  the  provisions  of  the  statute  31  &  32 
Vict  c.  40 ;  and  the  common  decree  for  a  sale  instead  of  for  a 
partition  was  made. 

The  Registrar  objected  to  draw  up  the  order,  on  the  ground 

^    (1)  Inf:  p.  175,  n. 
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that  the  Court  had  no  power  under  the  statute — ^the  parties  being 
infants — ^to  make  an  order  for  a  sale.  The  matter  was  again 
brought  before  the  Court  on  the  29th  of  March,  1870,  and  the 
Vice-Chancellor  Malins,  after  remarking  that  he  considered  that 
the  circumstance  of  all  the  parties  being  under  disability  was  not  an 
objection,  said,  that  notwithstanding  he  felt  a  difiSculty  in  making 
the  order  on  the  request  of  an  infant,  as  it  might  cause  a  difficulty 
in  F^;ard  to  the  title,  he  would  make  the  order  for  sale,  and 
direct  that  it  should  be  drawn  up  as  well  under  the  old  practice 
in  reference  to  the  sale  of  property  for  the  purpose  of  paying 
costs,  as  under  the  Act  of  1868  (1). 

It  appears  that  the  Conveyancing  Counsel  of  the  Court,  before 
whom  the  matter  went,  settled  the  conditions  of  sale,  and  con- 
sidered that  a  good  title  could  be  made ;  and  it  does  not  appear 
that  any  objection  has  been  taken  to  it.  I  submit  that  the  Court 
has  power  to  make  the  order  for  sale,  and  that,  under  all  the 
circumstances,  it  will  be  a  proper  order  to  make  in  this  case. 

Mr.  E.  J.  Hunter  appeared  for  the  Defendant. 


v.-c.  w. 

1871 

France 

V. 

Fbakoe. 


Dec.   19.     Sib  John  Wickens,  V.C,  now   (addressing  Mr. 
Eastings)  said: — 

I  think  you  are  entitled  to  the  order  which  you  asked  for  on  the 


(1)  YOUSG  V.  YOUHG. 

The  Older  in  this  caae  was  as  fol- 
lows : — 

This  Court  doth  declare  that  the  ad- 
Towson,  donation,  and  perpetual  right 
of  presentation  in  and  to  the  vicarage 
of  the  parish  church  of  Nexvchurch^  in 
the  hie  of  Wight,  and  county  of  Sowth- 
ampton,  is  divisible  among  the  Plaintiff 
and  Defendants  (as  the  oo-heiresscs  at 
law  of  William  Toung^  deceased,  the  in- 
testate in  the  bill  named)  in  equal  third 
parts;  and  doth  order  that  it  be  re- 
ferred to  the  Taxing  Master  to  tax  the 
Plaintiff  and  Defendants  their  costs  of 
thb  suit;  and  doth  declare  that  the 
costs  of  the  infant  Plaintiffs  and  De- 

ToL.  XIII. 


fendants  be  a  chaige  on  their  respectiye 
shares  in  the  said  advowson;  and  it 
appearing  that,  for  the  purpose  of  raising 
the  said  costs,  and  hj  reason  of  the 
nature  of  the  property,  a  sale  of  the  said 
advowson  and  a  distribution  of  the  pro- 
ceeds thereof,  after  payment  of  such 
costs,  will  be  more  beneficial  for  the 
parties  interested  than  a  partition  of 
the  property  between  them,  this  Court 
doth  order  that  the  said  advowson  be 
sold  with  the  approbation  of  therJndge, 
and  that  the  money  to  arise  by  such 
sale  be  paid  into  the  bank,  with  the 
privity  of  the  Accountant-General,  to 
the  credit  of  this  cause."  Liberty  was 
given  to  any  of  the  parties  to  apply. 
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V-^,W.     24th  of  November.     I  have  read  the  papers  in  the  precisely 

1871        sunilar  case  of  Young  v.  Young,  in  which  Vice-Ohancellor  Malins 

Fbahcb      niade  an  order  for  sale,  and  though  I  know  of  no  other  authority 

for  the  practice,  I  will  follow  that  precedent.    Let  the  order  be 

in  the  form  of  that  in  the  case  of  Young  v.  Young. 

Solicitor :  Mr.  H.  R  Poole. 


r. 
Feaxcx. 


Dec.  21. 


v.^.w.  LETTS  V.  HUTCHINS. 

Ifli  [1871    L.    155.] 

Mortgage  qf  Iiever$ionaiy  Interest  —  BiU  hy  Mortgagee  far  Administration  of 
Testator^s  Estate — Payment  hy  Surety  of  Principal  and  Interest  due^  and 
Cofta — Six  Monthff  Interest  diaalhwed — Costs. 

W.  S.  in  1855,  mortgaged  a  reversionary  interest  to  whieh  he  was  entitled 
under  his  father's  will,  and  died  in  March,  1869,  intestate,  and  there  was  no 
legal  personal  representative.  The  Plaintiff,  the  mortgagee,  having  filed  a 
bill  for  the  administration  of  the  father*s  estate,  was,  on  behalf  of  a  surety  of 
the  mortgagor,  paid  the  principal  and  interest  due  on  the  mortgage  SQCurit  j 
and  a  sum  for  costs  of  suit    On  motion  to  dismiss  the  bill : — 

Heildf  that  the  Plaintiff  was  not  entitled  to  six  months*  interest  in  lieu  of 
notiee,  but  that  he  was  entitled  to  the  costs  of  the  motion,  as  he  had  been 
paid  off  in  a  summary  way. 

JROBEBT  8LATEB,  by  will,  gave  his  estates  to  three  tmstees, 
of  whom  the  Defendant,  now  in  his  seventy-second  year,  was  the 
survivor,  npon  trusts,  subject  to  an  annuity  to  his  wife,  for  the 
benefit  of  his  children — three  sons. 

By  an  indenture,  in  September,  1855,  WiOiam  Slater^  one  of  the 
sons,  assigned  his  reversionary  share  in  the  property  to  the  Plain- 
tiff|  his  heirs,  executors,  administrators,  and  assigns,  to  secure  the 
payment  of  £1500  and  interest ;  and  his  brother  Robert  was  joined 
as  surety  in  the  mortgage  for  payment  of  the  money. 

WiUiam  Slater  died  in  March,  1869,  intestate,  and  no  legal 
personal  representative  had  been  appointed. 

The  bill  was  filed  on  the  7th  of  November,  1871,  alleging  that 
the  £1500  was  still  due,  >vith  interest  from  the  29th  of  September, 
1871.    The  PlaintiflF  prayed  that  the  trusts  of  the  will  of  testator, 
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^o  far  as  they  remained  unexecuted,  might  be  executed  under  the  v.-C.  w, 
•direction  of  the  Court;  for  accounts  and  inquiries,  and  for  costs.  1871 

It  was  stated  that  the  widow  of  the  testator  died  on  the  25th  of  xls^ 

JSToyember,  1871.  „    ^ 

UUTCHIHI. 

On  the  15th  of  December,  1871,  the  principal  and  interest        

{£1520  19«.  6^.)  due  on  the  mortgage  security,  and  a  sum  of  £25 
for  costs,  were  tendered  to  the  Plaintiff  on  behalf  of  Robert  Slater^ 
the  surety ;  but  he  declined  to  receive  the  moneys  in  satisfaction  of 
the  principal  and  interest,  and  required  six  months'  interest  in  lieu 
of  notice.  He,  however,  allowed  the  moneys  to  remain  in  his  hands, 
but  he  would  not  consent  to  stay  the  proceedings  in  the  suit. 

Mr.  Orossley  moved,  on  behalf  of  the  Defendant,  that  the  Bill 
might  stand  dismissed,  and  that  the  costs  of  the  application  might 
be  paid  by  the  Plaintiff.  Ho  submitted  that  the  bill  was,  in  fact, 
one  for  the  reaUzation  of  the  security ;  that  it  must  be  considered 
that  the  Plaintiff  wished  to  be  paid  his  money  at  once ;  and  that 
therefore,  on  being  paid  off,  he  was  not  entitled  to  six  months' 
interest :  Paynter  v.  Carew  (1). 

Mr.  F.  T.  White,  for  the  Plaintiff:— 

According  to  the  ordinary  rule,  the  Plaintiff  is  entitled  to  six 
months*  interest  This  is  not  a  foreclosure  suit,  but  even  if  it  were, 
the  Plaintiff  would  be  entitled  to  reasonable  notice  before  bein<r 
paid  ofil  When  the  bill  was  filed  the  annuitant  was  living  and 
the  mortgagor  was  dead ;  there  was  no  legal  personal  representative, 
and  tlie  surviving  trustee  was  in  the  seventy-second  year  of  his 
age.  The  paying  off  without  notice  gives  no  time  to  reinvest  the 
moneys  upon  a  good  security;  and  supposing  moneys  were  in 
trust,  a  great  hardship,  if  interest  should  not  be  allowed,  might  be 
inflicted  on  the  eeduis  que  irvd.  It  is  but  tair  that  the  party  who 
has  lent  his  money  upon  the  security  should  have  a  reasonable 
-opportanity  of  finding  some  other  security. 

[He  cited  Brcume  v.  Lochhart  (2) ;  Day  v.  Day  (3).] 

Sib  John  Wickens,  V.C.  : — 

In  my  opinion  the  Plaintiff  has  no  claim  whatever  to  six  months' 

interest.    The  order  will  be :  dismiss  the  bill,  and  let  the  Plaintiff's 

(1)  Kay,  App.  xxxvi.,  xliii.         (2)  10  Sim.  41XM24.  (3)  31  Beav.  270. 

P  2  2 
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V.-O.  W.  costs  of  the  suit  be  taxed ;  and  if  the  sum  of  £25  abeady  paid  by^ 
1871  the  Defendant  be  insufficient,  let  the  Defendant  pay  any  further 
j^^^  sum  that  may  be  necessary  to  satisfy  them.  As  the  Plaintiff  has 
been  paid  his  money  in  a  summary  way^  I  will  allow  him  the  costs^ 
of  this  motion.  Any  deeds  that  are  in  the  Plaintiff's  possession 
belonging  to  the  mortgagor  must  be  handed  over  to  the  proper- 
party  on  the  payment  of  the  taxed  costs. 

Solicitors :  Mr.  Letts,  Jun. ;  Messrs.  Bailey  &  Child. 


V. 
HCTCHINS. 


Dee.  21. 


V..C.W.        In  re  BANK  OF  HINDUSTAN,  CHINA,  AND  JAPAN. 

^?^1  FRICKER'S  CASE. 

Winding-up — Companies  Act,  1862^  «.  115 — Summons  to  examine  a  Witness, 

A  motber-in-law  of  a  contributory  having  declined  to  give  liquidators  any 
information  as  to  his  address,  a  summons  was,  under  the  115th  section  of 
the  Companies  Act,  1862,  ordered  to  be  issued  for  her  examination. 

xHE  Bank  of  Hindustan,  China,  and  Japan,  Limited,  wa^  by 
resolutions  passed  at  extraordinary  meetings  of  the  shareholders, 
ordered  to  be  wound  up  voluntarily.  By  an  order  of  Vice-Chan- 
cellor  Stuart,  dated  the  21st  of  December,  1866,  the  voluntary 
winding-up  was  ordered  to  be  continued  subject  to  the  supervision 
of  the  Oourt.  Four  liquidators  were  appointed.  The  list  of  con- 
tributories  settled  by  them  included  the  names  of  Harriett  Fricker, 
of  Northumberland  Terrace,  BegenPs  Park,  spinster,  for  twenty- 
seven  shares ;  Eliza  Fricker  and  Francis  Fricker,  of  the  same  place, 
for  twenty-seven  shares  and  twenty-six  shares  respectively,  and 
John  Fricker,  of  25,  Medina  Road,  Seven  Sisters'  Boad,  for  forty- 
five  shares. 

Since  the  bank  went  into  liquidation  nothing  had  been  paid  by 
these  contributories  in  respect  of  their  shares,  and  for  calls  and 
interest  there  was  a  sum  of  about  £1500  owing.  Balance  orders 
had  been  obtained,  but  the  efforts  made  to  serve  them  upon,  and 
to  obtain  reliable  information  as  to  the  position  and  means  of  the 
contributories  had  failed.  In  the  course  of  the  inquiries  recently 
made  it  was  ascertained  that  John  Fricker  a  short  time  since- 
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married  a  daughter  of  a  Mrs.  Ewer,  of  Victoria  Villa^  Victoria 
Boad,  Kentish  Toumy  but  on  being  questioned  she,  admitting  he 
was  her  son-in-law,  refused  to  furnish  his  address,  and  gave  erasive 
replies  to  other  questions  put  to  her  in  reference  to  the  positions 
and  addresses  of  the  three  other  contributories. 

An  application  was,  on  behalf  of  the  liquidators,  made  to  the 
Chief  Clerk  for  a  summons,  under  the  115th  section  of  the  Com- 
panics  Act,  1862,  for  Mrs.  Ewers  examination,  but  it  was  refused. 
The  application  was  adjourned  to  the  Judge  in  Chambers,  and  he 
also  refused  it 

At  the  request  of  the  liquidators  the  matter  was  adjourned  into 
Court. 

Mr.  Siggins  now  moved  ex  parte  that  the  summons  should  be 
issued,  and  submitted  that  there  was  authority  for  the  application 
in  the  cases  of  In  re  Mercantile  Credit  Association,  ClemenPs  Case  (1)  ; 
affirmed  by  the  Lord  Chancellor  Cairns  (2)  in  In  re  Financial 


1871 


(1)  1868.  Feb.  27.  SibW.P.Wood, 

V.  C.  :— 

In  re  Msecantilb  Credit  Asso- 
ciation. 

Cleuskt*s  Cabb. 
The  name  of  T.  G.  Dyke  was  on  the 
register  of  shareholders  in  the  Merean'- 
tile  Credit  Association  for  823  shares. 
The  company  was  ordered  to  be  wound 
«p.  The  liquidator,  having  made  calls  on 
the  shares  amounting  to  a  sum  of  over 
£8000,  and  no  part  of  the  calls  having 
been  paid,  caused  inquiries  to  be  made 
as  to  the  ability  of  T,  G.  Dyke  to  pay 
the  sum  owing.  It  was  discovered  that 
at  the  time  when  the  shares  were  trans- 
ferred he  was  an  infant  residing  with 
his  father,  and  receiving  wages  as  a 
clerk  to  a  law  stationer ;  and  that  he 
had  no  property.  The  transfer  was 
made  to  T,  G,  Dyke  with  his  consent, 
Mr.  Clementf  a  broker,  acting  on  his 
behalf  in  the  matter,  and  it  being 
through  his  agency  that  the  name  was 
placed  on  the  register.  T,  G,  Dyke 
had  attained  his  majority,  but  he  had 
not  repudiated  the  transfer.    The  liqui- 


dator having  applied  to  Mr.  Clement 
for  information  in  reference  to  the 
transfer,  in  the  hope  of  being  able  to 
make  the  transferor  liable  for  the  calls, 
and  he  having  refused  to  give  any  in- 
formation, a  motion  was  made  under 
the  Companies  Act,  1862,  s.  115,  for  a 
summons  against  Mr.  Clement,  for  his 
examination  in  reference  to  the  transfer. 
The  Vick-CHANCELLOB,  after  stating 
that  the  circumstances  attending  the 
transfer  were  peculiar,  ordered  that 
Mr.  Clement  should  be  summoned  to 
attend  the  Judge  in  Chambers  at  such 
times  as  the  Judge  might  appoint,  to 
be  examined  as  the  Judge  should 
direct  touching  the  estate  and  effects 
of  the  association. 

(2)  Mr.  Clement  appealed  against  the 
order,  and  the  case  came  on  to  be  heard 
before  Lord  Cairns,  L.  C,  on  the  15th 
day  of  April,  1868,  when  his  Lordship, 
in  delivering  judgment,  said : — 

This  is  an  appeal  from  an  order 
made  by  the  Vice-Ghancellor,  which 
order  has  proceeded  upon  the  assump- 
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Fbicreb's 
Case. 


Inswrcmce  Com^ny,  Bhxam's  Case  (1)  ;  8wan*s  Caee  (2) ;  and  in  In 
re  LancUm^  Qas  Meter  Company  (before  the  JUiaster  of  the  EoUs,  Dec. 
20, 1871) ;  in  which  a  contributory  in  arrear  for  calls  was  sum- 


tion  that  Mr.  dement  is,  in  the  words 
of  the  llStli  section  of  the  Act  of  Par- 
liament, ''a  person  whom  the  Goart 
may  deem  capable  of  giving  informa- 
tion concerning  the  trade,  dealings, 
estate,  or  effects  of  the  company/' 
which  is  being  wound  up.  Without 
saying  that' in  no  case  could  an  appeal 
be  entertained  upon  a  question  of  that 
kind,  I  think  I  may  safely  state  that  it 
would  require  a  very  strong  case  in- 
deed to  be  made  of  error  on  the  part  of 
the  Vice-chancellor — that  he  has  ar- 
rived at  a  conclusion  which  would 
justify  the  Court  of  Appeal  on  a  meie 
matter  of  administration  of  this  kind 
in  taking  a  different  view  from  that* 
which  the  primary  Judge  has  taken. 
Mr.  WickeM  says,  what  is  very  true, 
that  according  to  the  general  law  of  the 
land,  irrespective  of  statute  law,  there 
is  a  protection  thrown  around  persons 
who  are  called  upon  a  subpcmacid  tesii- 
ficandum  of  this  kind ;  and  that  even 
supposing  the  parties  to  the  litigation 
who  are  to  be  examined  as  witnesses 
do  not  themselves  take  any  objection 
of  irrelevancy,  a  witness  may  apply  to 
the  Judge  before  whom  he  is  examined 
and  ask  whether  he  is  bound  to  answer 
the  particular  question  which  appears 
to  him  to  have  no  connection  with  the 
issue  raised  between  the  parties,  and 
as  to  the  question  so  put,  if  the  Judge 
says  that  in  his  judgment  the  witness 
ought  to  answer,  he  must  do  so.  That 
is  a  protection,  no  doubt,  which  a.  wit- 
ness has  according  to  the  general  law 
of  the  land.  But  it  appears  tome  that 
the  Legislature,  whether  ¥risely  or  un- 
wisely is  inmiaterial,  but  we  must  take 


it  in  this  proceeding  to  be  wisely,  has,, 
imder  the  115th  section,  put  the  per- 
sons who  are  ordered  to  attend  upon  a 
different  Ax)ting.     They  are  not  per- 
sons, necessarily,  called  tu  be  examined 
upon  an  issue  raised  between  the  parties. 
If  that  wei-e  the  purpose  for  which 
they  are  called,  this  section  would  not 
have  been  required  at  all.    But  this  is 
a  section  which  adds  a  very  large  ad- 
ditional power  to  what  was  the  ordinary 
law  of  the  land  in  regard  to  the  calling 
of  witnesses  under  a  subpoena  ad  tedi- 
ficandum.    All  that  is  to  be  looked  at 
here  is,  has  the  Judge  rightly  deemed 
the  person  who  is  ordered  to  attend 
"capable  of  giving  information  con- 
cerning the  trade,  dealings,  estate,  or 
effects  of  the  company  ^  ?  and  that  per- 
son being  called  and  examined  before 
the  Court^  when  a  question  is  put  to 
him  ''concerning  the  trade,  dealings, 
estate,  or  effects  of  the  company,''  I 
apprehend  he  would  have  a  right  to 
ask  the  Judge  before  whom  he  is  ex- 
amined— ^to  this  extent,  and  to  this 
extent  only — whether  the  question  put 
to  him  is  a  question  "concerning  the 
trade,  dealings,  estate,  or  effects  of  the 
company  ?" 

Now,  what  is  Mr.  Clemenfs  position  ?' 
He  is  a  broker.  It  is  not  disputed  that 
he  acted  in  that  capacity  in  bnjring 
and  selling  and  transfering  the  shares 
which  now  stand  on  the  register  of  the 
company  in  the  name  of  T.  G.  Dyke. 
Beyond  all  doubt  the  shares  and  the 
liability  upon  the  shares  form  part  in 
this  case — and  in  all  these  cases  a  very 
material  part — of  the  estate  and  effects 
of  the  company  which  is  being  wound 


(1)  36  L.  J.  (Ch.)  687. 


(2)  Law  Rep.  10  Eq.  675. 
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moned  under  the  115th  section  of  the  Companies  Act,  1862,  for 
examination.  In  that  case  the  witness  refused  [to  answer  certain 
questions  put  to  him  touching  his  estate,  and  especially  in  reference 


v.-c.  w. 
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np.    I  could  go  further,  and  say  the 
manner  and  form  in  which,  and  the 
circumstances  under  which  shares  of 
this  kind  have  been  entered  on  the 
Twister  may  well  be  taken  to  be  part 
of  the  dealings  of  the  company ;  be-> 
cause  it  is  one  of  the  functions  of  a 
company  to    enter   shares   upon   the 
register ;  a  function  which  in  this  case 
has  been  performed  by  the  company. 
We  cannot  speculate  as  to  what  Mr. 
Clement  may  say.    It  may  turn  out 
when  he  is  called  that  he  w^ill  say : 
"I  really   cannot  tell  you  anything 
about  the   trade,  dealings,  estate,  or 
effects  of  the  company."    But  looking 
at  the  matter  in  its  present  aspect,  it 
appears  to  me  abundantly  clear  that 
the  Court  may  well  deem  him  to  be  a 
person  capable  of  giving  information 
concerning  this  matter.     What  will  be 
done  with  the  information  afterwards, 
whether  it  will  persuade  the  liquidator 
and  the  Court   that  no  further  step 
ought  to  be  taken  concerning  T.  G, 
2)yA«,  or  any  one  else,  I  do  not  know. 
That  is  a  matter  which  I  have  nothing 
to  do  with.     It  may,  on  the  other  hand, 
persuade  the  liquidator  and  the  Court 
that  some  steps  ought  to  be  taken  in 
reference  to  the  shares  which  stand  in 
the  name  of  T.  G,  Dyke,    It  does  not 
ap[)ear  to  me  that  under  the  115th 
section  the  liquidator  is  bound,  before 
the  Court  makes  the  order  for  the  at- 
tendance of  the  person  to  answer  ques- 
tions, to  launch  a  particular  case,  and 
to  raise  a  particular  issue  with  some 
one  particular  person.     On  the  con- 
trary, I  think  the  whole  scope  of  the 
section  is,  that  the  power  under  it  may 
he  exercised  before  the  liquidator  has 
launched  any  case  against  any  particu- 
lar i^erson ;  and  it  is  not  said  that  this 


is  to  be  an  examination,  necessarily,  in 
the  face  of  contending  parties."]] 

To  go  further  than  this,  and  to  refer 
to  the  question  of  infancy.  It  may 
well  be  a  matter  desirable  to  inquire 
into  what  Mr.  Clement  knows  as  to  the 
position  of  T.  G,  Dyke  when  he  took 
the  shares.  Whether  he  was  an  infant 
or  not  ?  What  passed  between  them  ? 
Under  what  circumstances,  if  an  in> 
fant,  it  came  to  pass  that  the  shares 
were  taken  by  him?  Whether,  at 
majority,  or  after  majority  ?  Whether 
he  knows  anything  more  of  T,  G,  Dyke 
than  he  knew  at  the  time  when  he 
actually  made  the  transfer  of  the  shares  ? 
These  are  all  matters  as  to  which  Mr. 
Clement  may  have  something  to  say. 
On  the  other  hand,  if  it  should  turn 
out  that  he  has  nothing  to  say  as  to 
them,  he  will  have  received  a  reason- 
able sum  for  his  expenses  under  the 
section;  and  he  will  be  protected 
against  being  asked  questions  relating 
to  those  things  which  do  not  concern 
the  trade,  dealings,  estate,  or  effects  of 
the  company.  Mr.  Clement  may  have 
felt  it  his  duty  for  the  protection  of  his 
order  to  appeal,  but  I  must  say  I  think 
he  was  imnecessarily  alarmed,  and  I 
cannot  do  otherwise  than  dismiss  the 
appeal  with  costs. 

Mr.  Druce : — Merely  to  save  a  mis- 
apprehension, I  wish  to  ask  your  Lord- 
ship to  observe  that  in  the  117th  section 
it  is  said  when  a  person  is  before  the 
Court  he  can  be  examined  touching  the 
*'  affairs  "  of  the  company. 

Mr.  Kay : — The  order  will  be  as  it 
stands. 

Mr.  Druce : — Your  Lordship  used  the 
exact  words  in  the  115th  section.  It 
may  be  worth  while  to  look  at  the 
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Fbickeb'b 
Cass. 


to  a  creditors'  deed  which  he  had  executed ;  but  he  was  ordered 
to  answer  them.  He  thought  it  proper  to  state  that  in  the  case 
of  In  re  Accidental  and  Marine  Insurance  Corj>oraiion,  Mercati's 
Case  (I),  it  was  held  that  a  mere  creditor  of  a  company  in  h'qui- 
dation,  who  is  not  shewn  to  be  capable  of  giving  the  information 
referred  to  in  the  115th  section,  is  not  a  person  to  be  examined 
under  that  section. 

[He  also  referred  to  In  re  English  Joint  Stock  Bank,  BradlaugVs 
Case  (2),  and  In  re  Smith,  Knight,  &  Co.  (3).] 


Sib  John  Wickbns,  V.C.  : — 

8vxm*s  Case  (4)^seems  a  distinct  authority  in  favour  of  the  order 
asked.  The  practice  in  these  cases  has  been  assimilated  to  the 
practice  in  bankruptcy,  and  in  bankruptcy  a  very  wide  net  is  thrown 
to  obtain  evidence.  I,  however,  decide  this  case  entirely  upon  the 
authority  of  Swan*s  Case. 

Solicitors :  Messrs.  Ashurst,  Morris,  dk  Co. 


llTth    section,    in    which    the    word 
**  afFaira  "  is  used. 

The  Lord  Chancellob  : — ^The  words 
are:  ''The  Court  may  examine  upon 
oath,  either  by  word  of  mouth  or  upon 
written  interrogatories,  any  person  ap- 
pearing or  brought  before  them  in 
manner  aforesaid  concerning  the  afiairs, 
dealings,  estate,  or  effects  of  the  com- 
pany .  .  ."  The  only  difference  seems 
to  be  that  the  word  "  affairs "  is  sub- 
stituted for  that  of  **  trade."    I  do  not 


mean  to  prejudice  the  case  as  to  what 
may  be  the  questions  put  to  this  j;en tic- 
man  when  he  is  called  beyond  this, 
that  he  will  have  the  protection  of  being 
guarded  against  being  asked  any  ques- 
tion not  authorized  by  the  Act. 
Whether  the  117th  section  goes  be- 
yond the  115th,  I  do  not  at  present 
offer  any  opinion. 

(1)  Law  Kep.  5  Eq.  22. 

(2)  Ibid.  3  Eq.  203. 

(3)  Ibid.  4  Ch.  421. 

(4)  Ibid.  10  Eq.  675. 
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In  ra  WOODCOCK'S  SETTLED  ESTATES.  v.-c.  w. 

1871 
Investment — Practice  in  Accountant- GeneraT 8  Office — Bequest — Settled  Estates  ^,-v^ 

Acts,  19  <fc  20  Vict,  a  120;  21  ifc  22  Vict,  c.  77 ;  27  A  28  Vict.  c.  45,  s.  25.  Nov.  9. 

An  nndivided  moiety  in  land  was  ordered  under  the  Settled  Estates  Act 
to  be  sold,  and  the  proceeds  to  be  paid  into  Court  and  invested  in  Consols. 
The  sale  was  made,  and  the  money  paid  into  Court,  but  there  being  no  request 
to  invest  left  at  the  office  the  money,  according  to  the  practice  in  the  office, 
remained  uninvested.  A  motion  for  leave  to  bring  an  action  against  tlio 
Accountant-General,  or  to  examine  the  precedents  in  the  office,  refused  with 
costs. 

15y  aa  order,  dated  the  22nd  of  December,  1865,  made  on  the 
petition  of  /•  Dixon^  certain  settled  estates  at  Sheffield,  for  which 
£2400  had  been  offered,  were  ordered  to  be  sold  under  the  Settled 
Estates  Acts,  and  one  moiety,  £1200,  of  the  purchase-money,  when 
the  sale  had  been  completed,  was  ordered  to  be  paid  into  the  bank, 
with  the  privity  of  the  Accountant-General,  to  the  credit  of  Wood- 
cock's  Settled  Estates ;  '^  and  that  until  the  same  when  paid  in  can 
be  laid  out  in  the  purchase  of  other  hereditaments  to  be  settled  in 
the  same  way,  the  same  be  laid  out  in  the  purchase  of  Bank  £3 
per  Gent*  Annuities  in  the  name  of  the  Accountant-General,  on 
the  like  credit,  and  the  interest  as  it  accrued  due  be  paid  to  the 
Petitioner." 

On  the  20th  of  June,  1866,  the  moiety  of  the  £2400  was  paid 
into  Court,  but  no  request  was  made  to  invest  it  until  June,  1870, 
neither  was  any  application  before  that  date  made  for  dividends. 

On  the  24th  of  June,  1870,  inquiry  was  made  by  the  Petitioner's 
solicitor  for  the  fund,  when  it  was  ascertained  that  it  had  remained 
uninvested,  and  the  applicant  was  informed  that  the  well-esta- 
blished practice  of  the  office  was  that  with  the  order  directing  the 
investment  the  solicitor,  if  he  desired  an  investment,  should  leave 
a  written  request  to  invest  He  was  also  informed  that  the  fee  for 
the  attendance  of  the  solicitor  to  request  investment,  and  on  the 
drawing  ap  of  the  request,  was  distinctly  protided  for  at  pages  201 
and  205,  2nd  Schedule  of  the  (Consolidated  Orders. 

In  August,  1870,  the  money  was  invested  in  Consols  in  pursuance 
of  the  request 
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V.-C,  W.  A  motion  was  now  made  for  leave  to  bring  an  action  against  the 

1871  Accountant-General  for  not  investing,  or  for  leave  to  inspect  all 

In  re  books,  papets,  and  documents  shewing  the  dealings  with  the  said 

^^OTLED^  £1200,  and  all  requests  for  the  investment  of  money  paid  into 

Estates,  this  or  any  other  credit  since  the  time  aforesaid. 

Mr.  J.  H.  Palmer,  Q.C.,  and  Mr.  Langley,  for  the  motion : — 

As  to  the  form  of  the  motion,  it  is  clear  that  before  an  action 
can  be  brought  against  an  officer  of  the  Court  the  leave  of  the 
Court  must  be  first  obtained :  Whitehead  v.  Lynes  (1) ;  Aston  v. 
Heron  (2).  On  the  main  point  it  is  submitted  that  it  was  the 
duty  of  the  Accountant-General  to  invest  the  money  as  soon  as  it 
was  paid  in.  The  particular  order  directed  it ;  and  by  the  19  &  20 
Vict,  c.  120,  8.  25,  it  ought  to  be  invested  when  paid  in.  The 
defence  to  this  application  is,  that  by  the  practice  of  the  office  no 
investment  is  made  without  a  special  request  to  do  so ;  but  as- 
suming the  practice  to  be  as  described,  it  is  a  practice  founded  on 
no  Bule,  Order,  or  Act  of  Parliament,  and  therefore  cannot  be  urged 
as  a  valid  defence  for  disobedience  to  the  peremptory  order  of  thiS' 
Court,  and  to  the  provisions  of  the  Act.  No  special  request  is 
required  by  the  Accountant-General  for  investments  under  the 
Legacy  Duty  Act  and  the  Trustee  Belief  Ad.  Then  why  should  not 
the  same  rale  be  adopted  here  ? 

Mr.  Dickinson,  Q.C.,  and  Mr.  Methold,  for  the  Accountant-General, 
were  not  called  on. 

Sib  John  Wickens,  V.C.  : — 

An  order  of  the  Court  like  that  in  question  does  not  compel  or 
authorize  an  immediate  investment  to  be  made  by  the  Accountant- 
General.  The  practice  of  the  office  in  this  respect  has  been  long 
settled,  and  appears  to  be  recognised  by  the  11th  and  12th  rules  of 
the  1st  of  the  Consolidated  Ordera  It  is  also  convenient ;  and  oases 
might  be  easily  suggested  in  which  any  other  practice  would  lead 
to  needless  expense.  The  25th  section  of  the  Act,  which  has  been 
relied  on  as  peremptorily  directing  an  investment,  must  be  taken  to- 
mean  an  investment  according  to  the  course  of  the  Court,  and  that 

(1)  34  Beav.  161.  (2)  2  My.  &  K.  390. 
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view  is  supported  by  the  Legacy  Duty  Act  and  the  Trustee  Belief  V.-c.  W. 

Ad^  and  the  orders  made  in  connection  with  those  two  Acts.    The  1871 

motion  is  a  mere  experiment,  and  must  be  refused  with  costs.  j^,  ^ 

Woodcock's 

Solicitor  for  the  Motion :  Mr.  JBT.  A,  Maude.  EstI™. 

Solicitor   for  the  Accountant-General:    The  Solicitor  for  the  — 
Suilars  Fee  Fund. 
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0.  J.  B,  In  re  WILSON. 

^^^  Bankruptcy  Act,  1869,  «.  23— iJufe  2S  of  the  Btdea  of  Jtdy  7,  1871— OwcroiM 
j)^  ^  PropeHy — Disclaimer  of  Leasehold  Interest  by  Trustee — Leave  <f  Court — 
Special  Form  of  Order, 

In  cases  where  the  property  acquired  by  the  trustee  under  the  Bankruptcy 
Act,  1869,  consists  of  leasehold  interests,  the  Court  will  exercise  its  discre- 
tion in  allowing  the  trustee  to  disclaim  such  interest. 

HIS  was  a  motion  by  Mr.  Mitcheson,  the  trustee  under  the 
liquidation  of  the  estate  of  Mr.  Frederick  Andrew  Broum  WthaUy  for 
'        leave  to  disclaim  a  lease  which  had  been  assigned  to  the  debtor. 

From  the  aflSdavit  of  Pound,  the  principal  creditor  of  Wilson, 
it  appeared  that  part  of  the  debtor's  estate  consisted  of  the  lease 
of  the  house  No.  288,  Edgeware  Road,  subject  to  a  mortgage 
to  Potmd,  the  rent  being  £200  a  year.  The  lease  was  dated  the 
18th  of  November,  1868,  and  made  between  Joseph  Simmons,  of  the 
one  part,  and  John  Bashford,  of  the  other  part,  and  was  a  lease  from 
the  29th  of  September,  1868,  for  a  term  of  twenty  years,  and  the 
half  of  another  year,  less  ten  days,  subject  to  a  power  to  the  lessee 
of  determining  the  lease  at  the  end  of  the  first  seven  years.  By  a 
deed  of  assignment  dated  the  28th  of  December,  1869,  Bash- 
ford  assigned  the  lease  to  Pownd,  who,  by  an  assignment  dated  the 
7th  of  April,  1870,  assigned  it  to  Wilson  for  the  residue  of  the 
term ;  and  WHson  on  the  followiETg  day  demised  the  premises,  by 
way  of  under  lease,  to  Pound  for  the  residue  of  the  term,  except 
the  last  day,  as  a  security  for  money  owing  by  him  to  Pound.  It 
appeared  from  the  afiSdavit  of  Pound  that  neither  the  lease  nor 
the  mortgage  to  him  were  of  any  value,  and  that  the  lease  con- 
tained onerous  and  burdensome  covenants.  Pound  was  willing 
that  the  trustee  should  disclaim  the  lease ;  and  notice  of  this 
motion  was  served  on  Simmons,  Bashford,  and  Pound,  the  first  of 
whom  appeared. 

Mr.  Bagley,  in  support  of  the  motion : — 

The  23rd  section  of  the  Bankruptcy  Act,  1869  (1),  entitles  the 

(1)  Section  23,  so  far  as  is  material,  is  this  Act  consists  of  land  of  any  tenure 
as  follows : "  When  any  property  of  the  burdened  with  onerous  covenants  .... 
bankrupt  acquired  by  the  trustee  under      the   trustee,  notwithstanding   he  has 
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trustee  to  disdaim ;  and  Eule  28  of  the  Bankruptcy  Rules,  July  7, 
1871  (1),  does  not  take  away  that  right,  but  requires  the  leave  of 
the  Court  to  be  obtained  previous  to  the  execution  of  the  dis- 
claimer. The  object  of  the  Act  was  clearly  stated  by  the  Lords 
Justices  in  Ex  parte  Llynvi  Coal  and  Iron  Company  (2) :  "  The 
broad  purview  of  this  Act  is  that  the  bankrupt  is  to  be  a  freed 
man,  freed  not  only  from  the  debts,  but  from  contracts,  liabilities, 
engagementffy  and  contingencies  of  every  kind.'' 

Mr.  Montagu  (solicitor)  appeared  for  Simmons. 

Sir  James  Bacon,  C.J. : — 

I  cannot  allow  the  trustee  to  disclaim  the  lease ;  but  as  the  only 
interest  that  the  bankrupt  possesses  under  the  lease  is  an  equity 
of  redemption,  that  interest  I  will  allow  the  trustee  to  disclaim, 
the  landlord  giving  an  undertaking  not  to  prove  or  make  any 
claim  against  the  debtor's  estate.  The  order  should  be  carefully 
drawn  up,  as  this  is  the  first  time  the  question  has  been  brought 
before  the  Court. 


C.  J.  B. 

1871 


In  re 

WlLflOK. 


MisuTEs: — ^Upon  tbe  landlord  undertaking  not  to  make  any  claim  or  to 
proTe  agsdnst  the  estate  of  the  said  Frederick  Andrew  Brown  Wilson^  in  respect  of 
the  said  lease  or  any  of  the  covenants  in  it,  it  is  ordered  that  the  trustee  may  be 
at  liberty  to  execute  a  disclaimer  of  the  equity  of  redemption  in  the  said  mortgage 
of  the  said  lease  of  the  8th  day  of  April,  1870. 

Solicitor :  Mr.  jR  W.  Hilbery. 


endeavoured  to  sell  or  has  taken  posses*      a  trustee  under  the  Bankruptcy  Act^ 


sion  of  sucb  property,  or  exercised  any 
act  of  ownership  in  relation  thereto, 
niay,  by  writing  under  bis  band,  dis- 
daim such  property,  and  upon  the  exe* 
cation  of  such  disclaimer  the  property 

disclaimed  shall, if  the  same  is  a 

lease,  be  deemed  to  have  been  surren- 
<lered  on  the  date  of  the  order  of  adjudi- 
cation." 

(1)  Rule  28  of  the  Rules  of  tbe  7th 
of  July,  1871,  is  as  follows :  **  Where 
any  property  of  a  bankrupt  acquired  by 


1869,  shall  consist  of  a  leasehold  in- 
terest, the  trustee  shall  not  execute  a 
disclaimer  of  the  same  without  the 
leave  of  the  Court  being  first  obtained 
for  that  purpose ;  and  upon  any  appli- 
cation to  the  Court  for  such  leave, 
notice  of  the  desire  of  the  trustee  to 
disclaim  such  interest  shall  be  given  to 
such  person  or  persons  as  the  Court 
shall  direct,  and  such  order  shall  be 
made  thereon  as  the  Court  shall  think 
fit," 


(2)  Law  Rep.  7  Ch.  28,  32. 
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CJ.B.  ?,  Ex  parte  CALDWELL. 

1871 


Dec.  11, 


In  re  CURRIE. 

BcLnkruptcy — Order  and  Disposition — Notice — Policy  of  Insurance, 

Previous  to  his  marriage  (7.  insured  his  life  in  two  ofiSoes  for  two  sums  of 
£500  each,  and  by  his  marriage  settlement  covenanted  to  insure  his  life  for 
not  less  than  £2000.  On  the  29th  of  October  C  handed  over  one  of  the 
policies  to  the  solicitor  for  the  trustees  of  the  settlement,  and  on  the  9th  of 
December  signed  a  memorandum  stating  that  he  handed  over  the  two 
policies  to  the  trustee  in  pursuance  of  the  covenant  contained  in  the  settle* 
ment  C.  was  adjudicated  bankrupt  on  the  18th  of  December.  The  other 
policy  was  banded  over  to  the  solicitor  for  the  trustees  on  the  10th  of 
January  in  the  following  year.  Notice  of  the  claim  of  the  trustees  to  the 
policies  was  given  to  the  offices  after  the  bankruptcy,  but  before  any  notice 
had  been  given  by  the  assignee : — 

SM^  that  the  policies  were  in  the  order  and  dispositioii  of  the  bankrupt 
at  the  commencement  of  the  bankruptcy,  and  belonged  to  his  assignee. 

XhIS  was  an  application  by  Mr.  Caldwell,  the  assignee  of  tbe 
estate  of  Mr.  Mark  Biddell  Ourrie,  for  an  order  declaring  that 
two  several  policies  of  assurance  on  the  life  of  Mr.  Currie — ^theone 
effected  in  the  Boyal  Inmrance  Company  for  5000  B&,  the  other 
in  the  Standard  Life  Office  for  5000  Bs. — belonged  to  and  formed 
part  of  the  estate  of  Mr.  Currie^  and  that  the  same  might  be 
respectively  delivered  up  to  Mr.  Caldwell  for  the  benefit  of  the 
creditors  of  Mr.  Currie. 

By  a  deed  of  settlement  dated  the  30th  of  March,  1869,  and 
made  in  contemplation  of  his  marriage,  which  afterwards  took 
place,  the  bankrupt  covenanted  with  Mr.  Algernon  Currie  and 
E.  J.  Stanley,  the  trustees  of  the  settlement,  that  in  case  the 
said  intended  marriage  should  take  effect,  he  would,  within  three 
months  after  the  solemnization  thereof,  effect  a  policy  on  his  life 
in  the  names  of  the  said  Algernon  Currie  and  R  J.  Stanley,  or 
other  the  trustees  for  the  time  being,  for  a  sum  or  sums  not  less 
in  the  whole  than  £2000 ;  and  he  also  covenanted  to  pay  the 
premiums.  No  insurance  was  effected  after  the  marriage ;  but 
on  the  29th  of  October,  1869,  the  policy  effected  in  the  Royal 
Insurance   Company  was  handed  over  by  the  bankrupt  to  Mr. 
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Upfllf  the  solicitor  for  the  trustees  of  the  settlement.  On  the 
dth  of  December,  1869,  four  days  before  his  bankrnptcj,  the 
bankrupt,  on  the  suggestion  of  Mr.  UpfiU^  signed  the  following 
memorandum : — 

*'  I,  the  undesigned  Mark  EiddeU  Ourrie,  of  Hazddean  Crawley^ 
in  the  county  of  Sussex,  merchant,  hereby,  in  pursuance  of  a  deed 
of  settlement  dated  the  30th  day  of  March  last,  wherein  I  cove- 
nanted to  insure  my  life  in  the  sum  of  £2000  in  the  names  of 
Alffemon  Currie  and  Edward  Jamieaoti  Stanley,  the  trustees  in 
the  said  settlement  named  for  the  purposes  therein  named,  deliver 
up  and  hand  over  to  the  said  trustees  all  that  policy  of  assurance 
in  the  Royal  Insurance  Company,  and  numbered  17,367,  being  a 
policy  for  rupees  five  thousand  on  my  life ;  also  all  that  other 
policy  of  assurance  in  the  Standard  Life  Assurance  Company,  and 
numbered  235W,  being  a  policy  for  rupees  5000  on  my  life, 
-which  said  last-mentioned  policy  is  now  in  the  possession  of  my 
wife's  trustee,  Edmwud  Jamieson  Stanley.  Dated  this  9th  day  of 
December,  1869." 

On  the  13th  of  December,  1869,  the  bankrupt  presented  his 
petition  to  the  Bankruptcy  Court,  and  was  adjudged  bankrupt; 
and  Mr.  Caldwell  was,  on  the  25th  of  December,  appointed 
assignee. 

In  January,  1870,  the  bankrupt  handed  over  to  Mr.  JJpfiU  the 
Standard  policy. 

On  the  19th  of  December,  1870,  the  bankrupt  passed  his  last 
examination  and  obtained  his  discharge,  and  on  the  22nd  of 
December  he  died. 

Notice  that  the  policies  were  claimed  by  the  trustees  of  the 
settlement  was  given  to  the  insurance  oflSces  after  Mr.  Cvrrie  had 
been  adjudicated  bankrupt,  but  before  any  notice  to  the  ofSces 
had  been  given  by  the  assignee. 

Mr.  Be  Oex,  Q.C.,  in  support  of  the  application : — 

At  the  time  of  the  bankruptcy  these  policies  were  in  the  order 
and  disposition  of  the  bankrupt,  with  the  consent  of  the  trustees 
of  the  settlement ;  these  two  policies  were,  in  fact,  not  afiected  by 
the  settlement 


c.  J.  B. 

1871 


Ex  parte 
Caldwell 

In  re 

GUBRIE. 
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C.  J.  B. 
1871 

Ex  parte 
Caldwell 

In  re 

CUBJSIX. 


Mr.  Boxburgh,  Q.C.,  and  Mr.  Bobertson  ChiffUhs,  for  the  trnstees 
of  the  settlement : — 

The  question  is,  has  sufficient  been  done  to  take  these  policies 
out  of  the  order  and  disposition  clause ;  both  policies  were  handed 
over  by  the  bankrupt — one  before,  and  one  after,  his  bankruptcy. 
The  assignee  gave  no  notice  at  all  to  the  offices ;  we  gave  notice 
to  both,  although  after  bankruptcy  had  occurred,  and  bankruptcy 
is  not  of  itself  notice :  In  re  Barr^a  Trusts  (1). 

[They  also  referred  to  In  re  Young  (2) ;  Ex  parte  Podey  (3) ; 
Ex  parte  Ehatheote  (4).] 

Mr.  De  Oex,  in  reply  on  In  re  Barr'a  Trusts : — 

Barrs  Trusts  simply  decides  that  an  assignee  must  give  notice 
in  order  to  entitle  himself  against  subsequent  incumbrancers ;  and 
in  this  case  the  assignee  neyer  heard  of  the  policies,  and  notice 
by  assignees  claiming  under  the  order  and  disposition  clause  is 
never  necessary  as  against  antecedent  incumbrancers,  or  at  all:  Jf» 
re  Bawlone's  Trusts  (5). 


Sib  James  Bacon,  C.  J. : — 

I  am  clearly  of  opinion  that  the  assignee  is  entitled  to  the 
money  due  on  both  these  policies,  as  they  must  be  held  to  have 
been  at  the  time  of  the  bankruptcy  in  the  order  and  disposition  of 
the  bankrupt,  with  the  consent  of  the  true  owners.  The  costs  of 
all  parties  will  come  out  of  the  estate. 

Solicitors :  Messrs.  HiUyer  &  Fenwick ;  Mr.  UpfiU. 


(1)  4  K.  &  J.  219. 

(2)  1  M.  D.  &  D.  117. 


(3)  2  M.  D.  &  D.  505. 

(4)  Ibid.  711. 


(5)  3  K.  &  J.  476. 
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NESHAM  V.  SELBY.  m.  r. 

[1870    N.    60.]  1872 

AgreemeiUfcr  Lecu&-^Memorandum  in  Writing — Correspondenee — Statute  of       Jan^l2, 

Frauds, 

A  bill  for  specific  perfonn&noe  alleged  a  verbal  agreement  for  the  lease  of  a 
house  by  the  Plaintiff  to  the  Defendant  for  seven  years  from  Michaelmas, 
1870,  followed,  first,  by  a  letter  from  the  Defendant  to  the  PlaintiiT,  which 
did  not  state  when  the  term  was  to  commence,  and,  secondly,  by  another  letter 
of  the  Defendant  to  the  Plaintiff,  in  which,  after  referring  to  the  previous 
letter,  the  Defendant  stated  that  he  thought  it  best  to  say  that  it  was  clearly 
understood  on  his  part,  that  the  Plaintiff  agreed  to  let  the  house  for  seven 
years  from  Michaelmas,  1870,  upon  certain  conditions  therein  mentioned,. 
some  of  which  the  Plaintiff  did  not  admit  to  form  part  of  the  alleged  verbal 
agreement : — 

Held,  that  neither  the  first  letter,  nor  the  two  together,  constituted  ^ 
memorandum  in  writing  of  the  alleged  ageeement  sufficient  to  satisfy  the 
requirements  of  the  Statute  of  Frauds, 

JL  HIS  was  a  suit  for  specific  performance  of  an  agreement  to  take 
a  lease  of  a  house.  The  only  question  argued  was,  whether  there 
was  a  memorandum  in  writing  of  the  alleged  agreement  sufficient 
to  satisfy  the  requirements  of  the  Staiute  of  Frattds. 

In  March,  1870,  the  Defendant  was  tenant  of  a  house  belonging 
to  the  FlaintifiT,  called  Aahmount^  for  a  term  which  was  to  expire 
at  Michaelmas,  1870.  On  the  19th  of  March,  1870,  the  Defendant 
called  on  the  Plaintiff,  and  a  conversation  took  place  between  them, 
in  the  course  of  which  the  Defendant  stated  that  Ashmount  was  not 
large  enough  for  his  family ;  upon  which  the  Plaintiff  suggested 
that  another  house,  called  Cranstadt  House,  also  belouging  to  the 
Plaintiff,  might  suit.  Both  parties  then  went  and  inspected  Crou' 
siadt  Hotue;  and,  according  to  the  allegations  in  the  bill,  a  verbal 
agreement  was  come  to  between  them,  whereby  the  Plaintiff  agreed 
to  put  the  house  into  proper  tenantable  repair ;  and  the  Defendant 
agreed,  upon  this  being  done,  to  take  the  same  at  the  yearly  rent 
of  £120  for  the  term  of  seven  years  computed  from  Michaelmas, 
1870,  determinable  by  the  executors  of  the  Defendant  at  six 
months'  notice,  in  the  event  of  the  death  of  the  Defendant  during 
the  term.  During  the  interview  the  Defendant,  at  the  request  of 
Vol.  XIII.  Q  2 
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M.  B.      the  Plaintiff,  wrote  and  delivered  to  the  Plaintiff  the  following 

1872        letter  *"** 
^^^^  "  Ashmmnt,  Abbey  Wood,  19th  March,  1870. 

r.  «  My  dear  Sir, — After  our  conversation  this  evening  upon  my 

'      exchange  of  residence,  I  agree  to  take  Oronstadt  House  for  the 

term  of  seven  years  on  lease,  subject  to  the  condition  of  terminating 

at  six  months  in  the  event  of  my  death,  at  the  rent  of  £120  per 

annnm,  on  its  being  put  into  proper  and  tenantable  repair. 

"  Yours  faithfully, 

"  B.  Nesham,  Esq.  Thomas  /Safcy." 

It  was  admitted  that  this  letter  of  itself  was  insufficient  to 
satisfy  the  statute,  and  it  was  proposed,  on  the  part  of  the  Plain- 
tiff,  to  supply  the  defect  by  a  letter,  written  by  the  Defendant  to 
the  Plaintiff  on  the  20th  of  March,  1870,  of  which  the  material 
part  was  as  follows : — 

"  With  reference  to  my  note  to  you  of  last  evening,  which  was 
so  hastily  entered  upon  and  penned  in  your  presence,  with  the 
suggested  alteration  made  by  your  wish,  I  think  it  best,  to  prevent 
the  possibility  of  any  misunderstanding  arising  between  us,  to  say 
that  it  is  clearly  understood  on  my  part  that  you  agree,  on  my 
taking  a  lease  of  Cronstadt  House  for  seven  years  from  Michaelmas 
next,  at  £120  per  annum,  to  put  it,  with  the  out-buildings,  fencing, 
pc^gs,  gates,  &c.,  attached  thereto,  in  all  proper  and  tenantable 
repair  as  shall  be  approved  by  my  own  surveyors,  Messrs.  Wiffg 
dk  PottmeU,  of  7,  Bedford  Bow.  I  also  conclude  that  I  shall  have 
all  the  accommodations  that  I  now  have  here,  such  as  a  bath-room, 
which,  if  you  prefer,  can  be  taken  from  the  bouse  I  am  now  occu* 
pying;  with  the  pipes,  leading,  &c. ;  and  as  I  did  not  go  over  the 
grounds,  I  conclude  that  there  are  the  usual  outdoor  offices — such 
as  coach-house,  harness-room,  stabling  with  loose  box  as  I  have  here, 
tool-house,  and  conservatory  heated  with  hot-water  pipes ;  that  the 
gardens  will  be  made  perfect  with  plants  and  shrubs  of  the  same 
quality  and  description  as  I  have  just  planted  at  AshmotMi,  or  those 
now  recently  planted  should  be  taken  up  and  planted  afresh  at 
Oronstadt  House ;  that  the  same  quality  of  gravel  from  Bartford 
shall  be  laid  on  the  garden  walks,  or  taken  from  the  walks  at  Ash-- 
mount ;  that  I  may  be  also  permitted  to  remove  all  fruit  trees, 
dung,  &c.,  at  Michaelmas,  1870,  that  have  been  planted  and  brought 
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on  the  premises  daring  the  past  week ;  and  that  the  kitchener  ML  B. 
which  has  been  undergoing  repair  last  week  by  having  a  new  I9i2 
boiler,  &c.»  pat  in,  shall  be  removed  and  placed  at  Crmttadt  Hovm  ; 
and  it  most  be  clearly  nnderstood  that  the  drainage  most  be  made 
perfect,  as  I  understand  from  several  of  my  neighboars  that  it  has 
long  been  in  a  very  imperfect  state,  and  the  hoase  is  also  repre- 
sented to  be  exceedingly  damp.  I  merely  state  what  I  am  told 
since  I  saw  yon.  In  consequence  of  this  I  should  wish  the  cove- 
nant that  you  purpose  inserting  in  the  lease,  as  to  the  lease  being 
terminated  at  the  expiration  of  six  months  in  the  event  of  my 
death,  shall  also  extend  to  any  iUness  of  myself  or  feunily  oocar 
sioned  by  defective  drainage.  .  .  .  Subject  to  these  conditions  I 
Bjn.  prepared  to  ratify  what  I  offered  you,  though  some  of  my 
neighbours  state  the  rent  is  much  too  high." 

On  the  2l8t  of  March  the  Plaintiff  replied  to  the  Defendant  as 
follows : — 

''  I  have  to  acknowledge  the  receipt  of  your  letter,  from  which 
it  is  evident  to  me  that  you  have  been  prejudiced.  In  order  to  set 
your  mind  at  rest  on  the  point,  and  to  shew  you  that  I  intend  to 
act  liberally  to  you,  I  enclose  specification  drawn  up  by  my  sur- 
veyor, Mr.  Davenport^  and  from  this  you  will  at  once  see  that  the 
house  will  be  put  into  good  repair,  and,  in  fact,  all  done  that  you 
could  reasonably  ask  of  me.  With  regard  to  the  shrubs,  I  will 
«llow  you  to  replant  all  the  shrubs  at  Cronstadt  House  planted 
since  Christmas  at  AshmowUy  and  the  garden  shall  be  put  into 
order.  I  shall  feel  much  obL'ged  if  you  can,  without  serious  incon- 
venience, take  Cronstadt  Souse  at  Midsummer  Day,  when  I  will 
have  it  quite  ready  for  you.  I  have  seen  Mr.  Davenport  to  let,  if 
possible,  Ashmowfii  by  Midsummer  or  Michaelmas  next.  Please 
return  specification  when  you  have  read  same." 

The  Defendant  returned  the  specification,  and  on  or  about  the 
5th  of  April,  1870,  finally  refused  to  take  a  lease  on  the  terms 
alleged  by  the  Plaintiff  to  have  been  agreed  upon ;  and  afterwards 
the  bill  in  this  suit  was  filed. 

Mr.  Souihffote,  Q.C.,  and  Mr.  Dauney,  for  the  Plaintiff: — 
The  letter  of  the  19th  of  March  does  not  clearly  shew  when 

the  term  was  to  commence ;  but  we  can  supply  the  defect  from  the 

Q  2  2 
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M.  B.       letter  of  the  20th  of  March.    The  effect  of  that  letter  may  be 

1872        shortly  stated  thus :  "  I  admit  that  last  night  I  entered  into  an 

Nkhax     agreement  for  a  lease  to  commence  at  Michaelmas,  1870 ;  but  now 

g^'^^       I  ask  for  something  more."    A  letter  may  be  used  to  supply  a 

term  in  an  agreement,  although  it  is  written  for  the  purpose  of 

repudiating  the  whole  agreement :  Bailey  y.  Sweeting  (1).  In 
Verlander  y.  Codd  (2)  a  person  by  letter  agreed  to  grant  an  exten- 
sion of  a  lease,  and  by  a  subsequent  letter  fixed  the  time  when  the 
term  so  proposed  to  be  extended  was  to  expire ;  and  it  was  held 
that  the  letters  constituted  a  sufficient  memorandum  to  satisfy  the 
Statute  of  Frauds.  In  Warner  y.  WiUington  (3)  the  letter  containing 
the  terms  of  the  agreement  sought  to  be  enforced  did  not  state  the 
name  of  the  lessor ;  but  it  was  held  that  the  defect  might  be  supplied 
by  means  of  another  letter,  in  which  the  name  was  mentioned. 

Mr.  Fry^  Q.C.,  and  Mr.  Chitty,  for  the  Defendant,  were  not 
called  upon. 

Lord  Eomilly,  M.R.  : — 

I  do  not  think  that  anything  can  be  made  of  this  case.  I  think 
it  was  merely  negotiation  between  the  parties.  The  first'  letter 
taken  alone  seems  to  me  not  to  be  one  upon  which  specific  per- 
formance of  any  promise  could  be  enforced.  It  is  yery  short,  ''After 
our  conyersation  this  eyening  upon  my  change  of  residence  " — that 
is^  there  was  a  conyersation  between  them  upon  the  exchange  of 
residence — ''  I  agree  to  take  Cronstadt  House  for  the  term  of  seyen 
years  on  lease,  subject  to  the  condition  of  terminating  at  six  months 
in  the  event  of  my  death,  at  the  rent  of  £120  per  annum,  on  its 
being  put  into  proper  and  tenantable  repair."  To  take  it  from 
when  ?  From  the  day  on  which  this  letter  was  signed  ?  It  is 
quite  clear  you  must  go  to  something  else  in  order  to  haye  it  ex- 
plained what  is  the  time  which  is  referred  to,  that  is,  when  the 
seven  years  begin  to  run.  Then  it  is  proposed  to  supply  that  omis- 
sion from  the  subsequent  letter.  I  admit  that  you  may  make  out  a 
contract  from  a  number  of  letters  taken  together;  and  if  the 
Plaintiff  agrees  in  them  to  enter  into  a  definite  contract  that 
contract  will  be  enforced  by  this  Court.     You  may  get  part  of  the 

(1)  9  0.  B.  (N.S.)  843.  (2)  T.  &  B.  352.  (3)  3  Drew.  623. 
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contract  from  one  letter,  and  supply  the  period  of  its  commence-  M.  B. 
ment  from  another  letter,  but  yon  cannot  do  that  and  at  the  same  1872 
time  repudiate  those  parts  of  the  other  letter  in  which  the  person  xesham 
making  the  proposition  introduces  a  number  of  other  terms.  He  gj^ 
may  say,  "  I  am  willing  to  take  the  lease  from  Michaelmas,  but  at  ^— 
the  same  time  I  understand  that  the  repairs  are  to  be  determined 
by  my  surveyor ;  that  there  is  to  be  a  warm  bath ;  that  there  is  to 
be  a  gravel  of  a  particular  quality ;  and  that  there  are  to  be  plants 
of  a  particular  sort."  If  the  lessor  acts  upon  that^  and  takes  the 
oonmiencement  of  the  lease  from  Michaelmas,  he  must  take  the  other 
stipulations  suggested  by  the  lessee.  The  lessor,  in  other  words, 
cannot  take  as  much  of  the  letter  as  suits  his  purpose  and  reject 
the  rest  Here  the  lessor  answers  to  that,  **  With  reference  to 
putting  it  into  proper  repair,  it  is  not  to  be  decided  by  your  sur- 
veyors but  by  my  surveyors ;  as  to  the  plants,  I  will  allow  you  to 
put  in  those  you  have  planted  smce  Christmas."  In  fact  all  this 
vras  only  negotiation  between  the  parties ;  and  if  a  bill  for  specific 
performance  is  filed,  it  must  be  filed  upon  the  enforcement  of  a 
promise  contained  in  both  letters,  on  which  the  Defendant  would 
be  entitled  to  have  all  that  he  stipulated  for  in  the  second  letter ; 
but  that  is  not  what  the  Flaintifif  seeks.  Then,  while  the  matter  is 
etill  in  negotiation,  the  Defendant,  not  later  than  a  few  days  after- 
wards, in  the  first  week  of  April,  says,  ''  I  will  have  nothing  at  all 
to  do  with  it."  Thereupon  the  bill  is  filed  for  specific  performance. 
Conrts  of  Equity  have  frequently  been  blamed  for  the  manner  in 
which  in  many  cases  a  mere  correspondence  between  the  parties 
has  been  converted  into  a  contract  contrary,  it  is  said,  to  their  in- 
tention. In  this  case  the  Plaintiff  appears  to  me  to  be  in  this 
•dilemma :  either  the  letter  of  the  19th  of  March  constitutes  the 
whole  of  the  contract,  in  which  case  it  is  too  yague  for  a  Court  of 
Equity  to  carry  it  into  execution,  or  it  is  contained  in  the  two 
letters  of  the  19th  and  the  20th  of  March ;  and  then  that  is  not  the 
contract  which  the  Plaintiff  seeks  to  enforce ;  on  the  contrary,  the 
Plaintiff  seeks  to  have  something  taken  out  of  it. 

I  am  of  opinion  that  upon  this  case  specific  performance  cannot 
be  enforced,  and  that  the  bill  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Pearson  &  Lee  ;  Messrs.  Mdridge  &  Thorn. 
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IS.  2.  ELSE  V.  ELSE. 

1871  [1868    K    54.] 

Dee,  16;      Vendor  and  Furduuer — Bak  by  Court  of  Chancery — CondUwnM  t^  Saie — Con^ 

1872  dUion  not  to  Object  to  TUU  prior  to  Document  chosen  aa  root  of  Title — Prior 
j^^^g  TiHe  had — Specific  Performance, 

A  aale  was  made  by  the  Court  of  Chaocery  under  oonditiona  which  pre- 
duded  the  purchaser  from  objecting  to  the  title  prior  to  the  document  chosen 
as  root  of  title,  and  made  recitals  in  deeds  more  than  twenty  years  pld  con- 
clusive. A  recital  covered  by  this  condition  was  so  framed  as  to  conceal  a 
defect  of  title  prior  to  the  date  fixed  for  commencement  of  title.  The  pur- 
chaser inquired  into  the  prior  title,  and  refused  to  complete  on  the  ground- 
that  the  prior  title  was  bad;  and  the  Court  being  of  opinion  that  such 
objection  was  well  founded : — 

Eeldf  that,  the  sale  being  by  the  Court,  the  purchaser  was  not  precluded  hy 
the  conditions  from  raising  the  objection,  and  ought  to  be  diadiarged  fnxu- 
his  purchase. 

Whether  a  similar  decision  would  be  given  in  the  case  of  an  ordinary 
sale,  quiore. 

Hannah  OROOKES,  by  her  wiU,  dated  the  16th  of  April,  1823^ 
devised  oertam  real  estate  to  trustees  upon  trust  to  let  the  same, 
and  to  apply  the  rents,  issues,  and  profits  in  the  maintenance  and 
education  of  WtUiam  Richards  until  he  should  attain  his  age  of 
tweuty-one  years ;  and  when  he  should  have  attained  that  age,  upon 
trust  to  assign,  and  the  testatrix  thereby  gave  and  devised  the 
same  to  Thmias  Richards  and  the  said  William  Richards,  their 
heirs  and  assigns,  for  ever,  equally  to  be  divided  between  them,, 
share  and  share  alike,  as  tenants  in  common;  but  should  one  of 
them  happen  to  die  before  he  arrived  at  the  age  of  twenty-one  years, 
leaving  no  child  or  children  behind  him  lawfully  begotten,  then  she 
gave,  devised,  and  bequeathed  the  same  unto  the  survivor  of  them,, 
his  heirs  and  assigns,  for  ever ;  and  if  it  should  so  happen  that  both 
the  said  Thomas  Richards  and  William  Richards  should  die  leaving 
no  lawful  child  or  children  behind  them,  then,  and  in  such  case,, 
she  gave,  devised,  and  bequeathed  the  same  estate  to  her  five 
nephews  therein  mentioned.  The  testatrix  died  shortly  after  the 
date  of  her  will. 

Uwmas  Richards  died  under  twenty-one  without  leaving  any 
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childien.  WiUiam  Buhards  attained  twenty-one,  and  in  1838  M.R. 
sold  the  property  deTised  to  him  by  Rannah  OrooJcM  to  Oharies  i87i 
Else,  and  conveyed  the  same  to  him  by  indentures  of  lease  and  tS^ 
release  of  the  23rd  and  24th  of  Jnly,  1838,  in  the  latter  of  which  ^f; 
deeds  the  will  of  Eannah  Oroakea  was  recited  down  to,  but  not  in-^ 
eluding,  the  ultimate  gift  over.  William  BMiards  was  still  living 
and  childless. 

Charle%  Else  died  in  December,  1864,  and  this  suit  was  instituted 
for  the  administration  of  his  real  and  personal  estate.  An  order 
was  made  in  the  suit  for  the  sale  of  his  real  estate,  including  the 
property  purchased  by  him  in  1838. 

The  title  to  such  property  was  in  due  course  referred  to  the  late 
Mr.  Haye$j  as  conveyancing  counsel,  who  investigated  the  same, 
and  was  of  opinion  that  the  ultimate  gift  over  took  effect  only  in 
the  event  of  WiOiam  Bieharda  dying  under  twenty-one  without 
leaving  children,  and  consequently  that  a  good  title  could  be 
made  thereto  by  persons  claiming  under  Charles  Mse,  The  pro- 
perty was  put  up  for  sale  in  lots  under  conditions  which  were 
settled  by  Mr.  Hayes,  and  provided  (condition  8)  that  the  abstract 
should  commence  with  indentures  of  lease  and  release  dated  23rd 
and  24th  of  July,  1838,  being  a  conveyance  on  a  sale;  (con« 
dition  9)  that  the  purchasers  should  accept  such  commencement 
as  a  good  substantive  root  of  title,  and  not  make  any  objection  or 
requisition  in  respect  of  any  prior  title,  or  evidence  of  prior  title, 
notwithstanding  any  recital  or  notice,  or  other  disclosure  of  any 
soeh  prior  title;  and  (condition  15)  that  the  purchaser  should 
accept  all  recitals  and  statements  in  every  abstracted  deed,  will,  or 
other  document  dated  twenty  years  or  more  prior  to  the  day  of 
sale  as  sufficient  and  conclusive  evidence  of  the  instruments,  facts, 
matters,  and  things  recited. 

The  purchaser  of  one  of  the  lots,  having  ascertained  the  facts  as 
to  the  prior  title,  refused  to  complete ;  and  the  question  whether 
he  was  to  be  compelled  to  do  so  came  before  the  Court  on  an 
adjourned  summons. 

The  SoUeUar-Oeneral  (Mr.  Jessel,  Q«C.),  and  Mr.  Beffff,  for  the 
Plaintifb  in  the  suit : — 

The  gift  over  in  the  will  of  Hannah  Orookes  takes  effect  only  in 
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M.  R.  the  event  of  WtUiam  Biehards  dying  under  twenty-one ;  for  there 
1871  is  an  express  direction  to  convey  to  William  Richards  at  twenty- 
£l8b  ^^^  >  A^^9  moreover,  the  true  construction  is  so  settled  by  autho- 
rity :  Kirhpatrick  v.  KUpatrich  (I) ;  Wheakle  v.  Withers  (2). 

But  the  conditions  of  sale  preclude  the  purchaser  from  raising 
the  objectioiL  We  admit  that,  even  under  these  conditions,  the 
Court  would  not  force  an  absolutely  bad  title  on  a  purchaser;  but 
the  effect  of  these  conditions  is  to  throw  on  the  purchaser  the 
burden  of  shewing  affirmatively  that  the  prior  title  is  bad,  and  that, 
in  the  face  of  the  authorities  cited,  we  submit  that  he  cannot  do. 

Mr,  Joshua  Williams^  Q-C,  for  the  purchaser : — 

The  purchaser  ought  not  to  be  precluded  by  the  conditions  from 
objecting  to  the  title.  This  is  a  sale  by  the  Court,  and  at  such 
sales  purchases  are  made  on  the  sup{X)8ition  that  everything  will 
be  fairly  disclosed.  Now  the  conditions  disclose  nothing;  and 
even  the  abstract  furnished  did  not  disclose  the  objection,  for  the 
recital  of  the  will  of  Sannah  Orookes,  contained  in  the  deed  which 
is  made  the  root  of  title,  stops  short  just  at  the  critical  point  It 
will  be  a  great  blow  to  fair  dealing  if  the  Court  forces  a  bad  title 
on  a  purchaser  under  such  circumstances. 

Then,  as  to  the  title  itself,  it  is  said  that  the  will  of  Hannah 
Crookes  contains  a  direction  to  convey  to  WiUiam  Biehards  at 
twenty-one ;  but  the  word  used  is  to  '<  assign,"  which  means  simply 
to  put  him  in  possession.  The  legal  effect  of  the  will  was  to  vest 
an  estate  in  WiUiam  Richards  at  once,  subject  only  to  the  interest 
and  power  of  the  trustees  during  his  minority :  Borastan's  Case  (3) ; 
then  there  is  a  good  executory  gift  over  in  the  event  of  William 
Biehards  dying  without  leaving  children :  Doe  v.  EuHiri  (4) ;  and 
the  event  on  which  the  gift  over  is  to  take  effect  is  not  confined  to 
death  under  twenty-one,  but  extends  to  the  whole  period  of  the  h'fe 
of  WiUiam  Biehards :  Edu^ards  v.  Edwards  (5) ;  Cotton  v.  Cotton  (6). 
The  gift  over  is  likely  to  take  effect,  and  to  take  effect  soon. 

The  SoUeOor-Oeneralf  in  reply. 

(1)  13  Ves.  476.  (4)  7  A.  &  E.  636. 

(2)  16  Sim.  505.  (5)  15  Beav.  357. 

(3)  3  B«p.  21,  a.  (6)  23  L.  J.  (Gh.)  439. 
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Jan.  15.    Lord  Bomtlly,  M.R. : —  M.  R. 

This  case  raises  a  question  of  great  importance  as  regards  the 
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•conduct  and  practice  of  the  Court  of  Chancery.  It  may  be  that  Else 
its  daties  sometimes  conflict ;  and  this  case  seems  at  first  sight  to  Euse. 
raise  a  question  of  that  description.  But  in  reality  no  such  con- 
flict  can  ever  arise  if  the  principle  on  which  the  Court  proceeds  be 
steadily  borne  in  mind,  viz.,  the  principle  of  truth,  and  the  avoid- 
ance of  all  deceit,  or  even  the  semblance  of  a  trick.  The  case 
arises  thus : — 

It  is  the  duty  of  the  Court  of  Chancery,  on  certain  occasions, 
to  sell  the  real  property  of  its  suitors.  It  is,  of  course,  the  duty  of 
any  person  or  any  Court  which  takes  upon  itself  that  duty  to  sell 
the  thing  entrusted  to  it  in  the  most  advantageous  manner.  For 
this  purpose  conveyancers  are  attached  to  the  Court  of  Chancery, 
whose  duty  it  is,  amongst  other  things,  to  prepare  conditions  of  sale, 
subject  to  which  the  property  is  offered  for  sale,  and  to  make  them 
such  as  will  effect  its  object,  and  conduce  to  producing  the  highest 
price ;  but  in  so  doing  they  must  not  insert  anything  which  may 
mislead  or  deceive  an  innocent  6ona ^6  purchaser.  That  question 
arises  in  this  case  in  the  event  of  the  Court  being  of  opinion  that 
a  good  title  cannot  be  shewn.  The  consequence  is  that  two 
questions  are  presented  to  the  Court. 

The  first  question  is  whether  the  purchaser  is  bound  by  the  8th 
and  9th  conditions  of  sale,  under  which  he  bought ;  and  the  second 
question  is  whether,  if  he  is  not  so  bound,  he  has  got  a  good  title 
to  the  property  sold  to  him.  I  think  the  first  question  presented 
to  me  is  so  intimately  connected  with  the  second,  that  it  depends 
60  much  upon  it,  that  it  will  be  more  convenient,  in  the  way  I 
regard  this  case,  to  consider,  first,  the  validity  of  the  objection  to 
the  title,  on  the  assumption  that  no  condition  of  sale  afiects  the 
question,  and  then  to  consider  whether  the  conditions  of  sale  pre- 
clude the  purchaser  from  taking  the  objection. 

The  objection  to  the  title  depends  upon  the  proper  construction 
to  be  put  on  the  will  of  a  lady  called  Mrs.  Crookes, 

[His  Lordship  then  stated  the  will,  and  continued  : — ] 

The  facts  are  these :  Thomas  died  under  twenty-one,  without 
issue.  William  Richards  attained  twenty-one,  and  is  now  living, 
but  is  of  an  advanced  age,  and  has  no  children.    He  was  the  pre- 
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M.  SL  decessor  in  title  of  the  yendor,  and  claimed  to  be  owner  in  fee 
1872  simple  of  the  property,  on  the  ground  that  the  gift  oyer  on  the 
jsijjg^  contingency  of  his  dying  without  leaying  a  child  is  limited  to  that 
^'  eyent  occurring  during  his  infancy,  and  that,  on  his  attaining 
—  twenty-one,  he  became  entitled  to  an  indefeasible  estate  in  fee- 
simple  in  the  property. 

I  regret  to  say  that  full  consideration  of  the  words  of  the  will, 
and  of  all  the  authorities  which  relate  to  the  subject^  compels  me 
to  come  to  the  conclusion  that  the  eyent  of  dying  without  leaying 
a  child  is  not,  in  this  will,  confined  to  infancy,  and  that  so  to  con- 
fine it  would  be  to  impart  a  meaning,  and  to  add  words  to  the  will,, 
neither  of  which  can  be  found  there.  I  am  of  opinion  that  the 
contingency  of  dying,  haying  no  child,  here  spoken  of,  means  at  any^ 
time,  wheneyer  that  death  may  occur. 

I  think  it  useless  to  go  through  the  authorities  on  this  point 
which  I  haye  done  on  preyious  occasions — ^the  more  so  as  my  de- 
cision on  this  case  will  bind  no  one,  and  could  neither  giye  to  the 
yendor  any  title  not  now  possessed  by  him,  nor  take  away  from  him 
any  right  now  yested  in  him.  But  I  am  bound  to  say  that,  haying^ 
carefdlly  reconsidered  this  question,  which  I  haye  had  before  me 
on  many  preyious  occasions,  I  haye  come  to  the  conclusion  that 
the  death  of  William  Bidiards,  without  haying  a  child,  is  not  con* 
fined  to  that  eyent  occurring  during  his  infancy.  Haying  arriyed  at 
that  conclusion,  the  next  question  arises,  yiz.,  whether  it  is  open  - 
to  the  purchaser  to  take  this  objection.  The  conditions  are 
these : — [His  Lordship  read  them.] 

The  indenture  of  release  of  the  24th  July,  1838,  recites  the 
will  of  Mrs.  CroclkeSy  but  the  recital  is  inaccurate,  for  it  stops  short 
at  the  gift  oyer.  I  am  of  opinion  that  these  conditions  of  sale  are 
not  such  as  a  Court  of  Equity  can  enforce  on  a  purchaser.  They 
amount  to  a  condition,  in  fact,  to  the  effect  that  if  you  fiind  yon 
haye  not  got  the  property,  and  cannot  keep  it^  you  shall  not  object* 
Practically  this  is  a  condition  saying,  that  although  you  imagine 
you  haye  been  sold  the  fee,  still,  though  you  find  that  you  haye 
only  bought  an  estate  for  the  life  of  a  man  advanced  in  years,  you 
must  keep  the  property  and  pay  the  price,  because  you  haye  been 
foolish  enough  to  buy  subject  to  such  conditions  of  sale.  The 
argument  is,  that  you  haye  shut  your  eyes,  and  haye  got  the  pro- 
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perty  at  a  reduced  price  (which  is  probably  true) ;  and  you  there-      M.  B. 
fore  have  run  the  risk  of  being  ultimately  ejected  against  the       1872 
redaction  of  price.    I  do  not  mean  to  express  any  opinion  as  to        elsk 
how  the  Court  would  look  at  this  question  if  it  arose  between  two        j^ 
strangers.  — " 

A  buyer^  no  doubt,  knows  that  unusual  conditions  of  sale  are 
framed  to  meet  peculiar  difficulties ;  and  these  are  quite  fair,  even 
where  framed  by  the  Court,  if  they  will  still,  in  the  opinion  of  the 
Court,  leave  the  purchaser  in  the  complete  possession  of  the  thing 
he  has  bought,  even  though  he  does  not  get  what  is  called  a  mar- 
ketable title;  but  if  not,  the  Court  has  no  right  to  enter  into  such 
contests,  and  try  to  fence  with  and  outwit  purchasers,  and  sell  on 
the  chance  of  the  purchaser  being  able  to  resist  a  suit  for  the  re- 
covery of  the  possession  of  the  lands  on  a  defect  not  disclosed  to 
him.  I  am  of  opinion  that  such  a  condition  would  be  bad  as  a 
fraudulent  misleading  condition  in  any  sale,  for  it  professes,  or 
induces  the  buyer  to  believe,  that  the  recital  accurately  represents 
the  will,  which  it  does  not  But  in  a  sale  under  the  authority  of 
the  Court  of  Chancery,  which,  above  all  things,  ought  to  teach 
others,  and  set  them  the  example  of  straightforward  dealing,  and 
telling  the  truth,  and  the  whole  truth,  such  a  condition  under  the 
circumstances  of  this  case,  is,  in  my  opinion,  binding  on  no  one. 
No  good  title  being  shewn,  and  the  purchaser  not  being  bound  by 
the  conditions  of  sale  to  accept  a  bad  one,  he  must  be  discharged 
from  his  purchase,  and  have  his  costs  of  the  whole  proceedings. 

Solicitors :  Mr.  J.  Elliott  Fox ;  Messrs.  Le  Biehe  &  Son. 
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Jan.  11. 


M.  B.  CUTHBERT  v.  HAEMBY. 

J872  [1868    C.    271.1 

Practice — Certificate  filed  while  Suit  defective — Taking  Certificate  off  FUe — 
Supplemental  Order— 15  it  16  Vict,,  e,  86,  «.  62. 

Where  the  Chief  Clerk's  certificate  in  a  suit  was  filed  after  the  birth  of  an 
infant  who  was  a  necessary  party  to  the  suit,  hut  before  the  infant  had  been 
made  a  party,  the  Court,  upon  the  application  of  all  parties,  and  in  order  to 
avoid  the  expense  of  a  supplemental  suit,  directed  the  certificate  to  be  taken 
off  the  file. 

1  HIS  was  an  administration  suit.  A  decree  had  been  made 
directing  varions  accounts  and  inquiries  which  had  been  prosecuted 
nearly  to  completion,  when,  on  the  6th  of  November,  1871,  an 
infant  was  born  who  became  a  necessary  party  to  the  suit  Sub- 
sequently, on  the  30th  of  November,  before  the  infant  had  been 
made  a  party,  the  Chief  Clerk's  certificate  was  filed. 

Mr.  Charles  Browne  said  that  it  had  been  decided  that  under 
circumstances  such  as  these  the  ordinary  supplemental  order  could 
not  be  made :  Auder  v.  Haines  (I) ;  but  if  the  certificate  were  not 
on  the  file  it  might  be  made :  Egremord  v.  Thompson  (2).  In  order 
therefore  to  avoid  the  expense  of  a  supplemental  bill,  he  now  moved 
on  behalf  of  all  parties  that  the  certificate  should  be  taken  off  the 
file. 

The  Master  of  the  Bolls,  having  been  informed  that  no  one 
could  be  prejudiced  by  what  was  proposed  to  be  done,  granted  the 
application. 

Mr.  Browne  then  moved  for  and  obtained  the  usual  supplemental 
order. 

Solicitor :  Mr.  H.  Harris. 

(1)  L\w  Rep.  4  Ch.  445.  (2)  Law  Rep.  4  Ch.  448. 
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EENNIE  V.  MOREIS.  M.  R. 

[1868    R.     154.]  1871 

Ctutcm  of  Siock  Exchange — Tranter  of  Shares — Infant  Tmnsferee^'Lidbility  Dee,  5  ; 

of  Jobber.  Ig72 


A  jobber  or  dealer  in  shares  on  the  Stock  Exchange  contracted  to  purchase  jan,  11. 
the  FlaintifiTs  shares  in  a  company,  and  gave  in  to  the  Plaintiff's  brokers  a  ^-"^ 
ticket  with  the  name  of  the  intended  transferee,  which  had  been  passed  on 
to  bim.  After  the  execution  of  the  transfer  it  was  discovered  that  the  trans* 
feree  was  an  infant,  of  whicb  neither  party  was  previously  aware ;  and  the 
Plaintiff  became  liable  for  calls.  In  a  suit  by  the  Plaintiff  against  the  jobber, 
seeking  to  make  him  liable  to  indemnify  him  in  respect  of  the  shares : — 

Held,  that,  as  by  the  usage  of  the  Stock  Exchange  the  jobber  was,  in  the 
absence  of  fraud,  discharged  from  liability  when  he  had  given  the  name  of 
the  transferee  and  paid  for  the  shares,  and  as  he  had  given  all  the  further 
information  required  by  the  vendor,  the  suit  against  bim  could  not  be 
sustained. 

IHE  Plaintiff,  Oeorge  Bennie,  was,  at  the  time  of  the  transactions 
in  question,  the  owner  and  registered  holder  of  certain  shares  in 
Overend,  Oumej/y  &  Co.<,  Limited.  The  Defendant^  William  Morris^ 
was  a  member  of  the  Sloeh  Exchange,  and  a  dealer  and  jobber  in 
shares.  The  object  of  the  sait  was  to  make  the  Defendant  liable 
in  respect  of  thirty  shares  in  the  said  company  sold  and  trans- 
ferred by  the  Plaintiff,  but  to  the  calls  on  which  the  Plaintiff 
remained  liable  by  reason  of  the  Defendant,  who  contracted  for 
the  purchase,  having  given  the  name  of  an  infant  as  transferee. 

On  the  14th  of  May,  1866  (four  days  after  the  company  had 
stopped  payment),  the  Plaintiff's  brokers  offered  the  shares  for  sale 
in  the  market,  and  the  Defendant  agreed  to  purchase  them  at  55. 
a  share,  and  on  the  same  day  handed  in  a  ticket,  according  to 
the  usage  of  the  Stock  Exchange,  with  the  name  of  Robert  Oraham 
as  the  intended  transferee.  The  Plaintiff  executed  the  transfer  of 
the  shares  into  the  name  of  Robert  Graham,  and  on  the  21st  of 
May  the  Plaintiff's  brokers  handed  to  the  ^Defendant  the  transfer 
and  share  certificates,  and  made  no  objection  to  the  name  of  the 
transferee.  Neither  party  was  aware  till  long  afterwards  that 
Oraham  was  an  infant. 

The  Defendant's  name  was  never  registered^  and  the  Plaintiff's 
name  remained  on  the  list  of  shareholders. 


MOBBZB. 
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M.  K.  It  appeared  that^  according  to  the  established  usage  of  the 

1871  Stock  Exchange^  which  was  followed  in  the  present  case,  a  jobber 
BmtoE  ^^  dealer  in  shares  bought  in  the  market,  not  for  himself  but  for 
the  purpose  of  re-sale,  and  was  deemed  to  have  fulfilled  bis  con- 
tract with  the  broker  of  whom  he  purchased  if,  on  the  day  pre- 
ceding the  settling  day,  called  the  "  name-day/'  he  furnished  to 
the  broker  a  ticket  with  the  name  or  names  of  the  person  or 
persons  who  had  contracted  to  purchase,  and  pay  the  price  for 
which  the  same  were  bought,  or  some  other  marketable  price,  the 
difference  (if  any)  being  made  up  by  the  jobber.  It  further 
appeared  that  the  ticket  so  handed  in  to  the  vendor's  broker  often 
passed  through  several  hands,  from  the  ultimate  transferee  or  his 
broker  to  the  jobber  with  whom  the  contract  was  made.  Evidence 
was  also  given  by  the  deputy  chairman  of  the  committee  of  the 
Stock  Exchange  of  a  further  usage  (referred  to  in  the  judgment), 
by  which  ten  days  were  allowed  by  the  rules  of  the  Stock  Exchange 
before  the  transfer  was  completed  to  enable  the  vendor  or  his 
broker  to  satisfy  himself  that  the  proposed  transferee  was  a 
responsible  person. 

In  June,  1866,  a  resolution  was  passed  for  the  voluntary  winding- 
up  of  the  company,  and  on  the  3rd  of  July,  1866,  an  order  was 
made  to  continue  the  voluntary  winding-up  under  the  supervision 
of  the  Court.  Soon  afterwards  the  Plaintiff  was  settled  on  the 
list  of  contributories  in  respect  of  the  said  shares,  and  paid  the 
calls  that  were  made  thereon. 

In  December,  1866,  the  Plaintiff  having  discovered  that  Qraham 
was  an  infant,  applied  to  the  Defendant  for  information  respecting 
the  person  who  gave  in  his  name.  He  referred  the  Plaintiff  to 
Messrs.  Bentley  &  Eall,  who  were  the  next  intermediate  jobbers ; 
and  it  appeared  that  they  purchased  for  Messrs.  Wolfenden  A  OcBf 
of  the  Manchester  Stock  Exchange,  who,  on  being  applied  to,  said 
that  they  purchased  for  Mr.  Lancashire  on  the  Manehesler  Stock 
Exchange,  and  that  he  refused  to  give  the  name  of  his  principal. 

The  Plaintiff  filed  his  bill,  alleging  that  the  Defendant  must  be 
treated  as  the  principal  in  the  contract  so  entered  into  by  him  as 
aforesaid,  and  praying  that  the  agreement  for  the  purchase  of  the 
shares  should  be  specifically  performed ;  and  that  the  Defendant 
might  be  decreed  to  pay  to  the  Plaintiff  the  amounts  which  had 
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been  paid  or  might  be  paid  by  him  in  respect  of  calls,  and  to  M.  B. 

indemnify  the  Plaintiff  from  all  future  liability  in  respect  thereafl  1871 

The  Defendant,  by  his  answer,  denied  his  liability.  Bssmn 


Mr.  Souihgate,  Q.C.,  and  Mr.  Bag$hawe,  for  the  Plaintiff: — 

The  contract  having  been  made  with  the  Defendant  for  the  sale 
of  the  shares,  which  is  undisputed,  the  Plaintiff  is  entitled  to  call 
upon  him  to  complete  it,  as  he  has  fiEdled  to  give  in  the  name  of  a 
responsible  purchaser.  He  might  have  elected  to  take  the  shares 
himself,  bat  instead  of  that  he  gave  in  the  name  of  an  infant  as 
transferee.  He  cannot  discharge  himself  of  his  liability  unless  he 
<;an  shew  some  usage  of  the  Stock  Exchange  which  clearly  exo- 
nerates him.  This,  we  submit,  he  has  failed  to  do.  Where  the 
substituted  purchaser  is  unable  to  contract,  then  the  original 
contracting  party  remains  liable. 

The  usage  of  the  Btoch  Exchange  in  such  cases  was  fully  con- 
sidered in  the  case  of  OrtsseU  v.  Brietowe  (1),  where  it  was  held 
that  the  final  buyers  of  shares  were  at  liberty  to  transfer  the  con- 
tract to  any  sufficient  buyer  who  would  take  them,  and  would  then 
be  released  from  liability ;  but  that  case  is  no  authority  for  exo- 
nerating a  jobber  when  he  has  given  the  name  of  an  infant  as 
transferee. 

Here  the  vendor  has  become  liable  for  calls,  for  which  he  is  en- 
titled to  be  indemnified  by  the  jobber.  The  same  principle  was 
recognised  in  Hawkins  v.  MaUbg  (2)  ;  Gastellan  v.  Hobaon  (3)  ; 
Hogkinson  v.  KeUy  (4) ;  and  Maxted  v.  Morris  (5). 

Sir  B.  Baggallag,  Q.C.,  Mr.  Mucnamara,  and  Mr.  Eiggim,  for 
the  Defendant : — 

This  case  is  governed  by  the  authority  of  Maxted  v.  Paine  (second 
action)  (6),  where  the  majority  of  the  Court  held  that  a  jobber  who 
liad  purchased  shares  had  fulfilled  his  obh'gation  by  passing  in  a 
name  to  which  no  objection  was  taken  within  the  time  limited  by 
the  usage  of  the  Stock  Exchange,  and  that  in  the  absence  of  fraud 

(1)  Law  Bep.  4  C.  P.  36.  (3)  Law  Bep.  10  Eq.  47. 

(2)  Ibid.  6  Eq.  505 ;  Ibid.  4  Ch.  (4)  Ibid.  6  Eq.  496. 
200.           ^                                                       (5)  21 L.  T.  (N.  S.)  5S5. 

(6)  Law  Bep.  6  Ex.  132. 
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M.  R.       he  could  not  be  treated  as  an  ultimate  buyer  for  himself  or  be 

1871        made  liable  for  calls. 

Beknik         ^^^^  decision  is  directly  applicable  to  the  present  case.    There 
MoBBis      ^^^  ^  many  intermediate  purchasers  between  the  jobber  and  the 

—  ultimate  purchaser,  and  the  jobber  cannot  be  held  liable  for  not 
inquiring  into  the  responsibility  of  the  person  whose  name  is  given 
him  to  hand  in.  There  are  ten  days  allowed  by  the  rules  of  the 
Stock  Exchange  for  the  vendor  to  make  inquiries.  After  that  time 
the  liability  of  the  jobber  is  at  an  end.  It  does  not,  however, 
follow  that  the  ultimate  purchaser  is  not  liable,  but  we  contend 
that  by  the  custom  of  the  Stock  Exchange,  as  well  as  upon  prin- 
ciples and  authority,  the  present  suit  cannot  be  sustained. 

Mr.  Southgaie,  in  reply : — 

The  case  of  Moated  v.  Paine  (1),  relied  on  by  the  Defendant's 
counsel,  is  not  an  authority  in  their  favour,  as  the  facts  were 
different,  the  transferee  there  being  a  person  capable  of  contract- 
ing. There  is  no  usage  of  the  Stock  Exchange  which  affects  the 
Plaintiff's  right  to  indemnify,  and  his  remedy  is  not  barred  by 
lapse  of  time. 


1872  Jan.  11.    Lord  Eomilly,  M.B.,  after  stating  the  facts  of  the 

case,  continued : — 

There  is  no  doubt  that  the  Defendant  acted  bond  fide  ;  nor  is  any 
charge  of  fraud  or  collusion  alleged  against  him.  He  bought  and 
sold  according  to  the  established  usage  of  the  Stock  Exchange. 
According  to  that  usage,  by  which  all  members  and  all  persons 
employing  members  of  the  said  Stock  Exchange  for  the  purpose  of 
buying  and  selling  shares  are  bound,  a  jobber  or  dealer  does  not 
buy  shares  for  his  own  account  or  for  the  purpose  of  taking  a 
transfer  of  the  same  to  himself,  but  for  a  re-sale,  and  is  held  to 
have  fulfilled  his  contract  with  the  broker  from  whom  he  buys 
if,  on  a  day  preceding  the  settling  day  on  which  the  contract  is  to 
be  completed,  and  called  the  "  name-day,"  he  furnishes  to  such 
broker  the  name  or  names  of  a  certain  person  or  certain  persons, 
who  will  receive  a  transfer  or  transfers  of  the  shares  which  he 

(1)  Law  Rep.  6  Ex.  132. 
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'Contracted  to  purchase,  and  pay  the  price  for  which  the  same  were       ^  B. 
bought,  or  some  other  marketable  price  for  the  said  shares,  the       1872 
difference  being  made  up  by  the  jobber.    According  to  the  said      renkib 
usage  a  broker,  who  has  purchased  shares  for  a  particular  settling     mq^^jb 

"day,  issues  on  the  preceding  name-day  to  the  jobber  from  whom        

he  purchased  a  ticket  bearing  his  own  name  and  address,  and  the 
name  and  address  of  the  person  or  persons  to  whom  the  shares 
bought  by  him  were  to  be  transferred,  with  the  price  at  which  they 
were  bought  Such  jobber  on  the  same  day  passes  on  this  ticket 
to  any  jobber  from  whom  he  may  have  purchased  as  many  of  the 
shares  in  the  same  company  for  the  same  day ;  and  it  so  passes 
from  hand  to  liand  until  it  is  delivered  by  the  jobber  who  has  pur- 
chased so  many  shares  from  a  broker  to  that  broker.  The  last- 
mentioned  broker  then  fills  up  a  transfer  in  a  printed  form, 
inserting  the  name  of  his  principal  as  transferor,  and  the  name  so 
given  to  him  as  transferee,  and  the  price  specified  on  the  ticket  as 
the  consideration  money  for  the  transfer ;  and  his  principal  having 
executed  the  transfer,  he,  on  or  within  a  reasonable  time  after  the 
settling  day,  delivers  it  to  the  broker  whose  ticket  was  so  passed, 
together  with  the  share  certificates,  and  receives  from  him  the 
price  specified  on  the  ticket.  If  the  price  payable  by  the  trans- 
feree should  be  less  than  the  price  at  which  the  shares  were  origi- 
nally sold,  the  difference  between  these  prices  would  be  paid  to,  or 
settled  in  account  with,  the  broker  of  the  transferor  by  tlie  jobber 
to  whom  he  sold. 

There  is  also  a  practice  on  the  Stock  Exchange  which  it  is 
desirable  to  refer  to  in  order  to  shew  that  it  was  not  resorted  to 
here,  which  is  thus  described  in  the  evidence :  **  According  to  the 
said  usage,  and  by  the  rules  of  the  said  Stock  Exchange,  ten  days 
are  allowed  to  the  seller,  that  is  the  transferor,  of  registered  shares 
for  their  delivery,  during  which  time  he  can  make  inquiry  as  to 
the  lona  fides  of  the  transaction,  and  the  status  of  the  intended 
transferee  of  the  shares  whose  name  may  have  been  handed  to  him 
in  manner  hereinbefore  described.  The  jobber  or  other  middle- 
man has  no  opportunity  for  making  such  inquiry,  as  immediately 
he  receives  the  name  he  must  pass  it  on.  In  the  absence  of  any 
special  bargain  for  indemnity,  it  is  the  duty  of  the  seller,  for  his  own 
protection,  to  inquire  into  and  ascertain  the  hona  fides  of  the  trans- 
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M.  B.       action  and  status  of  snch  transferee  before  accepting  him  and  hand- 

1872       ing  transfers  of  the  shares  to  him.    If  the  broker  wishes  to  secure 

l(xi,2nE      the  registration  of  the  shares,  he  makes  a  special  bargain  with 

M0BBI8.     ^^^  jobber  in  express  terms  to  that  effect,  known  as  *  guarantee  of 

registration ;'  but  in  that  case  the  price  offered  by  the  jobber  is 

often  very  considerably  below  the  ordinary  market  price." 

It  remains  to  apply  the  usage  of  the  Stock  Exchange  (which, 
where  it  does  not  contravene  any  of  the  existing  laws  of  this  realm, 
is  the  law  of  this  Court  in  these  cases)  to  the  facts  which  occurred 
in  this  case. 

[His  Lordship  then  stated  the  facts  in  detail,  and  continued : — J 

This,  I  think,  makes  the  matter,  and  the  course  to  be  pursued 
by  a  vendor  of  shares  in  such  circumstances  as  the  present,  quite- 
clear. 

Shares  are  sold  by  the  Plaintiff  to  the  Defendant  without  any 
guaranteed  registration.  The  purchaser  turns  out  to  be  an  infants 
The  seller,  through  his  broker,  applies  to  the  jobber  who  bought 
from  his  broker,  and  the  jobber  who  bought  refers  to  the  broker 
who  bought  from  him.  The  broker,  when  so  applied  to,  either 
gives  up  the  name  of  his  principal,  that  is,  the  person  who  in- 
structed him  to  buy,  or  he  refuses  so  to  do.  If  he  gives  up  the 
name  of  the  person  from  whom  he  received  such  instructions,  that 
person  is  the  person  liable  to  make  good  the  loss  to  the  vendor, 
and  the  brokers  on  both  sides  and  all  the  intermediate  jobbers- 
(assimiing  always  an  absence  of  fraud)  are  perfectly  exempt  from, 
all  liability,  and  cannot  be  touched — assuming,  of  course,  that  they 
give  all  the  information  in  their  power.  If  the  broker  refuses  to 
give  the  name  of  his  principal,  or  all  the  requisite  information  in 
his  power,  then  a  bill  in  Chancery  is  necessary  to  compel  thia 
disclosure  &om  him ;  and  the  costs  of  this  proceeding  would  fall 
upon  the  person  withholding  tbe  information.  To  apply  that  U> 
the  present  case,  the  application  is  first  properly  made  to  the 
Defendant,  who  refers  them  to  Messrs.  BenUey  dk  EaU.  Here  the 
case  is  complicated  by  the  circumstance  that  they  bought  for 
brokers  on  the  Manchester  Stock  Exchange,  viz.,  Messrs.  Wdfenden^ 
&  Qdh  Thereupon  Messrs.  Wdfenden  &  Oell  are  applied  to,  and 
they  give  all  the  information  in  their  power ;  they  say  that  they 
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bought  for  Mr.  Lancashire,  a  broker  of  the  Manehester  Stock  Ex-       M.  B. 
change^  and  that  he  refuses  to  give  up  the  name  of  his  principal.        1872 
Here  the  Plaintiff  stops,  but  clearly  erroneously ;  he  ought  to  have      BrainE 
applied  to  Mr.  Lancashire,  and  if  Mr.  Lancashire  had  refused  to     ^^^^^ 

give  up  the  principal,  he  should  have  instituted  this  suit  against       

him  to  compel  him  to  disclose  the  real  purchaser,  or  if  not  to  take 
the  consequences  upon  himself  as  the  real  purchaser,  and  to  make 
good  the  Plaintiff's  losses,  and  also  indemnify  him  against  future 
payments.  But  in  no  case,  in  my  opinion,  is  any  one  of  the 
intermediate  purchasers  who  tell  all  they  know  liable  to  the 
Plaintiff.  Were  a  different  course  to  be  adopted,  and  were  this 
Court  to  make  the  person  who  entered  into  the  immediate  contract 
liable,  it  is  clear  that  the  matter  would  give  rise  to  as  many  suits 
as  there  were  jobbers  in  the  transaction ;  and  so  in  every  StocTc 
Exchange  transaction  every  jobber  would  be  liable  to  his  vendor 
ioiies  quoiies,  until  at  last  you  got  to  the  original  broker,  and  from 
him  to  the  person  who  employed  him. 

The  usage  of  the  Stock  Exchange  very  properly  obviates  this 
necessity;  and  as  it  is  clear  that  the  person  who  is  the  real  pur- 
chaser, and  gave  the  first  instructions,  would  be  ultimately  liable, 
it  puts  an  end  to  the  multiplicity  of  suits  brought  to  make  each 
person  liable  to  his  vendor.  Such  a  course  would  be  wholly  opposed 
to  the  real  principles  of  equity,  which  aims  at  shortening  litiga- 
tion ;  and,  on  the  same  principle,  the  custom  jumps  over  the 
heads  of  the  innocent  persons,  and  makes  the  real  delinquent  the 
person  primarily  and  exclusively  liable. 

I  am  also  of  opinion  that  all  the  cases  that  bear  on  this  subject 
support  this  view  of  the  case,  and  that  the  Defendant  can  in  no 
respect  be  made  liable  for  the  loss  sustained  by  the  Plaintiff,  from 
the  circumstance  that  Mr.  Lancashire,  either  for  himself  or  for  some 
client,  thought  fit  to  buy  thirty  Overend,  Qurney,  db  Co.,  shares  in 
tlie  name  of  a  boy  incapable  of  entering  into  a  contract.  If  I  am 
right,  this  suit  is  misconceived ;  it  is  addressed  against  the  wrong 
Defendant,  and  it  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Parker  &  Olarke. 
Solicitor  for  the  Defendant :  Mr.  /.  Tucker. 
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V.^  M.  EAEL  OP  CORK  v.  RUSSELL. 

Jfli  [1870    0.    44.] 

Foredoture  Suit — Necessary  Parlies — Judgment  Creditors — Costs. 

In  a  forecloeoreBoit  by  mortgagees,  judgment  crediton,  who  had  not  issued 
execution,  were  made  Defendants : — 

Eddy  that  they  were  unnecessary  parties,  and  having  disclaimed  all  interest 
upon  being  served  with  copy  of  the  bill,  they  were  dismissed  with  costs. 

Other  judgment  creditors  were  made  Defendants,  who,  after  issuing  execu- 
tion, bad  assigned  away  all  their  interests  before  bill  filed,  and  disclaimed  by 
their  answer : — 

fftldf  tbac  they  were  entitled  to  their  costs. 

Mildred  y,  Atistin  (1)  disapproved  of. 

X  HIS  was  a  foreclosure  suit. 

The  first  Defendant  was  the  mortgagor,  Sir  William  iZusseff. 
The  next  Defendants  were  Messrs.  Batolei/,  WinterMham^  Marling j 
and  JewAwry^  who  were  second  mortgagees.  Then  followed  Messrs. 
KinnairdyMwrdockfBov/verie^  and  (7.  Murdoek,  who  were  judgment 
creditors,  and  had  issued  executicois  upon  their  judgments,  but  had 
assigned  their  interests  to  a  third  party,  and  claimed  no  interest  in 
the  matters  in  question.  These  Defendants  disclaimed  by  their 
answer. 

The  next  Defendant,  C,  Neihon^  was  a  judgment  creditor,  but  uo 
writ  of  execution  had  ever  been  issued  under  such  judgment  He 
therefore  submitted  that  at  the  time  of  filing  the  bill  he  was  not 
a  necessary  party  to  the  suit  Immediately  after  service  of  the 
bill  upon  this  Defendant,  his  sob'citors  wrote  to  the  Plaintiff's  soli- 
citor the  following  letter : — '*  Dear  Sir, — There  is  an  error  in  the 
9th  paragraph  of  this  bill  in  stating  that  our  client,  Mr.  Neilson, 
has  issued  and  registered  a  writ  of  execution.  We  also  take  this 
opportunity  of  mentioning  that  he  disclaims  all  interest  in  the 
property  comprised  in  your  client's  security." 

Notwithstanding  this  letter  the  Defendant  NeHsan  was  served 
with  interrogatories,  and  required  to  answer  the  bUI.  He  now,  by 
his  answer,  disclaimed  all  interest  whatever  in  the  mortgaged 

(1)  Law  Rep.  8  Eq.  220. 
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premises,  and.  craved,  under  the  circumstances,  to  be  dismissed,     V.-C.M. 
with  costs  to  be  paid  by  the  Plaintiffs.  1S71 

The  next  Defendants,  Messrs.  Smith,  Harford,  and  SemU,  were  -EjL^^GjfOota, 
equitable  mortgagees  of  the  property  in  question  in  the  suit,  but  &     t»  ^' 

transfer  of  their  mortgage  had  been  made  to  the  Plaintiffs  on  the       

2nd  of  December,  1868,  before  bill  filed,  in  consideration  of  the 
money  due  upon  such  mortgage  being  paid  to  them  by  the  Plain- 
tifid.  They  stated  that  they  had  not  and  did  not  claim,  and 
except  during  the  time  when  they  held  the  before-mentioned 
mortgage  which  was  so  transferred  as  aforesaid  to  the  Plaintiffs 
before  the  institution  of  the  suit,  they  never  had,  or  claimed  to 
have,  any  right  or  interest  in  any  of  the  matters  in  question ;  and 
they  disclaimed  all  right,  title,  and  interest,  legal  or  equitable,  in 
any  of  the  said  matters ;  and  they  said  that  if  they  had  been 
applied  to  by  the  Plaintiffs  before  the  filing  of  the  bill  they  would 
have  disclaimed  all  such  right,  title,  and  interest ;  and  they  sub- 
mitted that  the  bill  ought  to  be  dismissed  as  against  them  with 
costs. 

The  next  Defendants,  the  Englith  Joint  Stock  Bank,  were  in  the 
course  of  being  wound  up.  They  were  judgment  creditors  who 
had  issued  out  execution  on  their  judgment,  but  they  did  not  ask 
for  costs. 

The  last  Defendant,  Andrew  Lawrie,  was  a  third  mortgagee.  By 
his  answer,  after  answering  all  the  interrogatories,  he  said  that  the 
Plaintiffs  must  have  well  known  that  he  was  unable  to  answer  a 
greater  portion  of  the  bill,  and  submitted  that  the  Plaintiffs  ought 
not  to  have  called  upon  him  to  answer  as  to  the  matters  comprised 
in  the  bill,  except  as  to  the  first  paragraph,  and  ought  therefore  to 
pay  the  costs  he  had  thus  been  put  to. 

All  the  judgments  were  recovered  subsequently  to  the  statute 
27  4  28  Vict.  c.  112. 

Mr.  Glasse,  Q.C.,  and  Mr.  Dixon,  for  the  Plaintiffs : — 

The  Plaintiffs  are,  at  any  rate,  entitled  to  a  decree  of  foreclosure ; 
the  only  question  therefore  is,  whether  any  of  the  Defendants  are 
entitled  to  their  costs.  It  is  stated  in  Morgan  &  Davei/s  book  on 
Costs  (1),  that  a  disclaiming  Defendant,  if  brought  to  a  hearing, 

(1)  Page  80. 
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V.-0.  M.     will  be  dismissed  with  or  without  costs,  according  to  the  form  and 
1871        extent  of  his  disclaimer. 
EablotGobk     ^  Ford  v.  Earl  of  Chesterfield  (1)  a  judgment  creditor,  who 
BtfflELL.     ^^  ^^*  issued  execution  and  who  had  been  made  Defendant, 
was  held  not  to  be  entitled  to  his  costs,  because  he  had  not  dis- 
claimed, or  offered  to  disclaim,  before  the  filing  of  the  bill.    The 
rules  of  the  Court  on  this  point  are  there  stated  by  the  Master  of 
the  Bolls. 

First :  Where  a  Defendant  disclaims  in  such  a  manner  as  to 
shew  that  he  never  had  or  never  claimed  an  interest  at  or  after 
the  filing  of  the  bill,  then  he  is  entitled  to  his  costs.  Secondly : 
If  a  Defendant  having  an  interest  shews  that  he  disclaimed,  or 
offered  to  disclaim,  before  the  institution  of  the  suit,  then  also  be 
is  entitled  to  his  costs.  Thirdly :  Where  a  Defendant  having  an 
interest  allows  himself  to  be  made  a  party  to  the  suit,  and  does 
not  disclaim,  or  offer  to  disclaim,  before  he  puts  in  his  answer  or 
disclaimer — in  that  case  he  is  not  entitled  to  his  costs.  These 
rules  were  approved  of  by  Vice-Chancellor  Wood  in  Bellamy  v. 
Briekenden  (2).  In  Ohrly  v.  Jenkins  (3)  the  Defendant  omitted 
to  say  that  he  never  claimed,  and  was  therefore  dismissed  without 
costs. 

In  Talbot  v.  Kempshead  (4)  parties  were  properly  made  Defen- 
dants to  a  suit  in  the  first  instance,  and  afterwards  gave  notice  to 
the  Plaintiff  that  they  did  not  claim  any  interest ;  they  were  held 
not  to  be  entitled  to  their  costs,  notwithstanding  such  notice  was 
given  before  putting  in  their  answer.  They  should  have  gone  on 
to  offer  their  consent  to  have  the  bill  dismissed  against  them  with- 
out costs  up  to  the  date  of  such  notice ;  and  it  rests  with  the 
Defendants  to  offer  such  consent^  and  not  with  the  Plaintiff  io 
ask  it 

Some  of  these  Defendants  are  judgment  creditors  who  had  not 
issued  execution.  They  disclaim  by  their  answer,  but  that  will  not 
entitle  them  to  costs.  We  submit  that  they  were  necessary  parties 
to  the  suit.  This  was  decided  by  the  Master  of  the  BoUs  in  MU- 
dred  v.  Austin  (5),  who  held  that  judgment  creditors  of  a  mortgagor, 

(1)  16  Beav.  516.  (3)  1  De  G.  &  Sm.  543. 

(2)  4  K.  &  J.  670.  (4)  4  K.  &  J.  93. 

(5)  Law  Bep.  8  Eq.  220. 
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whose  judgments  did  not  affect  the  mortgaged  land  at  the  date  of     V.-O.H. 
the  decree  in  a  foreclosure  suit,  were  entitled  to  redeem  if  they        i87i 
acquired  a  charge  on  the  land  by  issuing  writs  of  deffii  and  ob-  eablofCobk 
taining  a  return  from  the  sheriff  within  six  months  from  the  date  of     ^^^^ 

the  decree.    This  case  followed  Quest  v.  Ckywbridge  Bailfjoay  Com--       

fany  (1),  where  it  was  held  that  a  judgment  creditor  mighty  after 
putting  the  writ  in  the  hands  of  the  sheriff,  have  a  right  to  file 
-a  bilL 

The  rule  was  also  laid  down  in  Maxwdl  v.  Wigktwick  (2),  that 
if  a  Defendant  is  not  content  with  simply  disclaiming,  but  puts  in 
an  answer  and  appears  for  the  purpose  of  claiming  his  costs,  he 
will  not  be  entitled  to  any  costs.  A  judgment  creditor  has  still  a 
lien  upon  the  land,  though  he  cannot  enforce  it  until  he  has  gone 
through  the  formalities  pointed  out  by  the  statute  27  &  28  Vict, 
c.  112,  which  does  not  repeal  the  Act  of  1  &  2  Vict,  c  110. 

Upon  these  authorities,  therefore,  we  contend  that  none  of  these 
Defendants  are  entitled  to  their  costs.  If  they  had  an  interest  in 
the  land  they  should  have  disclaimed  before  the  institution  of  the 
suit ;  and  if  they  had  no  interest  in  the  land,  but  allowed  them- 
selves to  be  made  parties  to  the  suit  without  disclaiming  before  the 
bill  was  filed,  they  could  not  have  their  costs ;  and  it  was  for  the 
Defendants  themselves  to  offer  their  consent  to  hare  the  bill  dis- 
missed against  them  without  costs  up  to  the  date  of  their  notice. 

Mr.  Raikes,  for  the  first  Defendant,  Sir  W.  Russell. 

Mr.  Owen^  for  the  Defendant  Neilson^  the  judgment  creditor, 
who  had  not  issued  any  writ  of  execution  upon  his  judgment : — 

There  was  no  reason  whatever  why  this  Defendant  should  have 
been  made  a  party  to  the  suit.  It  is  expressly  enacted  by  the 
27  &  28  Vict.  c.  112,  that  no  judgment  shall  affect  any  land  until 
such  land  shall  have  been  actually  delivered  in  execution  by  virtue 
of  a  writ  of  elegit  in  pursuance  of  such  judgment.  In  In  re  BaU&^fs 
Trusts,  before  your  Honour  on  the  12th  of  February,  1869,  your 
Honour  decided  that  judgment  creditors  who  had  not  issued  exe- 
•cution  had  no  interest  in  the  land  ;    consequently,  having  no 

(1)  Law  Hep.  6  Eq.  619.  (2)  Law  Rep.  3  £q.  210. 
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V.-a  M.     interest  in  the  land,  and  having  disclaimed  preyiously  to  putting 
1871        in  his  answer,  this  Defendant  ought  to  be  paid  his  costs. 

Eabl  of  Cork 

BuMLL.         ^^^'  ^  ^*   ^^'^^  ^or  the  Defendants  Smith,  Harford,   and 
Sewell: — 

These  Defendants  had  assigned  away  all  right  under  their 
security  before  the  institution  of  the  suit,  and  they  were  conse- 
quently unnecessary  parties  to  the  suit;  and  having  disdaimed, 
they  ought  to  be  dismissed  with  costs. 

Mr.  T.  A.  BobertSy  for  the  Defendant,  Andrew  Lawrie,  a  third 
mortgagee : — 

The  ordinary  form  of  decree  as  against  this  Defendant  would 
direct  that  his  costs  should  be  added  to  his  security ;  but  it  is  sub- 
mitted that  in  consequence  of  the  Plaintiffs  having  improperly 
required  Mm  to  answer  interrogatories  respecting  matters  of  which 
they  knew  he  was  entirely  ignorant,  the  costs  occasioned  by  such  <* 
course  ought  to  be  paid  by  the  Plaintiffs. 

The  other  Defendants  did  not  appear  by  counsel  at  the  hearing. 

Mr.  Glasse,  in  reply. 

Sir  K.  Malins,  V.C.  :— 

This  is  a  foreclosure  suit  by  the  Plaintiffs,  as  mortgagees,  against 
Sir  William  BusseU  and  his  subsequent  incumbrancers.  Among 
the  incumbrancers  are  some  persons  in  the  same  position  as  Mr. 
Neilson,  who  is  a  judgment  creditor  of  Bussell,  and  has  not  issued 
execution  upon  the  judgment  The  suit  raises  a  question  whether, 
as  the  law  stands,  it  is  necessary  or  proper  to  make  mere  judgment 
creditors  parties  to  a  foreclosure  suit.  I  expressed  my  opinion  upon 
this  subject  in  the  case  of  In  re  Baileys  Trusts.  This  decision  was* 
referred  to  by  the  Master  of  the  Bolls  in  Mildred  v.  Austin  (1)» 
In  that  case  judgment  creditors  of  the  mortgagor  who  had  not 
issued  writs  of  degit  were  made  Defendants  by  amendment  at  the- 
suggestion  of  the  Ck)urt,  and  his  Lordship  decreed  that  any  of  the 
judgment  creditors  who  should  have  acquired  a  charge  on  the 

(1)  Law  Rep.  8  Eq.  220. 
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land  at  the  end  of  six  months  from  the  date  of  the  decree  must     V.-O.  M. 
be  allowed  to  redeem.     The  ground  of  the  decision  iraSy  that  any       1871 
judgment  creditor  might  acquire  a  charge  on  the  land  before  the  eablofCobk 
time  for  redemption,  and  thereby  put  himself  in  a  position  to     gui^BLLT 
redeem ;  but  so  might  any  other  creditor.    In  giving  judgment       -^-^ 
the  Master  of  the  Bolls  referred  to  my  decision  in  In  re  Bailey's 
TrtuiSf  and  said  it  was  a  case  of  the  immediate  distribution  of  a 
fund  in  Court,  in  which  the  judgment  creditors  had  not  acquired 
any  interest.    What  I  decided  was  that,  as  it  was  necessary  since 
the  passing  of  the  Act  of  1864,  before  a  judgment  affected  any 
land,  that  the  land  should  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  deffU,  which  had  not  been  done  in  that 
case,  judgment  creditors  who  had  not  issued  execution  had  no 
interest  in  the  land,  and  consequently  were  not  necessary  parties  to 
a  foreclosure  suit. 

From  the  reference  made  to  my  decision  in  that  case  by  the 
Master  of  the  Bolls,  I  do  not  think  that  his  Lordship  could  have 
been  correctly  informed  of  what  my  decision  was.  All  I  can  say 
is,  that  I  am  bound  by  the  Act  of  Parliament,  notwithstanding  any 
decision  to  a  different  effect.  Now  we  know  that  up  to  the  passing 
of  the  27  &  28  Yict.  c.  112,  a  judgment  creditor  had  a  lien  on 
land,  the  consequence  of  which  was  that  being  a  mortgagee  he  was 
a  necessary  party  to  a  foreclosure  decree.  That  was  found  to  be  a 
great  inconvenience,  because  judgment  creditors  are  sometimes 
Tery  numerous,  and  to  remedy  this  inconvenience  the  Legislature 
interfered  by  this  Act  of  Parliament,  the  preamble  of  which  recites 
that  it  was  desirable  to  assimilate  the  law  affecting  freehold,  copy- 
hold, and  leasehold  estates  to  that  affecting  purely  personal  estates 
in  respect  of  future  judgments,  statutes,  and  recognizances.  Then 
by  the  first  section  it  is  enacted  that  no  judgment,  statute,  or  recog- 
nizance to  be  entered  up  after  the  passing  of  the  Act  shall  affect 
any  land  (of  whatever  tenure)  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of  eleffU  or  other 
lawful  authority,  in  pursuance  of  such  judgment,  statute,  or  recog- 
zanca 

It  has  been  argued  that  notwithstanding  this  statute  the  judg- 
ment creditor  has  an  interest  in  land  because  the  Act  of  1  &  2  Vict, 
c.  110,  is  not  repealed.    Now  it  is  not  necessary  that  a  previous 
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Y.-G.  M.     Act  should  be  repealed  if  the  statute  contains  enactments  in 
1871       direct  opposition  to  the  previous  Act.      This  latter  statute  sof- 
Eabl  of  Coies  ficiently  shews  the  intention  to  repeal  the  previous  Act. 

BuOTLL.  ^y  opinion,  therefore,  is,  that  a  judgment  creditor  who  has  not 
— —  issued  execution  has  no  interest  in  the  land ;  and  the  object  in 
a  foreclosure  suit  being  to  bring  before  the  C!ourt  those  only  who 
have  an  interest,  it  is  evidently  improper  to  make  these  judgment 
creditors  parties.  The  Master  of  the  Bolls  took  a  different  view 
of  the  case,  and  I  cannot  say  that  I  concur  in  his  decision.  At 
any  rate,  I  am  bound  by  the  Act  of  Parliament,  and  I  cannot  help 
deciding  that  it  was  improper  to  make  these  persons  parties  to  the 
suit 

Then  comes  the  question  as  to  their  right  to  costs.  The  rules 
as  to  discriminating  when  costs  are  to  be  paid  are  rather  intricate. 
I  will  take,  in  the  first  place,  the  case  of  Mr.  Neihon,  He  claims  to 
be  paid  his  costs  on  the  general  rule  that  he  is  not  a  proper  party 
to  the  suit,  and  because  before  he  put  in  his  answer  his  solicitor 
wrote  to  the  Plaintiff's  solicitor,  stating, ''  We  also  take  this  oppor- 
tunity of  mentioning  that  Mr.  NeQson  disclaims  all  interest  in  the 
property  comprised  in  your  client's  security."  Therefore,  inde- 
pendently of  the  general  question,  NeUson  having,  before  any  costs 
were  incurred,  said  that  he  did  not  claim  any  interest  in  the  pro- 
perty, he  must  have  his  costs. 

The  next  Defendants  who  claim  costs  are  Messrs.  Smith,  Harford 
and  SeweHj  who  disclaim  by  their  answer ;  and  if  their  case  was 
simply  that  of  judgment  creditors  who  had  not  issued  executioD, 
being  made  parties  in  accordance  with  a  decision  of  one  of  the 
Judges,  then  I  think,  according  to  the  rules  of  this  Court,  the 
Plaintiff  would  have  been  justified  in  making  them  parties,  and  1 
could  not  order  the  Plaintiffs  to  pay  their  costs,  because  they  had 
acted  in  pursuance  of  that  decision ;  but  there  is  a  Airther  question 
raised,  whether  the  disclaimer  they  have  put  in  is  sufiScient  These 
Defendants  say  they  had  assigned  away  all  their  right  prior  to  the 
institution  of  the  suit,  and  they  disclaim  in  these  terms :  **  We 
have  not  and  do  not  claim,  and  except  during  the  time  when 
we  held  the  beforementioned  mortgage  which  was  so  transferred 
as  aforesaid  before  the  institution  of  the  suit,  we  never  had,  or 
claimed  to  have,  any  right  or  interest  in  any  of  the  matters  in 
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'question;  and  we  disclaim  all  right,  title,  and  interest,  legal  or      V.-O. M. 
suitable,  in  any  of  tbe  said  matters ;  and  if  we  had  been  applied        1871 
to  by  the  Plaintiffs  before  the  filing  of  the  bill  we  should  have  earl  of  Cork 
<iisclaimed  all  such  right,  title,  and  interest"      They  therefore     rumell. 

submit  that  they  ought  to  be  dismissed  with  costs.     My  opinion  is        

that  these  Defendants,  having  disclaimed  in  the  form  I  have  stated, 
•are  entitled  to  their  costs,  and  I  think  tbey  are  also  entitled  to 
their  costs  on  principle — that  a  man,  being  made  party  to  a 
dhancery  suit  in  respect  of  a  matter  in  which  he  has  no  interest, 
should  not  have  to  pay  costs. 

Then  as  to  the  subsequent  mortgagee,  Andrew  Lawrie^  he,  as 
a  matter  of  course,  would  pay  his  costs  and  add  them  to  his 
security ;  but  he  says  that  he  ought  not  to  pay  the  whole  of  the 
costs,  because  the  Plaintiffs  should  not  have  called  upon  him  to 
.answer  interrogatories  in  respect  of  matters  which  he  was  entirely 
ignorant  of,  and  that  the  Plaintiffs  knew  he  was  not  acquainted 
with  any  of  the  facts  except  those  contained  in  the  first  interroga- 
i;ory.  I  can  see  no  reason  why  the  Plaintiffs  did  not  distinguish 
which  interrogatories  were  to  be  answered  by  this  Defendant ;  but, 
on  the  other  hand,  the  pleader  was  not  obliged  to  answer  such  as 
he  knew  to  be  unimportant ;  and  if  the  Plaintiffs  had  excepted  to 
the  answer  on  that  ground,  then  the  Defendant  would  have  gone 
out  with  his  costs  of  exceptions.  Therefore  neither  of  the  parties 
was  free  from  blame,  and  I  cannot  distinguish  the  costs.  Mr. 
JLatrmmust  pay  his  costs  and  add  them  to  his  security. 


A  discussion  having  arisen  between  the  parties  subsequently  to 
the  above  decision,  the  case  was  spoken  to  on  the  minutes,  and  a 
-decree  to  the  following  effect  was  eventually  drawn  up : — 

That  the  bill  be  dismissed  as  against  the  Defendants  Kinnaird,  Murdock, 
Bouverie^  and  C.  Murdock,  the  Joint  Stock  Bank^  and  F.  C.  Jewshury,  without 
-costs,  and  as  against  the  Defendants  Neilson,  Smith,  Harford,  and  Sewell,  with 
•co&ta,  to  be  taxed  and  paid  by  the  Plaintiffs ;  That  an  account  be  taken  of  what 
is  due  to  the  Piaintififs  under  their  mortgage,  and  for  their  costs  of  this  suit, 
including  in  such  costs  what  the  Plaintiffs  should  have  so  paid  for  the  costs  of 
the  Defendants  NeHson,  Smith,  Harford,  and  Seivell ;  aud  that  the  total  amount 
•duo  to  the  Plaintiffs  be  certified. 

And,  further,  that  upon  the  Defendants  Boxvley,  Winterhotham,  Marling,  and 
Zaivrief  or  some  or  one  of  them,  paying  to  tlie  Plaintiffs  what  should  be  so 
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y.-C.  M.      certified  to  be  due  to  the  Plaintiffs,  within  six  months  after  the  date  of  the  Chief 

1871         Clerk's  certificate,  the  Plaintiffs  should  convey  the  premises  comprised  in  the  said 

««v«         mortgage  security  free  from  incumbrances,  and  deliver  up,  upon  oath,  all  deeds 

Eabl  of  Cork  and  writings  in  their  custody  or  power  relating  thereto  to  the  Defendants  BmoUy, 

BussiELL.       WifUerbotham^  Marling^  and  Lawrie^  or  to  such  one  or  more  of  them  as  should 

80  redeem  the  Plaintiffs ;  and  in  default  of  the  Defendants  Boioley,  Winterbolhamy 

Marling,  and  Lawrie,  or  any  of  them,  paying  to  the  Plaintiffs  what  should  he 
certified  to  be  due  to  them  by  the  time  aforesaid,  the  said  Defendants  should 
from  thenceforth  be  absolutely  debarred  and  foreclosed  of  all  equity  of  redemption 
of  the  mortgaged  premises ;  and  any  of  the  parties  to  have  liberty  to  apply  as 
they  might  be  advised. 

Solicitor  for  the  Plaintiffs :  Mr.  B.  Dioson. 

Solicitors  for  the  Defendants:  Messrs.  LinJUater,  Hadtwooi, 
Addison,  &  Brown ;  Messrs.  Waierh(Ai9e  A  Wiiderboiham  ;  Mr.  J. 
JB.  Batten  ;  Messrs.  Tompson,  Piekerinff,  <&  Styan ;  Messrs.  WUde, 
Wilde,  Berger,  dt  Moore  ;  Messrs.  Lawrance,  Flews,  Bayer,  dk Baker; 
Mr.  A,  Ddbie. 


y.JO.  M.  LEWIS  V.  LEWIS. 

1871  [1870    L.    137.] 


Aor^  23.    i^^^  j^i^^  ^^  (17  ^  18  7^  ^  113j  ^^^  AmendmerU  Ad  (30  <fe  31  Vid. 

c.  69 J — Interest  in  Land — Share  of  Proceeds  of  Sale — Residuary  Gift  tulject 
to  Debts — Land  devised  upon  Trusts  for  Conversion,  whether  within  Locke 
Kin^s  Act. 

By  a  settlement,  dated  1831,  a  freehold  estate  was  settled  in  trust  for  the 
husband  and  wife  for  their  lives,  and  after  the  decease  of  the  survivor,  upon 
trusty  after  three  months  from  the  death  of  the  survivor,  to  sell  and  invest 
the  proceeds  in  trust  for  the  children  who  should  attain  twenty-one ;  and  it 
was  declared  that  if  the  major  part  of  the  children  should  desire  that  the 
estate  should  not  be  sold,  and  should  give  three  months'  notice  of  such  desire, 
the  trusts  for  sale  should  determine,  and  the  estate  should  be  held  upon  the 
trusts  following  the  trusts  for  sale ;  but  if  the  children  preferred  that  the 
estate  should  not.be  sold,  the.  same  should,  until  sale,  be  considersd  as 
personal  estate. 

The  wife  died  in  1837.  Three  children  attained  twenty-one,  and  one  died 
intestate,  leaving  her  father  her  heir-at-law  and  sole  next  of  kin.  The  father 
by  his  will,  gave  the  third  part  of  the  estate  to  which  he  so  became  entitled 
to  trustees  for  sale,  to  stand  possessed  of  the  proceeds  for  the  benefit  of 
A,  Lewis  absolutely ;  and  the  testator  devised  and  bequeathed  the  residue  of 
his  estate,  whatsoever  and  wheresoever,  to  his  trustees,  upon  trust,  after 
payment  thereout  of  all  his  debts  and  subject  thereto,  for  J,  Lewis  absolutely. 

After  the  date  of  his  will  the  testator  mortgaged  his  third  part  of  the 
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settled  estate,  and  died  in  1870.    The  settled  estate  was  afterwards  sold     V»-0-  M. 
under  the  trust  in  the  settlement : —  1871 

Held,  that  the  interest  given  by  the  testator  in  the  one-third  of  the  settled 
estate  was  not  an  "  interest  in  land "  within  the  meaning  of  Locke  King^s 
Act,  and  consequently  that  the  mortgage  debt  must  be  paid  oat  of  the       Lewis. 
residuary  estate : 

Eeld,  also,  that  if  it  had  been  an  interest  in  land  within  the  Act,  the 
residuary  gift  of  real  and  personal  estate,  subject  to  payment  of  debts,  would 
not  have  been  a  sufficient  expression  of  a  "contrary  intention**  to  have 
exonerated  the  mortgaged  estate. 

SefMe,  that  land  devised  upon  trusts  for  conversion,  and  taken  in  its  con* 
verted  state,  is  not  an  "  interest  in  land  "  within  Locke  King^s  Act, 

i>Y  a  settlement,  dated  the  5th  of  July,  1831,  a  messaage  and 
farm,  called  the  Leckfard  estate,  in  Hants,  were  settled  in  favour 
of  John  and  Elizabeth  Lewis,  for  their  lives,  and,  after  the  decease 
of  the  survivor,  to  the  use  of  trustees,  upon  trust,  after  three 
months  from  the  death  of  the  survivor  of  John  and  Mizahelh 
Lewis,  to  sell  the  said  hereditaments,  and  to  invest  the  proceeds 
in  the  purchase  of  public  funds,  or  Government  or  real  securities, 
to  be  held  in  trust  for  the  children  of  Mizdhelh  Lewis^  as  she 
•should  appoint,  and,  in  default  of  appointment,  in  trust  for  all  her 
children  who,  being  a  son  or  sons,  should  attain  twenty-one,  or  die 
under  that  age,  leaving  issue,  or  being  a  daughter  or  daughters, 
should  attain  that  age  or  marry.  And  it  was  declared  that  if  the 
major  number  of  the  children  who  should  survive  the  said  John 
and  Elizabeth  Leans,  and  should  have  attained  twenty-one,  should 
desire  that  the  said  hereditaments  should  not  be  sold,  and  of  such 
desire  should  give  notice  in  writing,  the  aforesaid  trust  for  sale 
should  determine,  and  the  hereditaments  should  be  held  upon  the 
same  trusts  and  subject  to  such  of  the  powers  immediately  follow- 
ing the  trusts  for  sale  as  should  be  then  subsisting  and  capable  of 
taking  effect.  And  it  was  provided  that  if  the  children  should 
prefer  that  the  hereditaments  should  be  sold  the  same  should,  until 
sold,  be  considered  as  personal  estate. 

Elizabeth  Lewis  died  in  November,  1837,  without  having  executed 
the  power  of  appointment  amongst  her  children ;  and  having  had 
eight  children  by  John  Lewis,  five  of  whom  died  under  age  and 
without  having  been  married,  and  the  other  three  of  whom,  that 
is  to  say,  Leonard  John  Lewis,  Mfrida  Lewis,  and  EUm  Ann 
attained  the  age  of  twenty-one. 
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V.-0.  M.        Ellen  Ann  Lewis  died  in  March,  1861,  intestate  and  a  spinster, 

1871       leaving  her  father,  John  Lewis^  her  heir-at-law  and  sole  next  of  Idn, 

Liwis  «^<^^^  Leuris,  the  father,  by  his  will,  dated  the  11th  of  December, 

Lewis       1862,  after  appointing  the  PlaintiflFs  to  be  his  executors,  devised 

and  bequeathed  as  follows : — 

"  I  give,  devise,  and  bequeath  unto  the  said  Anthony  Lewis  and 
Joseph  Bowling  all  that  one  undivided  third  part  or  share  in  an 
estate  known  as  the  Leekford  estate,  or  in  the  funds  arising  from 
the  sale  thereof,  which  I  inherited  or  became  entitled  to  on  the 
death  of  my  daughter,  EHen  Ann,  to  hold  the  same  unto  the  said 
Anthony  Lewis  and  Joseph  Bowling^  their  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  nature  and  quality  thereof,, 
upon  trust,  if  the  said  one-third  part  or  share  is  not  sold  in  due 
time  after  my  decease,  with  the  entirety  of  the  said  estates  under 
the  existing  trusts  for  the  sale  thereof,  that  they,  the  said  Anthony 
Lewis  and  Joseph  Bowling,  and  the  survivor  of  them,  and  the  heirs,, 
executors,  or  administrators  of  such  survivor,  their  or  his  assigns, 
do  and  shall,  when  and  as  they  in  their  absolute  discretion  sball 
think  fit>  sell  and  absolutely  dispose  of  the  said  undivided  third 
part  of  the  said  Leekford  estate."    And  the  testator  directed  that 
the  proceeds  of  the  sale  of  the  said  undivided  third  part  should  be 
invested  by  his  trustees  in  the  purchase  of  public  funds  or  govern- 
ment or  real  securities ;  and  subject  to  the  payment  of  an  annuity 
to  Sarah  Cole  (described  as  the  mother  of  his  son  Albert  Lewisr 
alias  Cole)^  the  testator  directed  that  his  trustees  should  stand 
possessed  of  the  said  trust  moneys,  stocks,  funds,  and  securities, 
upon  trust  for  AU)ert  Lewis  absolutely ;  but  in  case  of  his  death 
under  twenty-one,  then  iii  trust  for  his  the  testator's  son,  John 
Leonard  Lewis,  and  his  daughter,  Elfrida  Lewis,  as  tenants  in 
common ;  and  the  testator  devised  and  bequeathed  all  the  rest^ 
residue  and  remainder  of  his  estate  and  effects  whatsoever  and 
wheresoever  situate,  including  securities  for  money,  to  his  trustees, 
to  hold  the  same  to  them,  their  heirs,  executors,  administrators^ 
and  assigns,  according  to  the  nature  and  qualities  thereof  respec- 
tively, upon  trust,  after  payment  thereout  of  all  his  just  debts, 
funeral  and  testamentary  expenses,  and  subject  thereto,  for  his 
son,  John  Leonard  Lewis  absolutely. 
The  one  undivided  third  s^are  in  the  Leekford  estate,  or  of  the 
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proceeds  thereof,  so  disposed  of  by  the  testator's  will,  was,  at  the     V.-0.  M. 
time  of  making  his  will,  free  from  incumbrances,  but  subsequently        1871 
to  the  date  of  his  will,  and  on  the  12th  of  August,  1863,  the  tes-       Lbwis 
tator  and  his  son,  John  Leonard  Letvis,  joined  in  mortgaging  the      lewib 

testator's  life  interest  and  his  one-third  share  in  the  reversion  of        

the  estate,  together  with  other  property,  to  WiUiam  Conway^  for 
the  sum  of  £1500 ;  and  the  testator  subsequently  mortgaged  the 
same  property  to  Charles  King  for  a  sum  of  £450. 

The  testator  died  on  the  14th  of  February,  1870,  leaving  John 
Leonard  Lewis  and  Elfrida  Letvis,  his  only  children,  and  also 
leaving  Sarah  Cole  and  Albert  Lewis  him  surviving. 

No  notice  was  given  to  the  trustees  of  the  settlement  by  John 
Leonard  Lems  and  Elfrida  Lewis  of  any  desire  that  the  settled 
hereditaments  should  not  be  sold,  but,  on  the  contrary,  they  had 
given  their  consent  to  the  sale,  and  the  Leckford  estate  had  in 
fact  been  sold. 

Questions  had  arisen  between  the  parties  as  to  the  fund  out  of 
which  the  mortgages  charged  upon  the  third  share  of  the  testator 
in  the  settled  estate  were  to  be  paid.  The  bill  was  therefore  filed 
by  the  trustees  of  the  will,  praying  that  it  might  be  declared 
whether,  by  the  effect  of  the  indenture  of  settlement  [and  the  will 
of  the  testator,  John  Lewis,  the  undivided  third  part  or  share  to 
which  be  had  become  entitled  on  the  death  of  his  daughter,  Ellen 
Ann  Lewis,  was  at  the  time  of  his  death  to  be  considered  as  personal 
estate,  or  whether  the  testator  had,  at  the  time  of  his  death,  an 
estate  or  interest  in  land  in  respect  of  such  undivided  third  part ; 
and  whether  the  mortgage  debts  were  payable  out  of  the  one  un- 
divided third  part  or  share,  or  out  of  the  proceeds  of  the  sale 
thereof,  or  whether  the  same  debts  were  payable  out  of  the 
residuary  {>ersonal  estate  of  the  testator. 

Mr.  E.  0.  White,  for  the  trustees,  stated  the  question  which  had 
arisen  between  the  parties  for  the  decision  of  the  Court. 

Mr.  Glasse,  Q.C.,  and  Mr.  Lindley,  for  John  Leonard  Lewis,  the 
residuary  legatee : — 

The  only  question  in  the  case  is,  whether  this  is  such  an  interest 
in  land  as  to  bring  it  within  the  meaning  of  Locke  King^s  Act 
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Y.-O.  M.      (17  &  18  Vict.  c.  113).    It  may  be  aBsnmed  against  us  that  there 

1871        i^a  conversion ;  but  that  has  nothing  to  do  with  the  question,  for 

Lewis       still  we  say  that  the  mortgage  debts  are  chargeable  upon  the 

Lewis       niortgaged  property,  or  the  proceeds  of  the  sale  of  that  property, 

nnd  are  not  payable  out  of  the  residuary  personal  estate.     The 

Act  says  that,  when  any  person  shall  die  seised  of  or  entitled  to 
any  estate  or  interest  in  land  or  other  hereditaments,  which  shall 
at  the  time  of  his  death  be  charged  with  the  payment  of  any  sum 
or  sums  of  money  by  way  of  mortgage,  then  the  debt  shall  be 
borne  by  the  mortgaged  estate. 

The  question  therefore  is,  whether  this  third  share  in  the  estate 
is  such  an  estate  or  interest  in  land  as  comes  within  the  meaning 
of  that  Act.  It  is  quite  true  that  the  settlement  directed  the  estate 
to  be  sold  unless  the  parties  preferred  that  it  should  not  be  con- 
certed ;  but  that  does  not  make  it  cease  to  be  an  interest  in  land. 
If  the  land  was  not  converted  it  would  be  taken  as  freehold  land ; 
but  even  if  it  were,  by  the  desire  of  the  parties,  converted,  still  it 
would  come  within  the  words  of  the  Act — *'  When  any  person 
shall  die  seised  of  or  entitled  to  any  estate  or  interest  in  land." 
Under  the  Mortmain  Act  this  would  clearly  be  an  interest  in 
land,  and  we  submit  that  it  comes  equally  within  the  meaning 
of  this  Act.  Then  being  an  interest  in  land,  has  the  testator 
shewn  any  contrary  intention  to  take  it  out  of  the  words  of  the 
Act  ?  Under  the  decisions  upon  the  construction  of  this  Act  prior 
to  the  Amendmeni  Act  (80  &  81  Yict.  c.  69)  a  general  direction  to 
pay  debts  out  of  personal  estate  was  held  to  be  a  sufficient  indica- 
tion of  a  contrary  intention  within  the  meaning  of  the  Act,  as  in 
Hellish  V.  VaSins  (1) ;  Eno  v.  Tatham  (2)  ;  but  the  Amendment  Ad 
reversed  all  these  decisions  by  enacting  that  a  general  direction  to 
pay  debts  out  of  personal  estate  should  not  be  deemed  to  be  an 
expression  of  an  intention  contrary  to  the  rule  established  by  the 
previous  Act.  Here  the  testator  gives  the  residue  of  his  estate 
upon  trust)  after  payment  thereout  of  all  his  just  debts,  funeral 
and  testamentary  expenses,  and  subject  thereto,  for  his  son  John 
Leonard  Lewis  absolutely.  This  is  just  such  a  residuary  gift  as  the 
Act  is  intended  to  guard  against ;  consequently  the  mortgage  debts 

(i;  2  J.  &  H.  194.  (2)  3  D.  J.  &  S.  443. 
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must  be  borne  by  the  property  charged  with  them,  and  they  cannot     V.-O.  M. 
fall  upon  the  residuary  legatee.  1871 

In  Nelson  v.  Paffe  (1),  Vice-Chancellor  Gjffardy  in  referring  to      {^^ 
the  Amendment  Act,  said :  **  The  meaning  appears  to  be  this — ^that      La^g, 

if  a  testator  wishes  to  give  a  direction  which  shall  be  deemed  a     •  

declaration  of  an  intention  contrary  to  the  rule  laid  down  by 
Mr.  Loeke  King's  Ad,  it  must  be  a  direction  applying  to  his  mort- 
gs^e  debts  in  sudi  terms  as  distinctly  and  unmistakeably  to  refer 
to  or  describe  them." 

Mr.  Cole,  Q.C.,  and  Mr.  Eekewich,  for  Mrs.  Cole  and  Albert  Lewis, 
the  devisees  of  the  third  share : — 

The  question  which  arises  under  the  second,  or  Amendmeni  Act, 
is,  whether  it  applies  to  such  interests  only  as  are  included  in  the 
prior  Act.    This  case  is  one  in  which  the  direction  of  the  testator 
must  be  held  to  mean  that  the  debts  are  to  be  paid  out  of  his 
estate  before  anything  else  is  done,  as  in  Maxwell  v.  Hyslop  (2), 
where  the  testator  directed  that  the  will  should  not  affect  the 
previous  settlement  of  his  estate,  and  charged  his  real  and  per- 
sonal estate  with  payment  of  his  debts,  and  subsequently  charged 
his  settled  estates  with  a  sum  of  £14,000  by  means  of  a  bond.    It 
was  there  held  that  the  residuary  estate  was  liable  to  the  pay- 
ment of  the  £14,000  in  exoneration  of  the  settled  estates.    This 
is  a  similar  case,  as  these  mortgages  did  not  exist  at  the  time  the 
testator  made  his  will,  and  he  could  not  have  intended  that  the 
devisees  of  that  estate  should  pay  the  mortgage  debt.  We  contend 
that  the  two  persons  we  represent  do  not  fill  the  character  of  "heir 
or  devisee  *'  within  the  meaning  of  Locke  King's  Act,  since  the 
estate  is  directed  to  be  sold  and  the  proceeds  to  be  paid  to  them. 
Then  we  contend  that  the  property  is  not  such  as  is  comprised  in 
the  words  ''  when  any  person  shall  die  seised  of  or  entitled  to  any 
estate  or  interest  in  land  or  other  hereditaments."    This  property 
is  directed  to  be  converted,  and  the  gift  is  of  a  third  part  of  the 
proceeds  of  the  land,  and  is  not  such  an  interest  in  land  as  the  Act 
intends  to  include,  which  is  evidently  such  an  interest  in  land  as 
constitutes  land  itself.   But  even  if  it  were  property  coming  under 

(1)  Law  Rep.  7  Eq.  25. 
(2)  Law  Rep.  4  Kq.  407;  on  appeal,. Ibid.  4  H.  L.  50r>. 
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y..O.  M.    the  defixiition  of  '^  land  or  other  hereditaments/'  and  if  it  had  come 

1871       by  descent,  yet  in  this  case  Locke  Kings  Act  does  not  apply,  as  the 

Lbwm       testator  has  given  direction  for  payment  of  his  debts  out  of  a 

particular  fund,  namely,  the  residuary  estate,  which  takes  the 

case  out  of  those  authorities  in  which  there  is  a  general  direction 

to  pay  debts. 

This  yiew  was  taken  by  your  Honour  in  Maxwdl  v.  Hydop  (1), 
where  the  debts  were  to  be  paid  out  of  the  ^  residuary  real  and 
personal  estate." .  Here  they  are  to  be  paid  out  of  "  all  the  rest, 
residue,  and  remainder  of  his  estate  and  effects  whatsoever,  and 
wheresoever  situate."  The  residuary  real  and  personal  estate  is 
therefore  the  primary  fund  for  payment  of  debts.  This  was  also 
held  in  AUen  v.  Allen  (2),  where  all  debts,  funeral  and  testa- 
mentary expenses,  were  directed  to  be  paid  out  of  residuary  real 
and  personal  estate,  and  it  was  held  that  a  mortgage  on  one  of 
the  testator's  estates  was  primarily  payable  out  of  the  residue : 
Stone  V.  Parker  (3) ;  Hellish  v.  VdUins  (4) ;  Eno  v.  Tatham  (5). 

[The  Vice-Chancellor  : — The  Amendment  Act  has  done  away 
with  those  decisions.  A  higher  authority — that  of  Parliament — 
has  decided  that  the  case  of  Eno  v.  Tatham  is  not  to  be  considered 
as  law.] 

But  here  we  say  there  is  more  than  a  general  direction  to  pay 
debts  out  of  personal  estate,  and  that,  by  the  terms  of  this  re- 
siduary clause,  a  contrary  intention  is  expressed  within  the  meaning 
of  the  Act,  and  consequently  that  these  mortgage  debts  must  be 
paid  out  of  the  residue. 

Mr.  Olasse,  in  reply,  cited  Bolfe  v.  Perry  (6).  He  also  submitted 
that  the  father,  during  his  life,  might  have  filed  a  bill  for  partition 
of  the  freehold  estate. 

Sir  R  Malins,  V.C.  : — 

This  is  a  case  of  great  nicety.  It  arises  in  this  way.  Under 
the  settlement  of  the  5th  of  July,  1831,  there  was  a  power  for  the 
children  to  retain  in  specie  the  property  settled  upon  them  after 

(1)  Law  Rep.  4  Eq.  407.  (4)  2  J.  &  H.  104. 

(2)  30  Beav.  395.  (5)  3  D.  J.  &  S.  443. 

(3)  1  Dr.  &  Sm.  21?.  (6)  Ibid.  481. 
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the  death  of  Mr.  and  Mrs.  Levris,  the  consequence  of  which  is  that     V.-O.  M. 
each  of  the  children  took  an  interest  in  an  aliquot  part  of  the        1871 
produce  of  tlie  estate,  and,  under  the  terms  of  the  settlement,  they       lkwis 
took  it  as  personal  estate.    There  were  three  children.    One  of      i,^^js 

them,  Ellen,  having  attained  twenty-one,  and  having  thereby        

acquired  an  interest  in  one- third  of  the  produce  of  the  estate,  died 
intestate,  leaving  her  father,  John  Lewis,  her  heir-at-law  and  sole 
next  of  kin,  and  in  him  vested  the  right  to  such  one-third.  In 
what  capacity  did  he  take  this  third  ?  Not  as  heir-at-law,  for  her 
interest  was  an  interest  in  personal  estate,  and  if  she  had  left  a 
will  it  would  have  been  transmitted  to  her  executors,  but  as  she 
died  intestate  it  went  to  her  next  of  kin  as  personal  estate,  and  the 
father  took  it  as  such.  It  appears  tbat  the  father  had  an  illegitimate 
son  by  a  woman  named  Cole  ;  and  he  had  two  legitimate  children, 
and,  being  desirous  of  providing  for  his  illegitimate  child,  he  made 
his  will  in  the  form  above  stated.  At  this  time  he  could  not  be 
certain  in  what  state  the  property  would  be  enjoyed,  because  if  he 
and  his  other  two  children  had  concurred  in  retaining  the  property 
in  specie,  it  would  have  been  freehold  estate.  The  will  was  dated 
in  1862,  and  in  the  following  year  the  testator  mortgaged  his  third 
part  of  the  estate,  and  again  in  1867  he  created  a  second  mort- 
gage, and  died  in  1870. 

The  question  therefore  is,  whether  the  illegitimate  son  takes 
his  one-third  share  of  the  estate  charged  with  the  burthen  of  the 
moi-tgage  debt,  or  whether  he  is  entitled  to  have  the  burthen  dis- 
charged out  of  the  general  personal  estate.  Now  it  is  quite  true 
that  if  this  is  an  interest  in  land  the  devisee  must  take  it  subject 
to  the  burthens  imposed  by  the  testator,  unless,  in  pursuance  of 
the  Act,  he  has  shown  a  **  contrary  intention,"  and  it  is  contended 
that  he  has  done  so  by  directing  all  his  debts  to  be  paid  out  of 
the  residue  of  the  estate.  It  is  evident,  upon  the  authorities  that 
these  words  were,  before  the  Act  amending  LocTce  King's  Ad,  suflS- 
cient  to  indicate  a  "  contrary  intention,"  and  that  the  mortgage 
debt  would  have  been  payable  but  of  this  fund.  But  the  first 
question  is,  whether  this  is  an  interest  in  land  within  the  meaning 
of  Mr.  Locke  King's  Act.  If  it  is  not,  then  the  genetal  law  applies, 
and  it  was  a  mere  bequest  of  a  chattel  subject  to  a  charge,  and  the 
general  personal  estate  must  redeem  the  pledge  or  pay  off  the 

8  2  2 
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y.-C.  M.  charge  upon  it.  If,  therefore,  this  is  not  an  interest  in  land,  and 
1871  only  a  chattel,  it  is  unnecessary  to  consider  the  matter  any  further. 
Xjs,^  Is  it^  then,  an  interest  in  land  within  the  meaning  of  the  first  of  the 
Acts  of  Parliament  ?  It  was  no  doubt  an  interest  in  land,  because 
it  was  a  share  in  the  produce  of  the  estate,  and  no  one  can  deny 
that  that  is  an  interest  in  land,  neither  is  there  any  doubt  that  it 
would  be  so  within  the  Mortmain  Act.  But  it  does  not  follow  that 
it  is  so  within  the  meaning  of  this  Act,  Kow  suppose  that,  instead 
of  being  an  aliquot  part  of  a  sum  of  money,  it  was  a  specified  sum, 
say  £1000,  to  be  paid  out  of  the  produce  of  the  land ;  that  would 
have  been  an  interest  in  land,  but  yet  it  would  not  have  been  so 
within  the  meaning  of  this  Act,  for  it  would  have  been  a  specific 
bequest  of  a  chattel,  and  would  fall  within  the  rule  in  Knight  t. 
Davis  (1),  which  says,  that  where  a  specific  chattel  is  charged  or 
pledged  by  the  testator  the  specific  legatee  is  entitled  to  have  the 
charge  paid  off  out  of  the  general  assets  of  the  testator.  Mr. 
Olasse,  in  reply,  suggested  that  the  father,  during  his  life,  might 
have  filed  a  bill  for  partition,  this  being  an  estate  or  interest  in 
land ;  but  if  so,  such  a  bill  must  have  been  dismissed,  because  the 
property  was  converted  under  the  original  trusts  of  the  settlement, 
and  it  could  only  be  reconvei-tel  by  the  desire  of  the  persons  in- 
terested. Then,  again,  I  am  not  disposed  to  say  that  the  doctrine  of 
conversion  does  not  apply  to  Locke  King's  Act.  My  view  of  the  Act 
is,  that  where  an  interest  in  land  is  given  by  a  testator,  with  the 
option  of  retaining  it  in  specie  or  of  having  it  converted,  the 
person  claiming  to  take  it  without  conversion  must  take  it  subject 
to  the  burthen;  that  is,  that  where  there  is  merely  a  general 
direction  for  payment  there  is  no  contrary  intention  shown,  as  re- 
quired by  the  Act.  I  think  the  person  taking  the  estate  imder 
the  will  would  in  such  a  case  be  obUged  to  take  the  estate  subject 
to  the  burthen,  but  then  he  must  take  it  as  land.  Now  here  he 
takes  it  as  money,  not  as  land ;  therefore,  when  Locke  King^s  Act 
says  that  the  heir  or  devisee  to  whom  the  "  lands  or  other  here- 
ditaments" shall  descend  or  be  devised,  shall  take  subject  to  the 
mortgage  debt,  I  interpret  the  Act  as  contemplating  the  taking 
of  land  as  land.  Here  it  is  taken  merely  as  personal  estate,  and 
though  it  is  an  interest  in  land  in  a  certain  sense,  it  is  not  an 

(1)  3  My.  &  K.  358, 
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interest  in  land  within  the  meaning  of  this  Act.    If  I  am  right  in     Y.-G.  M. 
this,  that  a  person  electing  to  take  under  a  will  an  interest  in       1871 
land  in  its  unconverted  state  must,  under  the  Act,  in  the  absence      i^g 
of  a  contrary  intention  on  the  part  of  the  testator,  take  it  cum 
onere,  how  can  I  say  that  the  Act  applies  in  case  ho  elects  to  take 
it  as  converted,  when  ho  takes  it  as  mere  personal  estate,  that  is, 
an  aliquot  part  of  the  proceeds  of  an  estate  ? 

My  opinion,  therefore,  is  that  this  is  not  an  interest  in  land 
within  the  meaning  of  the  first  Act,  and  therefore  not  within  tho 
Amendtnent  Act  The  other  question  raised  is  this :  The  testator 
has  here  directed  that  his  debts  generally  are  to  be  paid  out  of  his 
residuary  real  and  personal  estate,  and  it  has  been  argued  that  he 
has  not,  in  so  doing,  shewn  an  intention  that  the  mortgage  debts 
shall  be  paid  out  of  his  personal  estate  exclusively. 

If  it  had  been  an  interest  in  land  within  the  meaning  of  tho 
principal  Act,  I  must  have  held  that  there  was  an  absence  of  any 
*^  contrary  intention"  on  the  part  of  the  testator,  within  the  meaning 
of  that  Act  and  of  the  Amendment  Ad^  to  exonerate  the  mortgaged 
estate  from  the  mortgage  debts,  and  I  should  then  have  agreed 
with  Mr.  Glasse  in  that  part  of  his  argument. 

All  I  now  decide  is,  that  it  is  not  an  interest  in  land  within  the 
meaning  of  Locke  King's  Act  , 

It  is  a  mortgage  of  a  specifically  devised  chattel,  and  the  general 
personal  estate  must  exonerate  the  mortgaged  estate.  The  costs 
of  aU  pai'ties  must  be  paid  out  of  the  residuary  personal  estate, 
those  of  the  trustees  as  between  solicitor  and  client,  with  liberty  to 
apply. 

Solicitors  for  the  Plaintife:  Messrs.  Prior ^  Bigg,  Church,  dt 
Adams. 
SpUcitors  for  the  Pefendants :  Messrs.  Brown  &  Waters. 
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V.^  Bi.       In  re  ROBINSON  &  PRESTON'S  BREWERY  COMPANY. 

1871  SIDNEY'S  CASE, 


^^'  ^'       Cimtributory — Contract  to  take  Shares — Signing  Memorandum  of  Association — 

Acceptance  of  Office  as  Director — Hesignation  hy  Director — Lapse  of  Five 
Years, 

S,  in  1865  agreed  to  become  a  director  of  a  company,  and  signed  the  me- 
morandam  of  association  for  200  shares.  The  articles  of  association  em- 
powered the  directors  to  decline  to  commence  business  unless  two-thirds  of 
the  capital  were  subscribed.  S.  attended  the  first  meeting  of  the  directors,  and 
having  unsuccessfully  opposed  a  resolution  to  commence  business  before  two- 
thirds  of  the  capital  had  been  subscribed,  stated  that  he  should  resign  his 
directorship ;  but,  at  the  request  of  the  directors,  postponed  his  resignation 
till  a  further  day,  when  it  was  accepted.  The  company  carried  on  business 
and  made  some  dividends,  but  was  in  Februaiy,  1870,  ordered  to  be  wound 
up.  S,  was  not  treated  as  a  member  of  the  company  after  his  resignation, 
and  no  shares  were  allotted  to  him,  and  his  name  was  never  placed  on  the 
list  of  shareholders : — 

Edd^  that  he  was  not  by  the  lapse  of  time«  and  by  the  circumstances 
of  the  case,  exonerated  from  liability  to  take  the  shares  for  which  he  had 
subscribed  the  memorandum  of  association. 

X  HIS  was  an  adjourned  summons  to  take  the  name  of  Mr.  Sidney 
off  the  list  of  contributories  in  respect  of  200  shares  in  Bcbinson  it 
Preston's  Brewery  Company ,  Limited. 

The  company  was  formed  in  November,  1865,  for  the  purpose  of 
purchasmg'  and  carrying  on  the  business  of  Messrs.  lichinson  & 
Preston,  brewers  at  Liverpool,  and  a  memorandum  and  articles  of 
association  were  registered.  The  articles  of  association  fixed  as 
the  qualification  for  directors  the  holding  of  200  shares  in  the 
company;  and  by  article  72  it  was  provided  that  the  directors 
might  commence  and  prosecute  the  object  of  the  company  not- 
withstanding the  whole  of  the  shares  had  not  been  issued  or  taken 
up ;  but  that  unless  two-thirds  of  the  shares  should  have  been 
taken  up  on  or  before  the  30th  of  January,  1866,  the  directors 
should  not  be  bound  to  proceed  with  the  undertaking. 

The  applicant  stated  in  his  affidavit  that  in  November,  1865, 
the  solicitor  of  the  company  called  upon  him  and  requested  him 
to  become  a  director  of,  and  shareholder  in,  the  company,  saying 
that  there  was  a  clause  in  the  articles  of  association  which  enabled 
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him  to  withdraw  from  the  company  ia  the  event  of  less  than  two-     V.-OL  M. 
thirds  of  the  nominal  capital  being  subscribed  for.     He  then        1871 
signed  the  memorandum  of  association  for  200  shares,  and  agreed     6idnkt*8 
to  become  a  director,  "' 

The  articles  of  association,  however,  contained  no  such  clause  as 
alleged,  and  it  appeared  that  the  72nd  clause  must  have  been 
intended  to  be  referred  to. 

A  prospectus  was  then  issued,  dated  the  5th  of  December,  1865, 
in  which  it  was  stated  that  the  company  would  commence  business 
on  the  1st  of  January,  1866.  In  this  prospectus  the  name  of  the 
applicant  appeared  as  one  of  the  directors  of  the  company.  On 
the  23rd  of  December,  1865,  the  first  meeting  of  the  directors  was 
held,  the  applicant  being  present.  A  resolution  was  proposed  that 
the  company  should  commence  business  in  accordance  vnth  the 
prospectus,  and  notwithstanding  that  the  applicant  opposed  the 
proposal,  on  the  ground  that  two-thirds  of  the  capital  had  not 
been  subscribed  for,  it  was  carried,  and  he  then  stated  that  he 
would  not  take  office  as  a  director,  and  that  he  declined  to  take 
any  shares  in  the  company,  or  proceed  farther  in  its  formation 
I'be  meeting  was  then  adjourned  to  the  26th  of  December,  and 
the  applicant  agreed  to  postpone  his  resignation  till  then. 

He  attended  the  adjourned  meeting  of  the  26th  of  December, 
and  one  of  the  other  directors  shewed  him  a  list  of  the  shares 
subscribed  for,  in  which  his  200  shares  were  not  included. 

On  the  29th  of  December  he  wrote  to  the  directors  requesting 
them  to  accept,  record,  and  acknowledge  his  resignation  as  a 
director  and  the  receipt  of  that  letter. 

At  a  meeting  of  the  directors  on  the  3rd  of  January,  1866,  the 
resignation  was  accepted,  and  the  secretary  afterwards  wrote  to 
give  him  notice  of  the  acceptance. 

No  shares  were  allotted  to  him,  and  from  that  time  he  was  not 
treated  as  a  member  of  the  company,  and  though  the  business 
was  carried  on  for  several  years,  and  dividends  were  made,  no 
notice  was  ever  taken  of  him. 

The  company  was  not  successful,  and  in  February,  1870,  was 
ordered  to  be  wound  up,  and  the  official  liquidator,  finding  a  large 
number  of  shares  unallotted,  placed  Mr.  Sidney  on  the  list  for 
200  shares.    He  now  applied  to  be  struck  off. 


Case. 
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V.-0.  M.        Mr.  Cotton,  Q.C.,  and  Mr.  North,  for  the  applicant : — 

J^  There  are  two  grounds  on  which  this  case  is  distinguishable  from 

Sidney's  Evana'  Case  (1).  First,  Mr.  Sidney  signed  the  memorandum  con- 
ditionally, in  the  belief  that  unless  two-thirds  of  the  capital  were 
subscribed  he  was  entitled  to  withdraw.  The  mis-statement  was 
that  of  the  company,  and  he  withdrew  as  soon  as  he  discovered 
the  facts,  and  the  company  acquiesced  in  his  withdrawal,  and,  in 
effect,  released  him ;  and  the  official  liquidator,  representing  the 
company,  is  not  entitled  to  dispute  the  release.  No  one  is  pre- 
judiced by  his  withdrawal,  for  the  creditors  can  only  look  to  the 
register  of  shareholders,  and  cannot  go  to  the  memorandum 
of  association.     Secondly,  the  delay  is  a  bar :  SieheWs  Case  (2). 

Mr.  Glasse,  Q.O.,  and  Mr.  Bardstodl,  for  the  official  liquidator : — 

By  the  23rd  section  of  the  Companies  Act,  1862,  the  moment  Mr. 
Sidney  signed  the  memorandum  of  association  he  became  liable  to 
take  the  shares  for  which  he  signed,  and  it  became  his  duty  as  a 
director  to  pnt  himself  on  the  list :  HalVs  Case  (3).  Lapse  of 
time  does  not  affect  the  rights  of  the  official  liquidator.  This  was 
decided  in  Levich's  Case  (4),  and  in  Tooth's  Case,  which  came  before 
the  Lord  Justice  Giffard,  then  Vice-Chancellor,  on  the  23rd  of 
November,  1868. 

Mr.  Cotton,  in  reply. 

Sib  E.  Malins,  V.C.  : — 

This  company  was  formed  by  the  registration  of  a  memorandum 
and  articles  of  association  in  November,  1865.  Mr.  Sidney  signed 
the  memorandum  of  association  for  200  shares,  and  therefore,  by 
his  own  act,  he  became  a  director  of  the  company,  and  was 
bound  to  know  that  the  minimum  qualification  for  the  office  was 
the  holding  of  200  shares.  He  states  that  previously  ix>  his  sign* 
ing  the  memorandum,  the  solicitor  of  the  company  told  him  that 
he  would  be  free  to  withdraw  unless  two-thirds  of  the  capital 
were  subscribed ;  but  it  appeared  that  the  articles  of  association 
only  provided  that  it  should  not  be  incumbent  upon  the  directory 

(1)  Law  Kep.  2  Ch.  427.  (3)  Law  Ecp.  5  Ch.  707. 

(2)  Ibid.  3  Ch.  119.  (4)  40  L.  J.  (Ch.)  180, 
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to  go  on  with  the  company  if  that  amount  were  not  subscribed.      V.-C.  M. 
Then,  on  the  23rd  of  December,  knowing,  as  I  must  hold  that  as        1871 
a  director  he  did,  that  it  was  clearly  his  duty  to  put  his  own  name      siDNEt's 
on  the  list  of  shareholders  for  200  shares,  he  attended  the  meetins:       ^^^^' 
of  directors  and  opposed  the  resolution  which  was  passed,  but  did 
nothing  more.    He  then  resigned  the  office  of  director,  and  was 
not  subsequently  treated  as  having  anything  to   do  with  the 
company.    Then,  in  1870,  the  order  to  wind  up  was  made,  and  he 
might  well  have  supposed  that  by  that  time  his  liability  was  at 
an  end. 

The  authorities  are,  however,  clear  that  a  man,  by  signing  the 
memorandum  of  association  of  a  company,  contracts  to  take  the 
number  of  shares  for  which  he  subscribes.  In  ScdTs  Case  (1)  it 
was  held,  that  where  a  man  had  signed  a  memorandum  for  500 
shares,  he  was  liable  for  the  whole  500  shares,  thougli  he  had 
actually  been  allotted  only  250  shares. 

The  question  of  delay  was  considered  in  Levick's  Case  (2)  and 
TodKs  Case  ;  and  in  the  latter  I  understand  that  a  longer  time 
bad  elapsed  than  in  the  present  case.  Even  in  Evans'  Case  (3) 
the  Lord  Justice  Cairns  expressed  regret  at  being  obliged  to  fix 
the  applicant  on  the  list  on  account  of  the  time  which  had  elapsed 
since  he  had  ceased  to  be  treated  as  a  member  of  the  company. 
And  in  LevicVs  Case  I  stated  that  the  only  fresh  point  raised 
in  argument  was  that  of  delay,  and  I  held  that  it  was  not 
sufficient  to  affect  the  liability  incurred  by  signing  the  memo- 
randum. I  referred  also  to  MigoUi's  Case  (4)  as  shewing  that 
there  was  no  way  of  getting  rid  of  this  liability  except  by  taking 
the  shares  and  then  making  a  valid  transfer.  I  am  therefore 
of  opinion  that  I  am  bound  by  LevicJcs  Case  to  hold  that  the 
official  liquidator  is  not,  by  the  delay  which  has  taken  place,  pre- 
cluded from  placing  Mr.  Sidney  on  the  list  of  contributories,  and 
that  his  name  must  remain  on  the  list  for  the  200  shares ;  and  I 
am  sorry  to  add  that  he  must  pay  the  costs  of  this  application. 

Solicitors :  Messrs.  Norris  &  Allen ;  Messrs.  Burto7i,  Yeates,  dt 
Hart. 

(1)  Law  Rep.  5  Ch.  707.  (3)  Law  Bep.  2  Ch.  427. 

(2)  40  L.  J.  (Cli.)  180.  (4)  Ibid.  4  Eq.  238. 
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V.-O.M.  SOULTHOEPE  v.  TIPPER. 


1871 
Dec.  CO, 


[1870    S.    30.] 
Liability  of  Trustees — Shares  in  an  Unlimited  Company — Costs, 

A  testator  gave  all  the  residue  of  his  estate  and  effects,  whether  real  or 
personal,  to  four  trustees  upon  trust  to  sell  his  freehold  estate  at  X.,  and  such 
part  of  his  personal  estate,  immediately  after  his  decease,  or  so  soon  thereafter 
as  the  tnistees  might  see  fit  to  do  so,  and  either  hy  auction  or  private  con- 
tract as  to  his  trustees  should  seem  proper.  The  personal  estate  comprised 
shares  in  an  unlimited  banking  company,  which  was  of  high  standing  and 
repute  at  the  testator's  death.  The  trustees  retained  these  shares  for  two 
years  and  a  quarter,  when  the  hank  suspended  payment,  and  the  company 
was  wound  up.  Three  months  after  the  testator's  death  the  trustees  also 
accepted  new  shares  in  the  bank,  which  were  allotted  to  the  holders  of  old 
shares,  and  the  entire  loss  to  the  estate  amounted  to  £1910 : — 

Hdd^  upon  a  bill  filed  to  administer  the  estate  by  the  next  friend  of  infants 
who  were  entitled  to  one-third  of  the  property,  that  the  trustees,  although 
they  had  acted  in  perfect  good  faith  and  as  they  considered  best  for  the  inte- 
rests of  the  cestuis  que  trust,  were  bound  to  have  sold  the  bank  shares  within 
a  reasonable  time,  which  was  one  year  from  the  testator's  death ;  and  were, 
therefore,  liable  to  make  good  the  loss  sustained  on  both  sets  of  shares : 

Held,  also,  that  one  of  the  trustees,  who  did  not  attain  twenty-one  till 
seventeen  months  after  the  testator's  death,  was  equally  liable  with  his 
CO- trustees. 

So  much  of  the  costs  of  the  administration  suit  as  were  caused  by  the 
default  of  the  trustees  were  ordered  to  be  paid  by  them. 

John  palmer,  by  Ws  win,  dated  in  August,  1862,  appointed 
John  Tipper,  J.  Smith,  and  A.  Cooper,  his  executors  and  tnistees ; 
and  he  devised  and  bequeathed  to  his  trustees  his  freehold  estate 
at  Lapworth,  his  five  leasehold  houses  in  Aston  Street,  his  shares  in 
public  companies,  ready  money  and  securities  for  money,  and  all 
the  residue  of  his  estate  and  effects  whatsoever  and  wheresoever, 
whetlier  real  or  personal,  to  his  said  trustees,  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  of  the  same, 
upon  the  following  trusts :  *'  Upon  trust  to  collect  and  get  in  the 
several  debts  and  sums  of  money  due  and  owing  1o  my  estate, 
including  debts  due  to  me  on  mortgage,  if  they  shall  think  proper 
to  require  payment  thereof,  otherwise  to  permit  and  suffer  the 
said  mortgage  debts,  any  or  either  of  them,  to  remain  in  or  upon 
their  present  securities,  and  to  sell  and  dispose  of  my  freehold 


VOL.  XniJ  EQUITY  CASES.  233 

estate  at  LapuKyrth,  and  such  part  of  my  personal  estate  (other     Y.-G.  M. 
than  and  except  my  said  leasehold  premises  and  the  furniture  and        1871 
effects  hereinbefore  given  to  my  wife),  immediately  after  my  do-  souLTuoRris 
cease,  or  so  soon  thereafter  as  my  said  trustees  may  see  fit  so  to      t/'eu 

do,  and  either  by  public  auction  or  private  contract,  or  partly  by       

public  auction  and  partly  by  private  contract,  with  liberty  to  buy 
in  and  afterwards  to  sell  or  offer  the  same  again  for  sale  without 
being  answerable  for  any  loss  or  deficiency  on  such  re-sale  or 
attempted  sale,  as  to  my  said  trustees,  or  the  survivors  or  survivor 
of  them,  his  executors  or  administrators,  shall  seem  proper,  for 
such  price  or  prices,  sum  or  sums  of  money,  as  my  said  trustees 
may  think  reasonably  sufficient  for  the  same,  and  out  of  the  moneys 
to  arise  therefrom  pay  and  satisfy  the  expenses  of  or  incidental  to 
such  sale  or  sales,  and  to  stand  possessed  of  the  residue  of  the 
moneys  to  arise  from  such  sale  or  sales,  and  all  the  said  trust 
moneys,  from  and  after  payment  of  my  just  debts,  funeral  and  testa- 
mentary expenses,  and  the  legacies  bequeathed  to  my  said  trustees, 
upon  trust  to  lay  out  and  invest  the  same  in  their  names  upon 
mortgage  of  freehold  or  leasehold  land  or  buildings,  of  sufficient 
value,  in  England  or  WaleSy  or  in  some  one  of  the  public  stocks  or 
fancis  of  Great  Britain^  or  on  mortgage  or  bond  of  any  public 
dividend-paying  company  duly  authorized  to  borrow  the  same,  and 
from  time  to  time  call  in  the  said  moneys  and  again  invest  the 
same  in  or  upon  any  other  security  or  securities  of  a  like  nature,  as 
occasion  may  require,  as  my  said  trustees  may  think  desirable; 
and  to  stand  possessed  of  the  same  trust  moneys  and  tho  stocks 
fonds  or  other  securities  in  or  upon  which  the  same  shall  be  placed 
out,  or  invested  as  aforesaid,  upon  the  trusts  following;"  upon 
trust  (after  setting  apart  a  sufficient  sum  to  provide  an  annuity  for 
his  wife)  to  pay  one-third  part  of  the  said  trust  funds  to  his  son, 
John  8.  Palmer,  when  he  should  attain  the  age  of  twenty-one ;  and 
to  stand  possessed  of  the  remaining  two-thirds  thereof  upon  trust 
to  pay  and  divide  the  interest  and  proceeds  thereof  in  equal  shares 
between  his  two  daughters,  Hannah  and  Clara,  during  their  lives 
for  their  separate  use,  and  after  their  decease  in  trust  for  the 
children  of  his  said  daughters  in  manner  therein  mentioned. 

By  a  codicil  to  his  will,  dated  in  December,  1863,  tho  testator 
revoked  the  appointment  of  J*.  Sinith  and  A,  Cooper  as  executors 
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V.-O.  M.     and  trustees  of  his  will,  and  appointed  the  Defendants,  H.  Hurley^ 
1871        Charles  Smith,  and  Edivard  Reeves,  executors  and  [trustees  thereof 
ScuI^oBPE  jointly  with  J.  Tipper. 
TuTEB  -^^^^  testator  died  in  April,  1864.    His  daughter  Hannah  Palmer 

married  John  ScuUhorpe  in  June,   1866,  and  there  were  two 

children  of  the  marriage. 

The  testator,  at  his  death,  was  possessed  of  thirty-seven  shares 
in  the  Birmingliam  Banking  Company,  an  unlimited  company, 
which  was  then  considered  a  secure  and  profitable  investment. 
Three  months  after  the  testator  s  death  the  ^company  issued  new 
shares,  and  nine  of  such  new  shares  were  offered  to  the  trustees  iu 
respect  of  the  thirty-seven  old  shares  held  by  the  testator,  and 
these  nine  shares  were  accepted  and  taken  up  by  the  trustees,  who 
paid  the  amount  required  for  such  shares  out  of  the  trust  funds. 

On  the  13th  of  July,  1866,  being  two  years  and  a  quarter  after 
the  death  of  the  testator,  the  Birminghajn  Banking  Company  sus- 
pended payment,  and  shortly  afterwards  an  order  was  made  for 
winding  np  the  company. 

During  the  process  of  winding^np  calls  had  been  made  upon  the 
shareholders,  and  these  calls  had  been  paid  by  the  Defendants 
upon  the  shares  held  by  them  out  of  the  estate  of  the  testator,  and 
the  whole  liability  caused  thereby  amounted  together  to  the  sum 
of  £1910  125.  95. 

^  The  bill  was  filed  on  behalf  of  the  infant  children  of  Hannah 
Sctdthorpe  by  John  ScuUhorpe,  their  father,  as  next  friend,  pray- 
ing that  the  Defendants,  the  trustees,  might  be  declared  liable  to 
make  good  to  the  estate  of  the  testator  all  loss  which  had  already 
accrued,  or  might  thereafter  accrue,  by  reason  of  the  default  of  the 
Defendants  in  not  selling  and  disposing  of  such  shares  in  the 
Birmingham  Banking  Company  as  belonged  to  the  testator's  estate, 
and  also  by  reason  of  the  investment  of  any  portion  of  the  testator's 
estate  in  the  purchase  of  new  shares  in  the  company ;  and  that  the 
Defendants  might  be  ordered  to  pay  the  costs  of  the  suit. 

The  Defendants  J.  Tipper,  H.  Hurley,  and  C.  Smith,  by  their 
answer  stated  that  at  the  period  of  the  testator's  death,  and  down 
to  the  very  time  when  the  Birmingham  Banking  Company  sus- 
pended payment,  the  company  was  doing  a  large  business,  and  its 
shares  were  considered  to  be  a  perfectly  safe  and  very  advantageous 
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investment;  and  the  testator  in  his  lifetime  had  a  very  high     V.-O.M. 
opinion  of  the  shares,  and  told  the  Defendant  J.  Tipper  that  they        I87i 
were  his  best  investments,  and  paid  him  better  than  any  other  ScuLTHOBrB 
property  he  had.    Under  these  circumstances,  and  acting  in  per-     twbiu 
feet  good  faith,  and  with  a  sincere  desire  to  benefit  the  testator's 
estate,  and  considering  that  they  had,  under  the  will,  a  full  discre- 
tion as  to  the  time  of  sale,  they,  with  the  knowledge  and  concur- 
rence of  the  testator  8  widow,  refrained  from  selling  the  said  shares, 
and  in  that  sense  allowed  the  testator's  moneys  invested  therein  to 
remain  so  invested.     They  further  said  that  in  the  month  of  July, 
1864,  nine  new  shares  were  offered  to  these  Defendants,  as  the 
executors  of  the  testator  in  respect  of  the  thirty^seven  old  shares 
held  by  him.  The  new  shares  were  eagerly  sought  after  and  taken 
up,  and,  acting  in  perfect  good  faith,  and  believing  it  to  be  most 
advantageous  to  the  testator's  estate,  and  with  the  knowledge  of 
the  testator's  widow,  they  accepted  the  nine  new  shares,  and  out  of 
the  moneys  forming  part  of  the  testator's  residuary  personal  estate 
paid  the  sum  of  £270  for  and  in  respect  thereof. 

The  Defendant  Edward  Beeves,  the  fourth  trustee  and*  executor, 
who  was  under  age  at  the  death  of  the  testator,  by  his  answer 
stated  that  he  did  not  attain  his  age  of  twenty-one  until  the  25th 
of  September,  1865,  and  had  never  proved  the  will,  and  had  no 
control  over  the  shares  in  question,  except  that  he  had  often  asked 
the  other  trustees  if  it  would  not  be  better  to  sell  them.  He  hfld 
never  acted  in  the  trusts  of  the  will  until  he  attained  twenty-one, 
being  only  nine  months  before  the  failure  of  the  banking  company, 
and  then  only  in  signing  certain  mortgage  securities  and  receipts 
for  money,  in  conjunction  with  the  other  Defendants. 

Mr.  Cdey  Q.C.,  and  Mr.  Ince,  for  the  Plaintiff: — 

By  the  will  of  John  Palmer  these  shares  in  the  Birmingham 
Banking  Company  were  given,  with  other  property,  to  the  trustees 
upon  trust  to  sell  immediately  after  the  death  of  the  testator,  or  so 
soon  thereafter  as  the  trustees  should  see  fit  to  do  so.  This  is  an 
absolute  tnist  for  sale  within  a  reasonable  time,  and  the  trustees 
were  not  justified  in  allowing  the  money  to  remain  upon  so  insecure 
an  investment  as  that  of  an  unlimited  company,  when,  if  it  failed, 
the  whole  property  of  the  testator  might  be  entirely  lost. 
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V.-0.  M.         The  principle  is  clearly  laid  down  in  the  case  of  Grayhurn  v. 

1871        ClarJcson  (1).    The  Lord  Chancellor  there  said  the  prima  faete  rale 

ScuLTHORrE  ^^9  that  executors  must  convert  within  twelve  months,  and  if  they  do 

TippEH      ^^^  *^®y  lOQXLsi  shew  some  reasons  for  the  delay.   In  that  case  there 

—  was  no  realization  within  thirteen  months  after  the  death  of  the 
testator ;  there  was  no  ground  for  imputing  bad  faith  or  gross 
negligence.  It  was  simply  an  omission  to  fulfil  the  duty  devolving 
upon  the  executors  for  one  month  beyond  the  required  time,  and 
the  estate  of  the  defaulting  trustee  was  declared  liable  for  the  loss. 
It  is  true  that  in  Buxton  v.  Buxton  (2)  the  executor  was  held  not 
liable  for  loss  sustained  by  not  realizing  certain  Mexican  bonds, 
but  that  was  not  the  case  of  an  unlimited  company.  The  price  of 
the  bonds  would  only  have  been  rather  less  than  they  would  have 
sold  for  if  the  conversion  had  taken  place  at  an  earlier  period,  and 
the  executor  in  that  case  had  acted  throughout  with  diligence  and 
good  faith.  There  is  no  excuse  here  for  the  executors  retaining 
tlie  bank  shares,  except  that  they  were  producing  a  high  rate  of 
interest,  which  was  a  special  reason  why  they  should  have  been 
sold,  as  in  consequence  thereof  the  risk  was  the  greater. 

Mr.  Olasse^  Q.O.,  and  Mr.  W.  Pearson,  for  the  first  three  exe* 
cutors : — 

• 

The  terms  of  this  will  constitute  no  direction  to  sell  immediately, 
or  to  sell  any  part  of  the  personal  estate  except  such  part  as  the 
tnistees  might  think  fit  It  is  evident  that  the  testator  intended  to 
take  the  case  out  of  the  general  rule,  and  to  give  power  to  his  trustees 
to  retain  the  shares  so  long  as  they  considered  it  desirable.  The  rule 
is  stated  clearly  in  Lewin  on  Trusts  (3)  in  these  words :  "  If  it 
appears  from  the  terms  of  the  will  that  the  testator  intended  to  give 
his  trustees  a  discretion  as  to  the  time  of  conversion,  which  discretion 
has  been  fairly  exercised,  the  ease  must  be  governed  by  the  testator's 
intention  and  not  by  the  general  rule ;"  and  he  cites  several  cases  in 
support  of  this  principle :  Mackie  v.  Mackie  (4),  Wrey  v.  Smith  (5), 
Sparling  v.  Parker  (6),  and  others.  That  the  testator  intended  to 
give  the  trustees  unusual  discretion  cannot  be  doubted,  since  there 

(1)  Law  Rep.  3  Ch.  005.  (4)  5  Hare,  70. 

(2)  1  My.  &  Cr.  80.  (5)  14  Sim.  202. 

(3)  4th  Eil.  p.  249.  (6)  9  Beav.  524. 
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13  evidence  to  shew  that  he  had  a  high  opinion  of  the  bank  Bhares,     Y.-G.  M. 
and  believed  ihem  to  be  the  best  investment  he  had.    Moreover^        1871 
in  the  first  part  of  the  clause,  he  uses  words  giving  ample  discre-  soulthobpe 
tion.    The  trustees  are  to  collect  and  get  in  the  debts  due  to  the      ^  ^ 

estate,  including  debts  on  mortgage  if  they  should  think  proper  to        

require  payment  thereof,  otherwise  to  permit  such  mortgage  debts 
to  remain  upon  their  present  securities.  He  must  have  intended 
to  carry  on  the  same  extensive  discretion  to  the  rest  of  the  pro- 
perty, and  the  trustees  might  well  consider,  as  they  did,  that  they 
had  full  power  to  allow  the  shares  to  remain  upon  the  securities 
selected  by  the  testator  himself.  The  testator  has  in  fact  shewn 
what  sort  of  investment  he  thought  most  beneficial  for  his  property. 
Then,  as  to  the  conduct  of  the  trustees,  there  is  no  question  of 
tlieir  good  faith.  They  acted  to  the  best  of  their  judgment,  and  for 
the  best  interests  of  their  cestuts  que  trust.  There  is  evidence  to 
shew  that  all  the  parties,  including  the  widow  of  the  testator  and 
liis  daughter  (the  mother  of  the  infant  Plaintifis),  approved  of  the 
course  taken  by  the  trustees. 

As  to  the  nine  new  shares  which  were  accepted  by  the  trustees, 
they  were  a  mere  bonus  or  accretion  to  the  old  shares.  They  were 
allotted  in  certain  proportions  to  the  holders  of  old  shares  as  a 
special  advantage  to  them,  and  they  came  out  at  a  premium,  so 
that  the  trustees  would  have  thrown  away  a  bonus  granted  to  them 
if  they  had  refused  to  take  up  the  new  shares. 

If  the  Court  should,  however,  feel^  that  the  trustees  have  acted 
wrong  technically,  they  will,  at  any  rate,  be  entitled  to  their  costs ; 
this  has  always  been  the  rule  where  trustees  are  proved  to  have 
acted  &ona/cZe,and  without  any  intention  to  commit  a  breach  of  tnist. 

It  is  shewn  here  that  only  one  of  the  three  parties  interested 
in  the  property,  has  come  forward  to  complain  of  the  conduct 
of  the  trustees,  and  that  he  has  done  so  contrary  to  the  wishes  of 
the  other  two  parties.  There  is  evidence  of  an  ill  feeling  existing 
on  behalf  of  the  next  friend,  sufficient  to  account  for  this  suit ;  and 
it  was  held  in  Clayton  v.  Clarke  (1)  that  the  Court  will  take  into 
consideration  the  motives  which  actuated  the  next  friend  in  insti- 
tuting a  suit,  and  if  it  appeared  that  he  had  other  motives  than 
the  benefit  of  the  infants  the  Court  would  deprive  him  of  his  costs. 

(I)  9  W.  R.  718. 
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V.-C  M.     The  Defendants  have  stated  that^  in  consequence  of  their  inability 
1871        to  meet  these  demands^  they  will  be  driven  into  bankruptcy,  con- 
SouLTHOBPB  sequently  the  infants  will  derive  no  benefit  from  the  present 
Tip™.      proceedings- 
Mr.  CoUon,  Q.C.,  and  Mr.  Humphry^  for  Edtcard  Reeves,  the 
fourth  executor,  who  was  under  age  at  the  death  of  the  testator, 
followed  the  same  line  of  argument,  and  cited  Paddon  v.  Btchard- 
Bon  (1).     They  also  submitted  that  as  Mr.  Reeves  did  not  attain 
twenty-one  till  nine  months  before  the  failure  of  the  bank  he  could 
not  be  held  responsible  for  what  had  been  done  by  the  other 
executors.    It  was  not  likely  that  so  young  a  man  would  be  able 
to  induce  his  three  co-executors  to  act  upon  his  advice,  and  he 
could  not  have  compelled  them  to  do  so. 

Mr.  Herbert  Smith,  for  the  widow  of  the  testator. 

Mr.  Cole,  in  reply  : — 

The  arguments  of  the  Defendants  place  them  in  this  difficulty, 
that  the  trustees  were  either  bound  to  sell  or  else  that  they  had  an 
unlimited  power  to  retain  the  property,  and  in  that  case  they 
might  have  refused  altogether  to  convert  the  shares.  It  is  evident 
that  the  testator  never  could  have  intended  by  the  words  **  imme- 
diately or  so  soon  as  they  shall  think  fit"  to  give  his  trustees 
power  to  retain  the  shares  for  any  number  of  years  they  pleased ; 
consequently  tbey  were  boiind  to  sell  within  a  reasonable* time,  and 
that  time  is  fixed  by  the  authorities  to  be  within  twelve  months. 

SiB  R.  Malins,  V.C.  : — 

This  case  raises  a  question  of  great  interest.  The  Birminffhatn 
Banking  Company,  at  the  time  the  testator  took  the  shares  which 
were  held  by  him  at  his  death,  was  evidently  considered  to  be  well 
established  and  thoroughly  safe.  It  does  not  appear  when  it  was 
founded,  but  it  must  have  existed  prior  to  the  year  1844,  as  it  is 
mentioned  in  the  Bank  Act  of  that  year.  There  is  evidence  to 
shew  that  the  testator  himself  had  a  high  opinion  of  the  invest- 
ment, and  considered  it  the  best  he  had.  After  the  testator's 
death  the  trustees  continued  to  hold  the  shares  for  two  years  and 

(1)  7  D.  M.  &  0.  563. 
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a  qaarter^  when  the  failure  of  the  bank  took  place.    The  trustees    V.-C.  M. 
also  accepted  nine  new  shares^  which  were  offered  them  in  respect        1871 
of  the  original  shares  held  by  the  testator.    Upon  the  new  shares  Boulthobpe 
there  has  been  paid  out  of  the  estate  the  sum  of  £270,  and  the     tq,^ 

total  loss  arising  out  of  the  failure  is  computed  to  amount  to       

£1910  12d.  9d.  There  has,  consequently,  been  a  total  loss  of  all 
the  shares ;  and  this  being  an  unlimited  company  it  would  be  im- 
possible to  indicate  what  the  loss  might  have  been.  The  bill  is 
filed  by  Mr.  ScuUhorpey  who  married  one  of  the  daughters  of  the 
testator,  as  next  &iend  of  his  infant  children,  calling  upon  the 
trustees  to  make  good  the  loss  caused  to  the  estate  of  the  testator. 

On  the  part  of  the  Plaintiffs  the  case  is  that  the  will  contained 
a  direction  to  the  trustees  to  convert  all  the  estate  of  the  testator, 
and  that,  considering  these  were  shares  to  which  an  unlimited 
liability  attached,  it  was  their  duty  within  the  period  of  twelve 
months  to  have  sold  the  shares  and  got  rid  of  their  liability.  On 
the  other  hand,  it  is  said  by  the  trustees  that  this  was  an  honest 
exercise  of  the  discretion  given  them  by  the  terms  of  the  will ; 
that  the  testator  himself  would  have  retained  the  shares  if  he  had 
been  alive ;  and  that  being  an  honest  exercise  of  their  discretion, 
from  which  they  could  derive  no  benefit  whatever,  they  are  not 
liable  for  the  loss  which  has  occurred.  I  confess  that  the  case 
is  80  unreasonable  on  the  part  of  the  Plaintiff,  and  is  one  of  so 
much  hardship  upon  the  trustees,  acting,  as  I  am  convinced  they 
did,  for  the  best  interests  of  the  parties,  two  of  whom  are  not  here 
to  complain  of  their  conduct,  that  it  did  appear  to  me  at  first  that 
I  could  come  to  the  conclusion  that  the  trustees  had  so  acted  aa 
not  to  have  incurred  the  liability  with  which  they  are  charged ; 
but  upon  the  most  careful  consideration  I  can  give  to  the  case, 
I  feel  that  I  am  bound  to  come  to  the  conclusion  that  although  a 
discretion  was  vested  in  the  trustees,  they  were  bound  to  exercise 
that  discretion  within  a  reasonable  time,  and  that  that  time,  as 
a  rule  of  convenience,  should  have  been  within  one  year. 

The  argument  on  the  part  of  the  Defendants  is,  that  they  had 
an  unlimited  power  to  sell  or  retain  the  shares  as  they  should 
think  fit ;  but  the  language  of  the  will  is  that  they  are  to  sell  and 
dispose  of  the  freehold  estate  at  Lapworth,  and  such  part  of  the 
personal  estate  (other  than  and  except  the  leasehold  premises  and 
You  XIII.  T  2 
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y.-a  M.     the  furniture  and  effects  giyen  to  his  wife),  immediately  after  his 

1S71        decease,  or  so  soon  thereafter  as  the  trustees  might  see  fit  so  to  do» 

SovLTOORFE  ^^^  either  by  public  auction  or  private  contract  as  to  the  trustees 

TiFPKB       should  seem  proper.     That  is  an  absolute  direction  to  sell  imme- 

diately  or  so  soon  as  the  trustees  shall  think  fit,  and  the  proceeds 

of  the  sale  are  to  be  held  upon  a  special  trust  in  favour  of  the 
testator's  children. 

It  was,  therefore,  in  my  opinion,  the  duty  of  the  trustees  to  sell 
within  a  reasonable  time,  and  I  am  unable  to  fix  any  other  time 
than  that  which  is  settled  by  the  case  of  Orayhum  v.  Clarkson  (1), 
which  is  within  one  year  after  the  testator's  death.  It  is  true  the 
words  were  different  in  that  case;  there  the  direction  was  to  ''  con- 
vert the  estate  with  all  convenient  speed."  Here  the  direction 
is  to  sell  immediately  or  so  soon  as  the  trustees  shall  think  fit 
so  to  do.  The  Lords  Justices  decided  that  the  executors  were 
liable  for  all  loss  occasioned  to  the  testator's  estate  by  the  omission 
to  sell  the  shares  within  twelve  months. 

No  Judge  can  decide  a  case  such  as  this  against  trustees  without 
regret ;  but  I  feel  that  unless  I  can  come  to  the  conclusion  that 
the  will  gives  power  to  retain  the  shares  for  an  indefinite  period,  I 
must  conclude  that  it  meant  within  a  reasonable  time,  which  is 
one  year  from  the  death  of  the  testator. 

The  other  cases  which  have  been  cited  do  not  in  any  way  mili- 
tate against  this  principle.  In  Buxton  v.  Bwdon  (2),  where  there 
never  was  any  intention  on  the  part  of  the  trustees  to  retain  the 
bonds,  and  where  they  did  actually  sell  within  a  year  and  seven 
months,  the  decision  of  the  Court  was  that  they  were  entitled  to  a 
reasonable  time  for  disposing  of  the  property ;  but  there  is  this 
great  distinction  between  the  cases,  that  these  are  shares  of  an 
unlimited  company,  whereas  in  that  case  no  further  liability  could 
arise  than  the  loss  of  the  amount  of  the  shares,  and  the  trustees 
did  in  fact  sell  them  at  a  somewhat  lower  price  than  they  would 
have  sold  for  if  disposed  of  during  the  year.  In  a  limited  company 
you  may  sell  at  a  greater  or  less  loss  to  the  estate,  but  without 
incurring  any  further  liability ;  but  in  an  unlimited  company  it 
may  be  the  entire  sweeping  away  of  the  whole  of  the  testator's 
property.  Where  the  property  is  invested  in  the  shares  of  an  un- 
(1)  Law  Rep.  3  Ch.  605.  (2)  1  My.  &  Gr.  80. 
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limited  company^  unless  a  retention  is  actually  ordered  by  the  will,    Y.-O.  M. 
it  is  the  duty  of  trustees  to  get  rid  of  it  as  soon  as  possible,  so  as       I87l 
to  exonerate  the  estate  of  the  testator  from  liability.  Sgulthobpii 

I  therefore  come  to  the  conclusion  that  the  case  of  the  Plaintiffs      -,  •• 
is  made  out  against  the  trustees  as  to  the  original  shares.  

Then  with  regard  to  the  new  shares  which  were  offered  to  the 
trustees  and  accepted  by  them,  the  case  is  too  clear  for  argument. 
The  trustees^  were  bound  to  ascertain  what  they  were  to  do  with 
the  money  which  came  to  their  hands  under  the  terms  of  the  will, 
and  as  there  is  no  power  given  them  to  inyest  the  property  in  the 
shares  of  any  company,  they  were  not  justified  in  purchasing  these 
new  shares.  I  should,  therefore,  have  been  bound  to  decide  against 
them  on  this  question ;  and  there  is  no  excuse  in  the  statement  set 
forth  by  them,  that  the  shares  came  out  at  a  premium,  which  was 
beneficial  for  the  parties.  It  was  their  duty  to  attend  to  the  terms 
of  the  trust,  and  not  to  be  guided  by  the  wishes  of  the  parties 
themselves. 

It  is  said  on  behalf  of  Mr.  Beeves^  the  fourth  trustee,  that  his 
position  is  different  from  that  of  the  other  trustees,  because  he  was 
imder  age  at  the  time  he  was  appointed  a  trustee,  and  that  more 
than  a  year  had  elapsed  after  the  death  of  the  testator  when  he 
•came  of  age.  I  cannot,  however,  see  any  ground  for  drawing  a 
distinction  in  his  case,  and  I  must  decide  that  he  has  put  himself 
in  the  same  position  as  the  other  trustees. 

I  feel  great  reluctance  in  coming  to  the  conclusion  I  have  done, 
and  the  more  so  because  I  am  told  that  the  circumstances  of  the 
trustees  are  such  that  they  will  be  compelled  to  become  bankrupts. 
I  should  be  sorry  if  this  should  be  the  effect  of  my  decision,  because 
I  think  they  acted  for  the  best  according  to  their  judgment,  and 
the  filing  of  this  bill  was  certainly  not  an  act  of  good  feeling  on 
the  part  of  the  father  of  these  children.  It  is  evident,  indeed,  that 
there  has  been  a  great  deal  of  personal  feeling  mixed  up  with  the 
matter,  and  the  Plaintiff  must  see  that  it  could  never  redound  to 
the  benefit  of  his  children  to  force  these  gentlemen  into  bankruptcy, 
the  effect  of  which  will  be  that  all  prospect  of  recovering  their 
property  will  be  lost. 

Under  these  circumstances,  although  I  am  bound  to  make  a 
decree  against  the  Defendants,  I  shall  be  ready  to  listen  to  any 
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y.-0.  M.     proposal  for  a  compromise  of  the  suit  which  may  be  brought  before 
1871        me  in  Chambersy  taking  into  consideration  what  may  be  for  the 
SouLTHOHFs  bcncfit  of  tho  infismts. 

As  to  the  costs,  though  I  deprecate  the  institution  of  the  suit, 
I  do  not  see  how  I  can  make  an  exception  in  this  case  to  the 
general  rule;  but  as  this  is  a  suit  for  the  administration  of  the 
testator's  estate,  the  Defendants  will  only  have  to  pay  so  much  of 
the  costs  as  have  been  occasioned  by  the  contest  in  respect  of 
these  shares.  They  will  be  entitled  to  their  costs  of  the  adminis- 
tration suit. , 


Solicitors  for  the  Plaintiff:  Messrs.  Doyh  &  Edwards. 
Solicitor  for  three  of  the  Executors :  Mr.  J.  Letts. 
Solicitors  for  the  Widow :  Messrs.  Rickards  <&  WaJker. 
Solicitors  for  the  Fourth  Executor :  Messrs.  WhilUngton  &  Son. 
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WAED  V.  WOLVEEHAMPTON  WATERWOEKS  COMPANY,     v.^  B. 

[1871    W.    169.]  Jf^ 

Option  of  Furchaae — When  exerciaedbie. 

An  agreement  (sanctioned  by  Act  of  Parliament)  was  entered  into  between 
two  water  companies,  by  which  it  was  agreed  that  company  A,  should  take 
over  the  works,  provide  for  a  mortgage  debt^  and  pay  interest  npon  the  shares 
of  company  B,  This  agreement  was  sanctioned  by  Act  of  Parliament,  and 
the  transaction  was  carried  into  effect  by  an  indenture  of  January,  1857, 
which  provided  that  if  company  A,  (or  their  intended  assignees,  the  Corpora- 
tion or  Local  Board  of  Health),  being  desirous  of  becoming  the  absolute  and 
unrestricted  owners  of  the  works  of  company  B.,  subject  only  to  the  mortgage 
debt,  should,  "  on  or  before  any  25th  of  December,  after  having  given  to 
company  B.  six  months'  previous  notice  of  their  desire  to  avail  themselves 
of  the  option  thereby  given,  pay  unto  company  B/*  £46,246,  the  amount  of 
their  share  capital,  the  party  so  paying  should  become  absolutely  entitled  to 
the  works. 

In  June,  1870,  the  corporation,  who  had  acquired  the  interest  of  com- 
pany A,  gave  notice  to  company  B.  of  their  intention  to  pay  the  £46.246,  on 
the  25th  of  December  following,  but  they  were  unable,  from  want  of  funds, 
to  carry  out  the  purchase.  In  June,  1871,  they  again  gave  notice  that  they 
would  pay  the  money  on  the  25th  of  December,  1871 : — 

Hddf  that  the  corporation,  by  giving  the  first  notice  and  failing  to  act 
npon  it,  had  not  lost  the  right  given  to  them  by  the  deed  of  January,  1857, 
of  purchasing,  after  six  months'  notice,  on  or  before  any,  25th  day  of 
December. 

Demuebeb. 

from  the  statements  of  the  bill,  which  was  filed  by  the  Plaintiff 
on  behalf  of  himself  and  all  other  the  shareholders  in  the  Wolver- 
hampton  Waterworks  Company ^  except  the  Defendants  thereto,  it 
appeared  that  the  Wolverhampton,  Waterworks  Company  (the  old 
company)  were  incorporated  by  Act  of  Parliament  in  1845,  with  a 
capital  of  £26,000,  divided  into  2600  shares  of  £10  each ;  it  being 
proyided  that,  after  half  the  original  capital  should  have  been  paid 
up,  it  should  be  lawful  for  the  company  to  borrow  on  mortgage  to 
the  extent  of  £8000.  By  an  Act  passed  in  1850  further  powers 
were  given  to  the  old  company  for  extending  their  works  and 
raising  additional  capital. 

By  the  Wolverhampton  New  Waterworks  Act,  1855,  the  new 
company  were  incorporated,  with  a  capital  of  £100,000 ;  and  it 
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y.-a  B.     was  thereby  enacted  that  it  should  be  lawful  for  the  new  company, 

1871       and  they  should  be  bound  and  obliged,  if  thereunto  required  by 

yj^      the  Corporation  of  Wolverhampton,  to  sell  and  transfer  to  the  oor- 

••       .  poration  the  whole  of  their  undertaking,  and  the  lands,  water- 

[haufton     works,  and  property,  on  such  terms  and  conditions  as  should  be 

'  GoMPAxT.    mutually  agreed  on,  and  in  case  of  any  difference,  should  be  settled 

by  arbitration  imder  the  Lands  Clauses  Act ;  and  thereupon  the 

property  of  the  new  company  should  vest  in  the  corporation,  and 

all  contracts  made  with  the  new  company  should  thenceforth  be 

valid  in  favour  of  or  against  the  corporation. 

On  the  14th  of  February,  1856,  an  agreement  was  executed 
between  the  old  company  and  the  new  company,  by  which,  after 
reciting  that  £44,980  was  the  amount  on  the  3rd  of  April,  1855,  of 
the  share  capital  of  the  old  company,  and  that  £17,300  was  the 
amount  of  the  borrowed  capital  or  mortgage  debt  of  the  old  com- 
pany, it  was  agreed  that  in  the  event  of  the  agreement  being  con- 
firmed by  Parliament,  the  old  company  should  make,  and  the  new 
company  accept,  a  grant  in  perpetuity  of  the  works  of  the  old 
company,  under  a  rent  which  should  be  equal  to  interest  at  5  per 
cent,  (or  in  the  event  therein  mentioned,  at  4^  per  cent.)  on  the 
£44,980,  and  a  further  sum  accrued  in  addition  thereto  since  the 
3rd  of  April,  1855,  up  to  the  date  of  the  agreement^  making  in 
all  £46,246.  In  case  the  new  company  should  sell  the  works  to 
the  Corporation  or  Local  Board  of  Health  for  Wolverhampton, 
the  rent  should  be  a  rent  equal  to  interest  at  5  per  cent,  on  the 
aforesaid  share  capital  of  the  old  company  after  such  sale;  and 
the  new  company  was  to  pay  all  interest  upon  the  mortgage  debt 
of  the  old  company,  and  to  indemnify  the  old  company  against 
payment  of  the  capital  of  the  mortgage  debt.  It  was  also  agreed 
that  the  grant  should  contain  a  provision  enabling  the  new  com- 
pany, or  in  the  event  of  a  sale  to  the  Corporation  or  Local  Board 
of  Health,  then  the  corporation  or  local  board,  or  their  assigns,  on 
or  before  the  end  of  any  year,  by  the  payment  by  them  to  the  old 
company  of  a  sum  equal  to  the  share  capital  of  the  old  company^ 
to  entitle  the  new  company,  or  the  parties  making  such  payment 
as  aforesaid,  to  the  works  and  premises  comprised  in  such  grants 
subject  to  the  mortgage  debt  of  £17,300. 
By  the  WcAverhamjton  Waterworks  Transfer  Act,  1856,  this 
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agreement  was  confirmed^  and  the  companies  were  authorized  to     V.-G.  B. 
execute  an  indenture  for  the  purpose  of  more  effectually  carrying        isri 
out  the  transfer.  Wa^ 

Accordingly,  by  an  indenture  dated  the  1st  of  January,  1857,  ^  ^• 
between  the  old  company  and  the  new  company,  the  old  company  hahfton 
granted  all  their  works  and  generally  the  whole  undertaking  of  Gomfakt. 
the  old  company  unto  the  new  company  and  their  successors  in 
perpetuity  upon  the  terms  stated  in  the  agreement  of  the  14th  of 
Pebruary,  1856.  It  was  also  thereby  declared  and  agreed  that  if 
the  new  company,  or  in  the  eyent  of  a  sale  to  the  said  Corporation 
or  the  Local  Board  of  Health  of  Wdverhamptan  as  aforesaid,  then, 
if  the  said  Corporation  or  Local  Board  of  Health,  *^  being  desirous 
of  becoming  the  absolute  and  unrestricted  owners  of  the  works 
and  premises  thereinbefore  expressed  to  be  thereby  granted,  sub- 
ject only  to  the  said  debenture  debt  of  £17,300  and  interest, 
should,  on  or  before  any  25th  of  December,  after  having  given  to 
the  old  company  six  calendar  months'  previous  notice  of  their 
desire  to  avail  themselves  of  the  option  thereby  given,  pay  unto 
the  old  company  the  sum  of  dS46,246,  the  new  company,  or  the 
party  making  such  pajrment,  should  thereupon  become  entitled  to 
the  said  works  and  premises,  subject  to  the  said  debenture  debt  of 
£17,300  and  interest,  but  freed  and  discharged  as  from  the  day  of 
such  payment,  if  the  same  should  be  made  on  any  25th  of  De- 
cember, or  if  on  any  other  day  as  from  the  25th  of  December  next 
succeeding  such  day  of  payment,  from  the  rents  thereby  reserved, 
and  from  all  other  the  covenants  on  the  part  of  the  new  company, 
andj  other  the  stipulations  and  provisions  in  restriction  of  their 
absolute  ownership  in  the  now  stating  indenture  contained,  save 
and  except  the  covenants  and  provisions  for  the  indemnity  of  the 
old  company  against  the  said  debenture  debt  of  £17,300 ;  and 
that,  on  payment  in  manner  aforesaid  of  such  sum  as  aforesaid, 
the  old  company  should,  at  the  expense  of  the  new  company,  do 
all  such  acts  and  things  as  might  be  necessary  for  carrying  into 
complete  effect  that  provision." 

By  indenture  of  the  24th  of  June,  1869,  the  new  company 
transferred  their  underteking  to  the  Corporation  of  Wdverhampian, 
in  pursoance  of  the  Wolverhampton  Waterworks  Transfer  Ad, 
1867. 
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V.-O.B.  On  the  18th  of  June,  1870,  the  corporation,  in  pursuance  of 

1871  their  parliamentary  powers,  gave  notice  to  the  old  company  that, 

yf^  on  the  25th  of  December,  1870,  they  would  avail  themselves  of 

WoLviK-  *^®  option  given  to  them  by  the  indenture  of  the  Ist  of  January, 

HAMPTOK  1857,  and  would  pay  the  sum  of  £46,246,  beinff  the  amount  of  the 

Waterworks  .  '       »  o 

Company,  old  company's  share  capital.  The  corporation  were  unable,  how* 
"""  ever,  from  want  of  funds,  to  act  upon  the  notice  given  by  them  in 
June,  1870,  but  applied  for  an  extension  of  the  time  for  payment 
off  of  the  amount.  The  company  declined  to  extend  the  time  for 
payment  of  the  share  capital,  stating  that  they  considered  any 
right  of  purchase  the  corporation  might  have  had  was  at  an  end. 
On  the  15th  of  June,  1871,  the  corporation  served  a  second  notice, 
that,  being  desirous  of  becoming  the  absolute  and  unrestricted 
owners  of  the  works  granted  by  the  old  company  to  the  new  com- 
pany, subject  only  to  the  old  company's  debenture  debt  of  £17,300 
and  interest,  they,  the  corporation^  would  avail  themselves  of  the 
option  given  by  the  indenture  of  the  Ist  of  January,  1857,  and 
would  pay  to  the  old  company  the  sum  of  £46,246,  being  the 
amount  of  their  share  capital. 

The  bill  stated  that  since  the  receipt  of  this  last  notice,  and  in 
pursuance  thereof,  the  corporation  had  been  making  the  necessary 
arrangements  for  the  absolute  purchase  of  the  waterworks,  and  for 
the  payment  off  of  the  share  capital  of  the  old  company,  on  the 
25th  of  December,  1871 ;  and  that,  if  such  purchase  were  com- 
pleted, it  would  be  to  the  prejudice  of  the  Plaintiff  and  the  other 
shareholders  in  the  old  company.  The  Plaintiff  submitted  that 
the  right  of  purchase  given  to  the  corporation  by  the  indenture  of 
the  1st  of  January,  1857,  was  determined  by  their  default  in  pay- 
ment of  the  £46,246  on  the  25th  of  December,  1870,  pursuant  to 
their  notice  of  June,  1870 ;  and  that  any  sale  to  the  corporation 
by  Defendants  in  pursuance  of  the  notice  of  the  15th  of  June, 
1871,  would  be  invalid. 

Under  these  circumstances,  the  bill  prayed  a  declaration  that 
the  right  of  purchase  given  to  the  corporation  by  the  indenture  of 
the  1st  of  January,  1857,  of  the  works  and  premises  thereby 
granted  was  now  determined,  and  that  the  notice  of  the  15th  of 
June,  1871,  was  of  no  effect.  The  bill  also  prayed  an  injunction 
to  restrain  Defendants,  the  old  company,  from  selUng  or  trans- 
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ferring  to  the  corporation  the  works  and  premises  comprised  in  the    V.*c.  B. 
indenture  of  the  1st  of  January,  1857.  1871 

To  this  bill  the  Defendants  demurred.  Wabd 

Mr.  Kay^  Q.C.,  and  Mr.  JoHiffey  in  support  of  the  demurrer : —       haufton 

The  corporation,  by  failing  to  pay  off  the  share  capital  at  the  compant. 
time  specified  in  their  first  notice,  haye  not  for  ever  lost  their 
right.  No  doubt  where  there  is  a  proyision  that  the  vendor  may 
re-pnrchase,  it  has  been  held  that  the  time  limited  for  that  purpose 
ought  to  be  precisely  observed :  Barred  v.  Sahine  (1) ;  and  that 
the  party  claiming  the  right  to  re-purchase  is  bound  to  give  a 
regular  notice,  and  also  bound  to  pay  according* to  that  notice: 
Jay  v.  Birch  (2) ;  Lord  Bandagh  v.  Melton  (3).  But  those  cases 
are  distinguished,  as  this  is  not  one  of  re-purchase  between  vendor 
and  purchaser,  so  as  to  render  time  of  the  essence  of  the  contract. 
It  is  rather  like  the  right  of  redemption  in  a  mortgagor,  which 
may  be  exercised  at  any  time,  or  a  power  of  appointment,  which 
is  not  necessarily  destroyed  by  a  previous  ineffectual  and  illegal 
attempt  to  exercise  it :  Topham  v.  Duke  of  Portland  (4).  More- 
over, the  terms  of  the  agreement,  **  on  or  before  any  25th  of  De- 
cember, after  having  given  to  the  old  company  six  calendar  months' 
previous  notice,"  &c.,  shew  conclusively  that  time  was  not  made 
of  the  essence  of  the  contract.  The  payment  may  be  made  at  any 
time  during  any  year,  and  the  six  months'  notice  is  only  introduced 
for  the  convenience  of  the  old  company,  as  in  the  case  of  a  mort- 
gagee. It  cannot,  therefore,  be  held  that  by  failing  to  pay  at  the 
expiration  of  the  first  six  months'  notice,  the  corporation  have  lost 
the  benefit  of  the  condition  entirely :  Pegg  v.  Wisden  (5). 

Mr.  jPry,  Q.C.,  and  Mr.  F.  T.  Procter,  in  support  of  the  bill : — 

We  agree  that  this  provision  as  to  six  months'  notice  was  intro- 
•duced  for  the  convenience  of  the  old  company  shareholders ;  but 
no  possible  advantage  can  result  to  them  if  this  notice  is  to  be 
kept  hanging  over  their  heads  de  anno  in  annum.  The  clause  in 
<][ue8tion  is  not  a  power  of  redemption,  which  only  occurs  when  the 

(1)  1  Vera.  268.  (3)  2  Dr.  &  Sm.  278. 

(2)  4  CI.  &  F.  57.  (4)  Law  Rep.  5  Ch.  40. 

(5)  16  Beav.  239. 
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y.-0.  B.     relation  of  lender  and  borrower  existSi  but  an  option  to  re-porchase^ 

1871       limited  to  be  void  upon  the  non-performanoe  of  a  certain  condition ; 

Ward       ^^^  ^^  ^^  ^^^  question,  whether  the  contract  was  in  its  nature  a^ 

^*   ^     mortgage  under  the  form  of  a  sale  or  a  hand  fde  purchase,  subject 

HAMPTON     to  a  contract  for  re-purchase,  being  the  reciprocity  and  mutuality 

CoMPAiTT.    of  the  remedies :  Fisher  on  Mortgages  (1).    In  conditions  of  re- 

purchase  or  pre-emption,  time  has  always  been  held  to  be  of  the 

essence,  and  as  the  terms  of  the  notice  of  June,  1870,  have  not 

been  complied  with,  the  condition  is  gone :  Davis  y.  Thomas  (2) ; 

Brooke  v.  Oarrod  (3). 

Mr.  Kay,  in  reply. 

Sir  James  Bacon,  V.C.  : — 

The  question  which  I  have  to  determine  is  one  of  the  narrowest 
kind,  as  it  depends  entirely  upon  the  construction  of  the  deed  of 
1857.  There  is  no  doubt  that  in  the  case  of  a  sale  of  property^ 
where  a  right  of  re-purchase  is  reserved,  terms  may  be  imposed 
upon  the  exercise  of  that  right,  the  non-performance  of  which  will 
deprive  the  person  entitled  to  it  of  any  benefit  from  such  exercise* 
Brooke  v.  Oarrod,  which  was  referred  to,  was  an  instance  of  the 
like  kind,  where  a  right  of  pre-emption  was  lost  by  the  non-per- 
formance of  terms  imposed  by  a  testator's  wilL  But  that  principle 
does  not  affect  the  present  case.  The  transaction,  which  is  stated 
clearly  in  the  bill,  was  of  the  following  nature :  There  was  an  old 
company  consisting  of  shareholders,  which  had  incurred  a  mort- 
gage debt  of  £17,300,  and  was  possessed  of  works  and  other  pro- 
perty. An  agreement  was  entered  into  for  the  transfer  of  this 
property  to  the  new  company  upon  certain  tenns.  The  new  com- 
pany contracted  to  take  the  property  and  to  pay  the  mortgage 
debt,  and  also  to  pay  interest  upon  the  shares  of  the  old  company 
at  the  rate  of  5  per  cent,  with  a  proviso  for  the  reduction  in  certain 
events  of  the  rate  of  interest  to  4^  per  cent  This  agreement  was 
quite  consistent  with  the  circumstances  of  the  case.  The  share- 
holders of  the  old  company  were  to  cease  to  have  any  connection 
with  the  works,  and  they  were  to  be  protected  from  all  loss.    The- 

(1)  Pages  13, 14.  (2)  1  Ruas.  &  My.  506. 

(3)  2  De  G.  &  J.  62. 
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agreement  was  objected  to  by  no  shareholder,  and  they  ha^l  no      V.-O.  B. 
cause  whatever  of  complaint.     An  Act  of  Parliament  was  passed        1S71 
to  ratify  the  agreement,  and  the  whole  transciction  was  carried  into      Wabd 
effect  by  the  deed  of  the  1st  of  January,  1857,  which  contains  the    'v^owteb- 
foUowing  clause : — [His  Honour  referred  to  the  clause  giving  the    hamptoh 
option  to  purchase,  set  out  in  the  statement.]  Gompant. 

How  can  I  insert  into  that  clause  a  proviso,  that  if  six  months  ' 
notice  be  given  and  failure  is  made  in  payment  at  the  expiration 
of  the  notice,  the  right  of  purchase  is  destroyed?  I  cannot  make 
any  such  insertion.  The  deed  of  1857  must  be  construed  by  the 
light  of  the  agreement  of  1856  and  the  Act  of  1856,  which  are 
recited  in  it ;  and  reading  them  together,  the  construction  of  the 
deed  is  dear.  I  should,  however,  be  sorry  to  decide  this  question 
upon  the  effect  of  words,  if  I  thought  the  words  were  inconsistent 
with  the  intention  of  the  parties.  But  I  cannot  say  that  the  words 
were  inconsistent  with  the  intention.  I  can  see  no  hardship  to  the 
shareholders  in  the  continued  existence  of  this  power  of  paying  off 
the  share  capitaL  The  same  power  exists  of  paying  off  those  who 
hold  stock  in  the  public  funds ;  but  that  power  does  not  create  any 
difficulty  in  the  sale  of  the  stock.  The  case  made  by  the  bill  does 
not  go  beyond  a  vague  allegation  that  the  transaction  will  prejudice 
the  Plaintiff;  but  I  cannot  see  that  anything  will  happen  which 
was  not  contemplated  in  the  agreement;  and  I  am  of  opinion  that 
the  argument  from  inconvenience  has  no  place  in  the  present  case. 
There  was  no  ground  for  the  institution  of  the  suit,  and  the 
demurrer  must  be  allowed  with  costs. 

Solicitors:    Messrs.  Sharp    &   UUUhome;   Messrs.  Bower   & 
(Jetton. 
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2^av.  24. 


v.-c.  B.  PALMER  V.  FLOWER 

]^  [1870    P.    89.] 

j^m — Legacy — Failure  of  Purpose  of  Legacy — Oift  Valid— -Special  Case — 

Practice, 

Testator,  after  giving  a  life  annuity,  from  and  after  the  death  or  marri^e 
of  his  sister-in-law,  in  trust  for  his  nephew,  her  son,  bequeathed  the  residue 
of  his  mixed  real  and  personal  estate  specifically  in  favour  of  his  nieces,  their 
husbands,  and  children.  He  then  declared  that  **  for  making  a  further 
provision  for  the  maintenance  of  his  above-mentioned  nephew,  it  should  be 
lawful  for  his  trustees,  during  the  life  of  his  sister-in-law  upon  her  request 
in  writing,  to  expend  any  sums  not  exceeding  £6500  in  the  purchase  of  a 
commission  for,  or  in  obtaining  the  promotion  of,  his  nephew  in  the  army. 

After  the  testator's  death  the  nephew,  being  in  the  army,  exchanged  from 
one  regiment  into  another,  and  in  so  doing  paid  £600  for  the  exchange,  and 
£550  for  horses  and  out6t;  after  which,  in  May,  1868,  his  mother  signed  and 
sent  a  formal  request  to  the  trustees,  desiring  that  the  whole  of  the  £6500, 
with  interest  from  the  day  of  the  date  of  the  request,  should  be  raised  out  of 
the  residuary  estate,  and  paid  to  her  son. 

From  -and  after  the  1st  of  November,  1871,  purchase  of  commissions  in  the 
army  was  by  royal  warrant  abolished : — 

Sdd^  that  the  nephew  was  entitled  to  the  full  sum  of  £6500,  with  interest 
at  4  per  cent,  from  the  date  of  the  request,  subject  to  the  payment  of  legacy 
duty.  X 

Since  the  filing  of  a  special  case  affecting  property  to  which  certain  infant 
Defendants  were  entitled,  another  child  in  the  same  interest  had  been  bom. 

The  Court,  at  the  hearing,  dispensed  with  the  presence  of  the  newly-bom 
child. 


s 


FECIAL  CASE. 

Charles  Jamea  Palmer^  who  died  on  the  3rd  of  January,  1868, 
by  his  will,  dated  the  22nd  of  November,  1867,  after  appointing 
executors,  bequeathed  the  residue  of  his  mixed  real  and  personal 
estate  upon  trust  to  pay  the  income  to  his  sister-in-law,  Elizabeth 
Palmer  during  her  widowhood;  and  after  the  determination  of 
such  trust,  upon  trust  in  case  his  nephew,  William  Henry  France 
Palmer,  should  be  then  living,  to  appropriate  or  purchase  a  suf- 
ficient sum  of  consols  to  procure  an  income  of  £104  per  annum, 
to  be  paid  to  W.  H.  F.  Palmer  during  his  life,  or  until  his  bank- 
ruptcy, composition  with  his  creditors,  or  alienation  thereof;  and  the 
testator  declared  that  if  the  last-mentioned  trust  should  determine 


V. 

Flowbb. 
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in  the  lifetime  of  W*  JET.  F.  Palmer,  the  trustees  should  in  their     v.-o.  B. 
discretion  pay  the  said  income  without  anticipation  for  or  towards        1871 
the  maintenance  and  support  of  W.  H.  F.  Palmer.    The  testator     ^j^i^ 
declared  that,  subject  to  the  discretionary  trust  aforesaid,  the 
capital  fund  so  to  be  appropriated  should  form  part  of  his  residuary 
estate. 

The  testator  then  disposed  of  his  residuary  estate  specifically^ 
as  to  one  moiety,  in  favour  of  his  niece  Frances  Eliza  Pitt,  her 
husband  and  children ;  as  to  the  other  moiety  in  favour  of  his 
niec«  Augusta  Mehetdhd  Cook,  her  husband  and  children ;  and  as 
to  either  or  both  moieties,  in  de&ult  of  children  and  of  appoint- 
ment by  will  by  either  niece  respectively  or  both  the  nieces,  in 
trust  for  the  children  of  his  sister  Eliza  Cdia  Clarhson  living  at 
his  death. 

Testator  then  continued : — 

**  Provided  always,  and  I  declare,  that  for  making  a  further 
provision  for  the  advancement  of  my  said  nephew,  W.  H.  F.  Palmer, 
and  notwithstanding  the  trusts  and  provisions  in  favour  of  my  said 
sister-in-law,  Elizabdh  Palmer,  and  of  my  said  nieces  and  their 
respective  husbands  and  children,  it  shall  be  lawful  for  my  said 
trustees  or  trustee,  during  the  life  of  the  said  Elizabeth  Palmer, 
upon  her  request  in  writing,  and  after  her  death,  at  the  discretion 
of  the  trustees  or  trustee,  from  time  to  time  to  expend  any  sum  or 
sums  of  money  out  of  my  residuary  estate,  so  that  the  aggregate 
amount  so  expended  do  not  exceed  the  sum  of  £6500,  in  the 
purchase  of  any  commission  or  commissions  for,  or  in  obtaining 
the  promotion  of,  the  said  W.  H.  F.  Palmer  in  Her  Majesty's 
army;  and  I  declare  and  direct  that  every  sum  of  money  so 
expended  shall,  as  to  one-third  part  thereof,  be  taken  from  the 
half  part  of  my  residuary  estate  hereinbefore  referred  to  or  dis- 
tinguished as  ''  the  first  moiety,"  and  as  to  the  other  ^two-third 
parts  thereof  be  taken  from  the  half  part  of  my  residuary  estate 
hereinbefore  referred  to  or  distinguished  as  '^  the  second  moiety." 

At  the  testator's  death  W.  JET.  F.  Palmer  was  a  lieutenant  in  the 
68th  Kegiment  of  In&ntry.  He  afterwards  exchanged  into  the 
14th  Hussars,  and  for  this  purpose,  on  the  1 5th  of  February,  1868, 
paid  £600  for  the  exchange  and  £550  for  horses  and  outfit 

On  the  30th  of  May,  1868,  Mrs.  Palmer  signed  and  sent  to  the 
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V.-0.  B.     trustees  a  written  request  that  they  would  pay  to  her  son  W.  EL 

1871^       F.  Palmer,  out  of  the  testator's  residuary  estate,  the  whole  of  the 

Palmxb     £6500|  with  interest  at  £4  per  cent,  from  the  date  of  the  request, 

FixwER.     or,  at  all  events,  the  sum,  free  from  legacy  duty,  of  £630,  paid  by 

""^       him  in  effecting  the  exchange,  and  also  the  sums  ^'  either  already 

or  to  be  hereafter  expended  "  by  him  in  purchasing  horses  and 

providing  his  outfit,  with  interest  as  aforesaid. 

The  trustees  declined  to  make  any  payment  without  the  sanction 
of  the  C!ourt 

The  case  was  filed  in  July,  1870,  by  W.  H.  F.  Palmer  and 
Mrs.  Palmer,  as  Plaintiffs,  against  the  executors  and  trustees,  and 
the  persons  beneficially  interested  under  the  will ;  the  Plaintiffs 
submitting  that  the  Plaintiff  W.  JET.  F.  Palmer  was  entitled  to  be 
paid  out  of  the  testator's  residuary  estate  the  whole  of  the  £6500 
and  interest  at  4  per  cent,  from  the  date  of  the  request ;  or,  if  not, 
that  he  was  entitled  to  be  paid  out  of  the  residuary  estate,  free  of 
legacy  duty,  £1150  (being  the  £600  and  £550)  with  interest  at 
4  per  cent. 

The  case  alleged  that  the  Defendants,  other  than  the  trustees, 
submitted  whether  the  sum  of  £1150  and  interest  should  be  paid 
to  the  Plaintiff  W.  JET.  jP.  Palmer,  but  insisted  that  he  was  not 
as  yet  absolutely  entitled  to  any  other  part  of  the  £6500  and 
interest. 

The  questions  were,  1,  whether  the  Plaintiff  W.  H.  F.  Palmer 
was  entitled  to  the  whole  of  the  £6500 ;  or  2,  to  the  £600 ;  or 
3,  to  the  £550;  4,  if  to  any  sum,  whether  also  to  interest; 
5,  whether  subject  to  legacy  duty ;  and  6,  as  to  the  costs  of  the 
case. 

After  the  filing  of  the  case,  by  royal  warrant  dated  the  20th 
of  July,  1871,  followed  by  the  Regulaiion  of  the  Forces  Ad,  1871 
(34  &  35  Vict,  a  86),  passed  on  the  17th  of  August,  1871, 
purchase  in  the  army  was  abolished  from  and  after  the  Ist  of 
November,  1871. 

Since  the  case  was  set  down  a  child  of  one  of  the  nieces  had 
been  bom. 

Mr.  Eay,  Q.C.,  and  Mr.  Kingdon,  for  the  Plaintiff: — 
Although  the  purpose  of  the  legacy  has  failed,  in  consequence 
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of  the  abolition  by  royal  warrant  of  the  system  of  purchase  in  the     y.-0.  B. 
army,  the  gift  is  nevertheless  good  to  the  full  extent  of  the  £6500        1871 
and  interest  from  the  date  of  the  request.  Pmjikb 

^  Where  a  legacy  is  given  to  a  person  to  answer  a  particular 
purpose,  to  which  it  j^ecomes  impossible  to  appropriate  it,  but  from 
no  fault  in  the  legatee^  he  will  be  entitled  to  the  money ;  as  in  in- 
stances of  a  sum  of  money  being  left  for  the  benefit  of  an  infant  as 
an  apprentice  fee,  and  he  is  never  placed  in  the  situation  or  charac- 
ter of  an  apprentice ;  or  where  a  legacy  is  given  to  a  person  to  assist 
him  in  defraying  the  expenses  necessary  to  procure  priest's  orders, 
and  he  becomes  a  lunatic — in  each  case  the  legacy  will  vest  at  the 
testator^s  death,  and  upon  this  principle :  it  is  considered  that  the 
property  was  intended  for  the  legatee  at  all  events,  and  that  the 
mode  directed  for  its  application  was  merely  a  secondary  con- 
sideration, and  independent  of  the  gift " :  Roper  on  Legacies  (1), 
referring  to  Barton  v.  CooTce  (2),  and  two  other  cases.  This 
passage  is  cited  with  approval  by  Lord  Bomilly,  M.B.,  in  (Jowper  v. 
Mantett  (3). 

In  Leche  v.  Lord  Kilmorey  (4)  the  legacy  was  left  for  the  pur- 
pose (as  here)  of  purchasing  promotion  in  the  army  for  the  legatee, 
and  he  was  held  entitled,  though  compelled  from  illness  to  leave 
the  army. 

Li  Bobinson  v.  Cleaior  (5),  where  there  was  a  gift  of  the  income 
of  a  fund  upon  trust  to  apply  the^income  to  the  maintenance  of 
a  legatee  until  twenty-one;  and  afterwards  a  direction  to  pay 
the  whole  dividends  to  him  for  life ;  and  the  trustees  were  em- 
powered, before  he  should  attain  twenty-six,  to  raise  a  sum  not 
exceeding  £600  "  towards  or  in  order  to  "  his  preferment  or  ad- 
vancement in  L'fe;  upon  a  claim  by  the  legatee,  on  attaining 
twenty-one,  to  the  whole  fund.  Lord  Thurhw  directed  an  inquiry 
as  to  the  circumstances  and  situation  of  the  claimant. 

Li  this  instance  the  discretion  of  the  trustees  was  not  to  be 
exercised  during  Mrs.  Palmer's  life,  so  that  the  case  is  fSsur  within 
Cope  V.  Wilmot  (6),  commented  on  by  the  Lord  Chancellor,  when 
Vice-Chancellor  Wood,  in  In  re  Sanderson's  Trusts  (7). 

(1)  4th  Ed.  page  646.  (4)  T.  &  R.  207. 

(2)  6  Vea.  461.  (5)  15  Ves.  526-7. 

(3)  22  Beav.  231,  233.  (6)  1  Coll.  396,  n. 

(7)  3  K.  &  J.  497,  505. 
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V.-o.  B.  [Ab  to  the  practice  in  the  event  of  a  child  having  been  bom 

1871  since  the  setting  down  of  the  case  they  cited.  In  re  Brown  (1) 

PAunB  ^i^d  MoTffan^s  Chancery  Acts  and  Orders  (2).] 


V. 
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Mr.  WUlcoehy  Q.C.,  and  Mr.  Dickim,  for  the  trustees. 

Mr.  8.  H,  BovUy  for  the  residuary  legatees : — 

The  rule  laid  down  in  Boper  is  an  exception  to  a  more  general 
and  leading  rule — ^that,  the  purpose  of  a  gift  £a.iling,  the  gift  must 
fail  likewise.  The  ground  for  the  exception,  which  is  that  a 
legatee  is  not  to  be  deprived,  by  an  accident  beyond  his  control,  or, 
by  no  fault  of  his,  of  a  provision  made  for  his  benefit,  does  not 
apply  here,  where  a  separate  provision  is  made  by  the  will  for  the 
Plaintiff  after  Mrs.  PcHTner's  death.  The  question  is,  whether  it 
is  consistent  with  the  testator's  intention  that  his  nieces  and 
their  families  should  be  deprived  of  this  sum  for  the  benefit  of  a 
nephew,  who  cannot  now  use  this  money  for  the  purpose  for  which 
it  was  expressly  given  to  him  by  the  testator. 

At  least  the  Court  will  not  declare  him  entitled  to  more  than 
his  actual  outlay,  incurred  before  purchase  in  the  army  was 
abolished. 

Sir  James  Bacon,  V.C.  : — 

I  think  the  questions  in  this  case  must  be  answered  in  favour 
of  the  Plaintiff,  Mr.  Pdmer. 

The  sole  judge  constituted  by  the  testator  as  to  the  propriety  of 
raising  this  sum  is  the  co-Plaintiff,  Mrs.  PdlmeT  ;  and  she,  by  a 
letter,  has  in  the  most  formal  and  direct  manner  expressed  her 
wish  to  the  trustees  that  the  whole  of  this  sum  shall  be  raised  out 
of  the  residuary  estate,  and  paid. 

It  is,  no  doubt,  true,  as  has  been  observed,  that  an  application  of 
the  sum  to  the  purpose  specified  in  the  will  is  no  longer  possible  ; 
but  this  circumstance  does  not  result  from  any  act  or  default  of 

the  legatee. 

The  testator  has  explained  his  intention  to  be  to  make  a  further 
"provision  for  the  advancement  of"  his  nephew;  and  that  inten- 
tion is  not  to  be  defeated  on  the  ground  that  the  advancement  can 

(1)  29  Bcav.  401.  (2)  4th  Ed.  pp.  118  (5),  210  (d). 
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no  longer  be  made  in  the  way  proposed.    It  is  quite  possible  that     V.-C.  B. 
the  legatee  may  obtain  promotion  in  the  army  by  other  means,        i87i 
-without  any  direct  pecuniary  outlay  for  that  purpose.  Palmbb 

Mr.  Kay  said  that  he  could  not  contend  against  the  liability  to     Flovkb, 
pay  legacy  duty. 

A  declaration  was  made  to  the  effect  that  the  Plaintiff  W.  H.  F. 
Fcimer  was  absolutely  entitled  to  the  £6500,  subject  to  the  pay- 
ment of  legacy  duty,  with  interest  at  4  per  cent,  from  the  80th  of 
May,  1868 ;  the  costs  of  all  parties  as  between  solicitor  and  client 
to  come  out  of  the  residue ;  the  Court  dispensing  with  the  pre- 
sence of  the  newly-born  child. 

Solicitors  for  the  Plaintiffs,  and  some  of  the  Defendants :  Messrs. 
Palmer y  Palmer,  dk  Bull. 
Solicitor  for  the  Trustees :  Mr.  J.  B.  Marsden. 


Jan,  11. 


In  re  EUKOPEAN  CENTRAL  RAILWAY  COMPANY.  v.o. b. 

SYKES'  CASE.  1«72 

Company — Biredonf  Fees — Fraudulent  Preference, 

Under  a  power  in  the  articles  of  association  to  receive  payment  of  calls 
in  advance,  the  directors  of  a  company  paid  into  the  bank  the  amount 
Temaining  uncalled  on  their  shares,  and  on  the  same  day  appropriated  the 
money  in  payment  of  their  fees,  for  which  there  were  at  the  time,  as  they 
knew,  no  other  available  assets  : — 

Eddy  that  the  effect  of  the  transaction  was  that  there  had  been  no  tend  fide 
payment  in  anticipation  of  calls,  and  that  the  directors,  who  were  bound  to 
exercise  the  powers  given  to  them  for  the  benefit  of  the  company  generally, 
and  not  with  a  view  to  their  own  private  interests  only,  were  not  relieved 
ftom  liability  upon  their  shares. 

Adjourned  summons  on  behalf  of  the  oflScial  liquidator  of  the 
Mwropecm  Central  Bailway  Company ,  Limited,  that  a  call  to  the 
amount  of  £22  per  share  might  be  made  on  the  contributories  of 
the  company,  whose  names  were  set  out  in  the  second  column  of 
the  first  schedule  (including  Colonel  W.  H.  SykeSy  chairman  of  the 
lx>ard  of  directors  of  the  company,  in  respect  of  twenty-five  shares). 
The  company  was  formed  in  1864,  and  by  clause  35  of  the  articles 
Vol.  Xm.  U  2 
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YXL  B.     of  association  it  was  provided  that  the  board  might,  if  they  thought 

1872        fit)  *'  receive  from  any  of  the  shareholders,  willing  to  advance  the 

BmoToASE,  s&^^i  ^  o^  <^7  P^rt  o{  the  amounts  of  their  respective  'shares- 

beyond  the  sums  actually  called  for ;  and  upon  the  moneys  so  paid 

in  advance,  or  upon  so  much  thereof  as  from  time  to  time  exceeds 
the  amount  of  the  calls  then  made  upon  and  due  in  respect  of  the 
shares  on  account  of  which*  such  advances  are  made,  the  board 
may  pay  or  allow  interest  at  such  rate  as  the  shareholders  paying 
the  sum  in  advance  and  the  board  agree  upon." 

The  number  of  directors  was  fixed  at  five,  and  the  first  directors 
to  be  appointed  by  the  subscribers  to  the  memorandum  of  asso* 
ciation,  and  any  other  directors  to  be  appointed  by  the  boards 
were  to  continue  in  office  until  the  ordinary  meeting  to  be  held 
in  1866. 

Sect.  89  provided :  **  The  directors  shall  be  entitled  to  set  apart, 
and  receive  for  their  remuneration  in  each  and  every  year,  com- 
mencing from  the  1st  of  January,  1866,  the  minimum  sum  of 
£3000.  Such  annual  sum  may  be  from  time  to  time  increased  by 
the  resolution  of  any  general  meeting.  The  money  so  allowed 
shall  be  divided  amongst  the  directors  as  they  may  firom  time  to 
time  determine." 

In  September,  1865,  the  company  was  in  a  state  of  great  pecuniary 
difficulty,  being  indebted  on  debenture  bonds  and  biUs  to  the 
extent  of  £176,000,  while  the  assets  in  the  bank  were  altogether 
insufficient  to  take  up  the  acceptances  of  the  company,  or  to  meet 
the  various  claims,  including  the  amount  of  the  directors'  fees  and 
the  salaries  of  the  clerks*  Writs  had  been  issued  and  petitions  for 
winding  up  the  company  were  pending ;  but  in  these  cases  were 
not  pressed  on  from — as  was  stated  by  the  secretary — ^the  Petitionera 
being  satisfied  that  to  go  on  would  be  simply  to  ruin  the  company, 
without  the  remotest  chance  of  payment  to  the  Petitioners,  and 
from,  in  one  case,  the  board  giving  their  assurance  that  no  pre- 
ference should  be  made  as  between  the  creditors  of  the  company 
if  the  Petition  was  withdrawn,  bonds  being  given  for  the  purpose 
of  retiring  the  bills  held  by  the  Petitioners,  whose  costs  were  paid 
by  the  company.  At  this  time  the  uncalled  capital  on  11,040 
shares  amounted  to  £287,040.  At  a  board  meeting  held  on  the 
29th  of  September,  1865,  the  directors  determined  to  avail  them- 
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selves  of  the  power  in  the  articles  of  association  (clause  35),  and     V.-o.  B. 
pay  their  calls  in  advance  in  order  to  provide  funds  for  payment        i872 
of  their  fees ;  the  nature  of  the  arrangement  being  thus  stated  by  ^yexToask 
the  secretary  in  his  evidence :    '*  They  said  as  they  could  not  get       ' — 
their  fees  they  might  as  well  get  rid  of  their  liabilities  as  share- 
holders." 

In  pursuance  of  this  arrangement^  between  the  2nd  of  October, 
1865^  and  the  20th  of  August,  1866,  Colonel  Sykea  paid,  in  antici- 
pation of  calls  under  clause.  35,  sums  amounting  to  £560  15s.  Id. 

The  sums  thus  paid  in  by  Colonel  Sykes  and  the  other  directors 
were  drawn  out  on  the  same  or  the  next  day  in  payment  of  their  fees 
as  directors,  the  account  at  the  bank  being  sometimes  overdrawn, 
and  if  not  overdrawn,  reduced  to  a  very  small  balance  (below  £50). 

In  August  1866,  an  arrangement  was  come  to  between  the 
Oriental  Financial  CarporaHon,  who  were  pressing  for  payment  of 
a  large  sum  claimed  by  them,  and  the  company,  under  which, 
amongst  other  things,  it  was  agreed  that  from  that  time  the  fees 
of  the  directors  of  the  company  should  be  withdrawn  without 
prejudice  to  any  question  as  to  former  fees  alleged  to  have  been 
irregularly  retained. 

In  February,  1867,  Colonel  Sykes  resigned  his  office  of  director. 
A  balance  of  £125  was  due  to  him  for  his  fees,  and  in  September, 
1867,  a  cheque  for  this  amount  was  prepared  by  the  secretary,  but 
never  signed,  as  the  company  had  not  at  that  time  sufficient  funds 
at  their  bankers  to  meet  the  cheque. 

In  January,  1868,  the  company  was  ordered  to  be  wound  up. 

The  question  upon  the  present  summons  was  whether  the  trans- 
action by  which  Colonel  Syhes  (whose  case  was  taken  as  repre- 
sentative) and  the  other  directors  paid  their  calls  in  advance,  and 
immediately  appropriated  the  money  in  payment  of  their  fees, 
was  valid,  so  as  to  relieve  them  from  all  further  liability  on  their 

shares. 

» 

Mr.  Eay,  Q.C.,  and  Mr.  Bardswdl,  for  the  official  liquidator  :— 

This  is  a  plain  case  of  fraudulent,  or,  at  all  events,  undue  pre- 
ference on  the  part  of  Colonel  Sykes  and  his  co-directors,  who, 
knowing  that  the  company  was  hopelessly  insolvent,  concocted  this 
scheme  for  the  purpose  of  securing  payment  of  their  fees  and 

U2  2 
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y.-aB,  escaping  all  further  liability.  Griasdl's  Case  (1)  is  a  distinct 
1872  authority  that  the  amount  of  the  call  not  paid  cannot  be  set  off 
&TKS8'  Gaol  against  a  debt  due  to  the  shareholders,  and  anything  which,  in  the 
case  of  an  individual  trader,  would  be  deemed,  in  the.  event  of 
bankruptcy,  an  undue  or  fraudulent  preference  of  his  creditors, 
will  be  so  deemed  in  the  case  of  the  winding-up  of  a  company, 
and  be  invalid  accordingly :  Compcmes  Act,  1862,  s.  164. 

Mr.  Eddie,  Q.O.,  and  Mr.  Hughes,  for  Colonel  Sylces : — 

This  is  an  attempt  to  make  the  directors  pay  their  calls  twice 
over.  At  the  time  of  the  transaction,  which  was  two  years  before 
the  date  of  the  winding-up  order,  the  company  was  a  going  con- 
cern, and,  having  regard  to  the  large  amount  remaining  uncalled 
on  the  share  capital,  could  not  be  considered  as  insolvent  Being 
a  going  concern  the  directors  had  the  same  right  to  payment  as 
any  other  servcmts  of  the  company.  It  is  not  pretended  that  the 
fees  were  not  properly  earned,  and  by  clause  89  of  the  articles  of 
association  they  are  authorized  to  set  apart  and  receive  out  of  the 
funds  of  the  company  a  minimum  sum  of  £3000  per  annum.  By 
clause  35  they  were  entitled  to  accept  (and  make)  payment  of  calls 
in  advance,  and  upon  the  combined  effect  of  these  two  clauses  the 
transaction  is  perfectly  valid  and  cannot  now  be  impeached  by  the 
official  liquidator.  So  far  from  anything  fraudulent,  their  conduct 
has  been  perfectly  disinterested,  as,  instead  of  adding  to  the  embar- 
rassments of  the  company  by  claiming  their  fees  or  making  a  call 
on  the  other  shareholders,  as  they  might  have  done  for  that  pur- 
pose, they  have  made  a  call  upon  themselves,  so  as  to  reimburse 
the  company  the  amount  drawn  out  in  respect  of  fees. 

Mr.  Kay,  in  reply. 

Sir  James  Bacon,  V.C.  : — 

The  question  on  this  summons  must  really  be  decided  upon  the 
terms  of  the  articles  of  association,  with  this  principle  to  guide 
me  in  the  consideration  of  them,  that  it  is  the  plain  duty  of  the 
directors,  who  are  trustees  for  the  company,  to  deal  in  all  matters 
of  business  with  which  the  company  is  concerned  for  the  benefit 

(1)  Law  Rep.  1  Ch.  528. 
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of  the  company,  and  not  with  regard  to  their  own  particular     y.-0.  bl 
interests.     Now  clause  89  provides  for  the  remuneration  of  the       1872 
directors,  and  it  entitles  them  to  set  apart  and  receive  for  their  gyxB'  Oasb. 

remuneration  the  minimum  sum  o£  £3000,  to  be  divided  as  they       

may  think  fit.  That  does  not  contemplate  any  periodical  pay-* 
ments,  but  that  ^they  may  in  each  and  every  year,  from  January, 
1866,  set  apart  and  receive,"  &c.  It  is  proved  that  Mr.  Sykes  and 
the  directors  all  knew  that  the  company  was  at  that  time  in  pecu- 
niary difficulties,  and  could  not  meet  its  engagements.  Without 
laying  any  greater  stress  upon  the  evidence  than  the  other  circum- 
stances justify,  it  appears  that  they  came  to  an  arrangement  that, 
as  they  could  not  get  their  fees,  they  might  as  well  get  rid  of  their 
liability.  There  was  no  £3000  to  be  set  apart  or  received.  There 
was  no  balance  at  the  bankers*  out  of  which  their  fees  could  be 
provided  for  until  they  themselves  raised  the  fund  for  the  purpose. 
The  manner  in  which  the  payments  were  made  speaks  for  itself 
When  there  was  no  balance,  or  little  or  none,  at  the  bankers',  they 
drew  for  an  amount  represented  as  their  fees,  so  making  up  the 
sum  by  contributions  which  (at  various  times)  were  paid  in  and 
oat — ^the  next  day  or  immediately  afterwards.  The  transaction 
was  plainly  this :  the  directors  saw  that  the  company  was  insol- 
vent. Of  that  I  cannot  entertain  the  slightest  doubt,  and  I  say 
so,  bearing  in  full  recollection  all  that  was  urged  upon  me  as  to 
the  funds  of  the  company,  consisting  of  contributions  from  share- 
holders made  from  time  to  time ;  that  the  works  were  going  on ; 
that  large  works  were  completed,  and  that  in  respect  of  those 
works  there  was  no  call  for  present  payment.  But  there  were 
plenty  of  urgent  calls — actions  were  brought,  actions  threatened, 
which  were  disposed  of  or  staved  off.  Knowing  all  this,  the  di- 
rectors, at  a  meeting  of  the  committee  for  general  purposes,  made  a 
suggestion  that  what  was  due  to  them,  or  might  become  due  to 
them  for  fees,  should  be  received  out  of  moneys  paid  by  them  in 
anticipation  of  calls,  and  this  suggestion  seems  to  have  been 
adopted  at  a  meeting  of  directors  held  shortly  afterwards.  It  is 
said  that  it  is  justified  by  clause  35  of  the  articles  of  association. 
Clause  35  says  that  '*  the  board  may,  if  they  think  fit,  receive  from 
any  shareholder  willing  to  advance  the  same,  &a,  &c."  Now  this 
means  the  exercise  of  a  faithful  and  honest  discretion  on  the  part  of 
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y.*0.  B,  the  directors,  exercised  only  for  the  benefit  of  the  shareholders,  and 
1872  they  may,  under  these  conditions  alone,  exercise  the  power  given 
BxxB^  Cjue,  by  clause  35.  Does  what  has  been  done  cotne  within  that»  or  doea 
it  resemble  it  in  the  slightest  possible  degree  ?  The  company  at 
that  time  was,  as  I  think  it  is  clearly  proyed,  insolvent ;  utterly 
without  means,  as  the  bankers'  balance  shews  beyond  doubt>  and 
there  were  no  funds  out  of  which  the  directors,  under  clause  89, 
could  receive  any  money  they  thought  fit  It  is  said  that  clause 
89  gives  them  unlimited  power,  and  no  doubt,  so  fieur  as  the  rest  of 
the  world  is  concerned,  that  may  be  ;  but  if  the  power  be  limited, 
as  I  conceive  it  must  be,  by  a  due  consideration  of  what  was  for  the 
benefit  of  the  company  and  their  creditors  (who  are  not  entirely 
to  be  lost  sight  of),  it  was  incumbent  upon  them  to  exercise  their 
discretion  fairly  and  honestly.  I  think  this  transaction  cannot  be 
reconciled  with  those  principles  which  are,  no  doubt,  universaL  In 
my  opinion  this  was  a  contrivance  by  which  the  directors  seemed  to 
pay,  but  did  not  in  tsLCt  pay,  the  amount  of  their  shares  uncalled  for, 
and  therefore  the  transaction  cannot  be  allowed  to  stand.  The 
payments  which  were  made  cannot  be  treated  as  a  satis&ction  of 
their  liability  as  shareholders,  and  the  contention  which  has  been 
raised  on  behalf  of  Colonel  Sykes  must  be  decided  against  him.  He 
has  no  more  claim  to  the  sums  which  he  has  called  fees,  and  pre- 
tended to  pay  but  has  not  paid,  than  he  has  to  those  fees  subse- 
quent to  August,  1866,  which,  during  the  discussion  between  him- 
self and  the  Orimtdl  Financial  Corporation,  claiming  as  creditors, 
he  and  the  other  directors  consented  to  forego.  He  was  no  more 
entitled  to  pay  himself  than  any  other  creditor  of  the  company. 
Upon  the  construction  of  the  articles  of  association,  the  decision, 
in  my  opinion,  must  be  against  Colonel  St/kes'  claim,  and  if  the  other 
conditions  are  pressed  into  the  case,  the  directors  who  have  thus 
dealt  with  the  affairs  of  an  insolvent  company,  keeping  in  view 
their  own  interest  and  disregarding  the  duties  which  they  owed  to 
the  other  shareholders  in  the  company,  cannot  be  regarded  in  any 
jbvourable  light  The  claim  of  the  official  liquidator  will  be 
allowed,  and  Colonel  Sykes  must  contribute  £22  on  each  of  his 
shares. 

Solicitors:   Messrs.  Fox  &  Robinson;  Messrs.  Maderman  & 
Euffhes. 
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LTCETT  V.  STAFFORD  AND  UTTOXETEB  RAILWAY       v.^.  B. 

COMPANY.  1872 

[1870    L.    3.]  Jan^. 

RaUuoay  Company — Unpaid  Vendor — Lien — Injunction, 

The  Court  will  not^  for  the  purpoee  of  enforcing  the  lien  of  an  unpaid  vendor 
against  a  railway  company  for  his  purchase  and  compensation  money,  inte- 
rest, and  costs,  restrain  the  company  from  running  trains  or  engines  over  the 
land  until  the  sale  (directed  by  the  order)  of  the  land  agreed  to  be  taken. 

Earl  St,  Oermains  v.  Crystal  Falace  RaUway  Company  (1)  not  followed. 

X  HTS  was  an  application  on  behalf  of  Plaintiff,  an  unpaid  land- 
owner, for  the  purpose  of  enforcing  the  lien  in  respect  of  purchase 
and  compensation  money,  interest,  and  costs  to  which  he  had 
been  declared  entitled  by  the  decree  made  on  the  23rd  of  June, 
1871,  that  the  land  agreed  to  be  taken  by  the  company,  and  of 
which  they  were  in  possession,  might  be  sold,  and  that  the  com-* 
pany  might  be  restrained  from  running  trains  or  engines  oyer  the 
land  until  the  sale. 

In  June,  1865,  the  company  entered  into  an  agreement  to  take, 
for  the  purposes  of  their  undertaking,  land  belonging  to  the  Plain- 
tiff, and  in  August,  1865,  they  entered  into  possession.  In 
August,  1866,  it  was  arranged  that  the  purchase  should  stand 
over  on  payment  by  the  company  of  interest.  Since  March,  1867, 
the  payment  of  interest  had  ceased,  and  the  purchase-money 
remained  unpaid. 

In  January,  1870,  Plaintiff  filed  his  bill  for  specific  performance 
and  consequential  relief  and  on  the  23rd  of  June,  1871,  he  ob- 
tained a  decree  for„  1,  specific  performance ;  2,  an  account  of  what 
was  due  to  Plaintiff,  with  interest  from  the  26th  of  March,  1867, 
and  payment  by  the  company  within  three  months  from  the  date 
of  the  certificate,  on  payment  of  the  amount  Plaintiff  to  execute  a 
proper  conveyance  to  the  company,  and  the  company  to  pay  Plain- 
tiff's taxed  costs  of  suit ;  3,  declaration  that  Plaintiff  was  entitled 
to  a  lien  upon  the  land  in  respect  of  the  purchase-money,  with 

(1)  Law  Rep.  11  Eq.  668. 
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y.-G.  B.     interest  thereon  at  5  per  cent,  from  the  28th  of  March,  ISG?,  as 
1872       also  for  his  taxed  costs ;  4,  in  case  of  default  Plaintiff  to  be  entitled 

ijYCBrr      ^  *PPly  ^  ^®  Court  to  enforce  such  lien. 
'    ^'  On  the  22nd  of  July,  1871,  the  Chief  Clerk  had  certified  that 

Stajtobd  ^ 

ABD        £813  58.  8d.  was  due  to  Plaintiff  for  purchase-money,  or  compensa- 
BAttw^O).  ^^^f  ^^^  £172  Is.  lid.  for  interest     By  the  Taxing  Master's 

certificate  of  the  21st  of  December,  1871,  £104  6«.  lid.  was  found 

to  be  the  amount  of  Plaintiff's  taxed  costs. 

The  amounts  certified  to  be  due  not  having  been  paid  by  the 
company,  the  Plaintiff  now  moved  for  a  sale  and  an  injunction 
for  the  purpose  of  enforcing  his  lien. 
The  company  did  not  appear. 

Mr.  Fischer y  for  the  applicant,  referred  to  Earl  St  Chrmains  v. 
Crystal  Palace  Railway  Company  (1),  where  an  unpaid  vendor  was 
held  entitled,  upon  petition,  to  have  the  amount  certified  to  be  due 
to  him  for  principal,  interest,  and  costs  raised  by  a  sale  of  the 
lands,  and  in  the  meantime  to  an  injunction  restraining  the  company 
from  continuing  in  possession  of  the  lands,  and  a  receiver.  In 
Mimns  V.  Ide  of  Wight  Railway  Company  (2)  Lord  Justice  Qiffard 
discharged  an  order  of  the  Yice-Chancellor  Jam^  for  an  injunction 
restraining  the  company,  until  payment,  from  running  any  engine 
over,  or  otherwise  using  or  continuing  in  possession  of,  the  land  (3) ; 
but  it  was  submitted  that  the  Court  would  not  refuse  to  give  effect 
to  Plaintiff's  lien  by  restraining  them  from  running  trains,  which 
was  no  more  than  restraining  them  from  continuing  in  possession 
of  the  land. 

The  Vioe-Chancellob,  following  the  decision  of  Lord  Justice 
CHffard  in  Munns  v.  Ide  of  Wight  BaUway  Company,  made  an 
order  for  a  sale  of  the  land.  Plaintiff  to  be  at  liberty  to  bid  at 
such  sale ;  and  declined  to  grant  an  injunction. 

Solicitors :  Messrs.  White  <&  Sons. 

(1)  Law  Rep.  11  Eq.  568.  (2)  Law  Rep.  5  Ch.  414. 

(3)  Law  Rep.  8  Eq.  653. 
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MILLER  V.  MILLER.  v,<^.  b. 

[1870    M.    231.]  Jf^ 

TenaaiUfor  Life  and  Remainderman — Open  Brick-field — Devise  /or  Sale  at 

Discretion  qf  Trustees — Royalties, 

A  testator,  having  purchased  a  piece  of  land,  opened  it  as  a  brick-field,  and 
it  was  open  at  his  death.  By  his  will  he  devised  it  to  trustees  upon  trust  to 
sell  '*  when,  in  their  discretion,  it  may  seem  advisable  ;'*  and  he  directed  that 
the  rents  "  and  profits  **  should,  until  sale,  be  considered  as  part  of  his  personal 
estate,  and  be  applicable  and  applied  in  such  manner  as  the  dividends  or 
interest  to  arise  from  the  investments  of  the  sale  moneys.  He  then  gave  the 
income  of  the  investments  to  a  tenant  for  life,  with  remainder,  as  to  the  capital, 
over. 

Boyaltics  became  payable  after  the  testator's  death.  The  trustees  did  not 
sell  for  ten  years,  but  allowed  the  brick-field  to  be  worked  out,  being  of 
opinion  that  by  holding  the  land  for  the  present  they  might  sell  it  at  a 
higher  price  afterwards  for  building  purposes : — 

Edd^  that  the  tenant  for  life  was  entitled  to  the  royalties  absolutely,  and 
not  merely  to  the  income  which  they  would  have  produced  if  invested. 

Special  case. 

Li  or  about  1859  WiUiam  Bellinffham,  having  purchased  in  fee, 
for  the  sum  of  £1150,  a  field  at  Portsea,  in  the  county  of  Hanta, 
opened  the  same  as  a  brick-field^  and  let  it  to  a  Mr.  Foster  at  no 
fixed  renty  but  reserving  a  royalty  for  every  1000  bricks  made. 

On  the  24ih  of  July,  1860,  WiUiam  Bdlingham  made  his  will, 
whereby  he  devised  his  residuary  real  estate,  including  the  brick- 
field, to  George  Curtis  the  younger  and  Thomas  Bartlettf  their  heirs 
and  assigns,  upon  trust  to  sell  the  same  ^'  when,  in  their  discretion, 
it  may  seem  advisable ;"  and  he  directed  that  the  estates  directed 
to  be  sold  and  the  rents  and  profits  thereof  should,  until  sale  thereof, 
be  taken  and  considered  as  part  of  his  personal  estate,  and  be  appli- 
cable and  applied  in  such  manner  and  for  such  intents  and  pur- 
poses as  the  dividends  or  interest  of  the  money  to  arise  from  such 
sale  would  be  payable  or  applicable  under  his  will,  in  case  such  sale 
had  actually  taken  place  and  the  purchase-money  been  paid  and 
invested  before  his  decease.  The  testator  then  directed  his  trustees 
to  invest  the  proceeds  of  the  sale  of  his  real  estate  and  his  residuary 
personal  estate  in  Government,  or  real,  or  long  leasehold,  securities 
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Y,-0,  B,      in  England  ;  and  he  declared  trnsts  of  such  inyestments ;  the  first 
1872         trust  being  to  pay  an  annuity  to  his  wife ;  and  as  to  the  residue  of 
Millie      his  estate,  upon  trust  to  pay  the  income  thereof  to  his  daughter 
■J^^'^       Tamar  Ann,  the  wife  of  Benjamin  MiUer,  for  her  separate  use, 
— -        without  power  of  anticipation ;  and  after  the  decease  of  his  said 
daughter,  then  as  to  the  principal  and  future  income,  in  trust  for 
her  issue  as  she  should  by  will  appoint ;  and  in  default  of  such 
appointment,  in  trust  for  the  child,  if  only  one,  and  for  all  the 
children,  if  more  than  one,  of  his  said  daughter,  such  interest  or 
interests  to  vest,  as  to  children  bom  before  his  decease,  at  thirty, 
or  on  their  dying  under  that  age  leaving  issue ;  and  as  to  children 
bom  after  his  decease,  at  twenty-one,  or  on  their  dying  under  that 
age  leaving  issue,  with  accmer  amongst  the  children  as  to  non- 
vested  shares ;  and  if  no  child  should  acquire  a  vested  interest^  in 
trust  for  such  persons  or  purposes  and  in  such  manner  as  his 
daughter,  being  discovert,  should  by  deed  to  be  duly  executed,  or, 
being  covert,  should  by  her  will  appoint ;  and  in  default  of  appoint- 
ment, in  tmst  for  the  children  of  testator's  sister,  Ann  BetUaworih^ 
in  equal  shares  as  tenants  in  common. 

The  testator  died  on  the  5th  of  September,  1861.  His  daughter, 
Mrs.  Miller  J  now  had  two  children,  infants ;  and  his  sister,  Mrs. 
Bettesiuarthj  had  two  children. 

The  case,  which  was  filed  by  Mrs.  Miller,  by  her  next  friend,  as 
Plaintiff,  against  her  two  infant  children  and  one  of  Mrs.  Better- 
wortVs  children  (the  residence  of  the  other  being  unknown),  and  the 
trastees,  Curtis  and  Bartlett,  stated  the  above  facts,  and  also  that 
after  the  decease  of  the  testator  Mr.  Foster  still  carried  on  his 
business  of  brickmaking  on  the  brick-field,  and  finally  used  up  all 
the  brick  earth,  and  the  brick-field  was  in  consequence  given  up  by 
him,  and  the  same  was  then  let  to  a  Mr.  Dawson,  a  market 
gardener,  at  the  rent  of  £22  10s.  per  annum,  being  the  same  rent 
that  was  paid  for  the  field  before  Mr.  Jbs^  entered  into  possession. 

The  case  then  stated  that  at  the  testator's  death  the  sum  of 
£300,  or  thereabouts,  was  due  from  Mr.  Foster  on  account  of  royalty, 
which  sum  had  been  paid  ;  that  Mr.  Foster  had  also  paid  to  the 
trustees  for  royalties  the  further  sum  of  £551  Is.  8d.,  and  that  he 
owed  to  them  for  royalties  the  further  sum  of  £83  4s.  8d. ;  also 
that  the  brick-field  had  not  been  sold  under  the  tmsts  of  the  will,  the 
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trnatees  bdng  of  opinion  that  by  retaining  the  same  in  their  hands     y.-o.  B. 
for  the  present,  and  selling  it  at  some  future  time  as  building  land,       1872 
a  greater  price  would  be  obtained.  sa^^B 

The  case  then  alleged  that  the  trustees,  under  the  circum-  «• 
stances  above  stated^  considered  that  Mrs.  MiBer  was  entitled,  if  — 
not  to  the  whole  of  the  royalty  paid  to  them,  at  all  events  to  a 
portion  of  the  same ;  and  had  accordingly  at  different  times  made 
adyanoes  to  her  of  portions  of  the  royalty ;  but  had  not  considered 
themselves  justified  in  paying  to  her  the  whole  without  first 
obtaining  the  opinion  of  the  Court.j 

The  questions  were : — 

1.  Whether  all,  or  if  not  all,  any,  and  if  any,  what  portion  of 
the  said  royalties  becoming  payable  after  the  testator's  decease 
should  be  paid  to  the  Plaintiff,  the  said  Tamar  Ann  MiHer,  as 
tenant  for  life  under  the  trusts  of  the  will  above  stated  ? 

2.  Or  whether  all  or  any,  and  if  any,  what  portion  of  the 
royalties  so  becoming  payable  should  be  invested  as  capital  trust 
property  ? 

3.  As  to  the  costs  of  the  suit? 

Mr.  a  Hda,  for  the  Plaintiff:— 

Irrespectively  of  the  will,  the  tenant  for  life  would  be  entitied 
to  these  sums,  as  to  all  other  profits  of  the  estate,  absolutely. 

But  by  the  express  terms  of  the  will,  the  rents  and  **  profits  "  of 
the  estates,  until  sale,  are  made  applicable  in  such  manner  as  ''  the 
diyidendfl  or  interest  of  "  the  investments  of  the  sale  moneys ;  i.e.9 
they  are  payable  to  the  tenant  for  life. 

The  trustees  have  vested  in  them  an  express  discretion  with 
regard  to  the  time  of  sale,  and  they  have  exercised  that  discretion 
by  deferring  the  sale  for  a  reason  which  they  give,  namely,  that 
the  property  will  probably  improve  in  value  as  building  land. 

The  right  of  the  tenant  for  life  is  made  clearer  by  the  circum- 
stances that  the  brick-field  was  opened  by  the  testator  himself,  and 
was  open  at  his  death,  so  that  the  well-known  rule  relating  to  open 
mines  applies :  Viner  v.  Vaughan  (1) ;  Daly  v.  Beckett  (2). 

Upon  the  argument  arising  out  of  the  terms  of  the  will,  viz.,  that 
the  rents  and  profits  are  to  go  as  the  income  of  the  personal  estate 

(1)  2  Beav.  466.  (2)  24  Beav.  114. 
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y.-G.  B.     goes,  analogous  cases  occur  ^th  regard  to  long  annuities  and 

1 872       interests,  which,  from  their  nature,  are  not  allowed  to  be  retained 

M^i.      as  between  tenant  for  life  and  remainderman,  where  there  is  a. 

j^j^jj      trust  for  conversion;  and  the  question  is,  what  is  to  be  done  with 

the  income  until  conversion  ?    In  such  cases  the  tenant  for  life 

has  been  held  entitled  to  the  intermediate  income :  Sparling  v. 
Parker  (1) ;  Wrey  v.  Smith  (2) ;  Machie  v.  Maehie  (3). 

Mr.  H.  C.  Ward^  for  the  in£emt  Defendants : — 

The  tenant  for  life  is  entitled  only  to  the  income  which  these 
sums  would  have  produced  had  they  been  invested. 

The  case  is  not  governed  by  the  authorities  that  have  been  cited. 
Here  there  is  a  discretionary  power  of  sale.  In  Viner  v.  Fotf^Aan  (4) 
there  was  no  trust  for  sale  untU  after  the  death  of  the  tenant  fo 
life.    In  Dcdy  v.  Beckett  (5)  there  was  no  direction  or  trust  tor 
conversion  at  all,  but  merely  a  power  of  leasing. 

The  decision  of  this  case  must  depend  upon  what  was  the  doty 
of  the  trustees ;  and  the  rights  of  the  parties  will  be  declared  by 
the  Court  as  if  the  trustees  had  exercised  their  discretion  when 
they  were  bound  to  do  so,  viz.,  at  a  proper  time,  and  before  the 
property  was  exhausted.  As  to  this  the  rules  are  very  plain.  If 
the  sums  had  been  sums  paid  for  royalties  arising  out  of  an  exist- 
ing mine,  they  might  have  come  under  the  designation  of  "  profits.** 
But  the  case  here  is,  that  the  testator  dyiDg  in  1861,  the  trustees 
have  allowed  the  estate  to  be  wasted  to  the  extent  of  £630  in  about 
ten  years,  so  that  it  now  yields  only  £22  lOs.  a  year.  The  dis- 
cretion  of  trustees  must  be  exercised  equitably  or  the  Court  will 
interfere. 

In  Sparling  v.  Parker  Lord  Langdale^  M.B.,  expressly  says  (6) : 
^  1  do  not  find  any  point  made  here  that  this  is  perishable  or 
wearing-out  property,"  which  completely  distinguishes  the  case. 
His  Lordship  further  says  (7) :  "  It  is  very  true  that  a  trustee, 
having  a  discretion  to  exercise  according  to  the  best  of  his  judg- 
ment)  would  not  be  allowed  to  exercise  it  in  such  a  capricioas- 

(1)  9  Beav.  524.  (4)  2  Beav.  466. 

(2)  14  Sim.  202.  (5)  24  Beav.  114. 

(3)  5  Hare,  70.  (6)  9  Beav.  527. 

(7)  9  Beav.  528. 
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manner  as  to  be  injurious  to  any  party."    The  conduct  of  these     V.-0.  B. 
trustees  has  certainly  been  injurious  to  the  remaindermen,  I872 

In  Wrey  v.  Smith  (1)  the  trust  was  to  convert  "with  all  convenient      miUkb 
speedy"  and  the  question  turned  solely  upon  the  construction  of  the         ^• 
word  "  convenient "  (2).  — 

Authorities  in  favour  of  the  Defendants'  contention  are :  Walker 
V.  Shore  (3) ;  Wilkinson  v.  Bvmmn  (4) ;  and  the  observations  of 
the  Master  of  the  Bolls  in  Taies  v.  Yaiea  (5). 

Mr.  Cassonj  for  the  trustees. 

Sir  James  Bacon,  Y.C,  after  stating  the  question,  and  observing 
that  the*  reason  why  the  sale  was  not  effected — ^namely,  that  the 
trustees  were  of  opinion  that,  by  retaining  the  land  in  their  hands 
for  the  present,  and  selling  it  at  some  future  time  as  building  land, 
*'  a  greater  price  would  be  obtained  *' — ^formed  part  of  the  case, 
<»ntinued : — 

The  general  law  upon  the  subject  is  very  well  understood. 

The  &cts  in  this  case  are,  that  the  testator,  having  purchased  a 
piece  of  land,  and  opened  it  as  a  brick-field,  in  respect  of  which 
some  royalties  had  been  received,  and  others  were  then  due,  makes 
his  will,  whereby  he  devises  his  residuary  real  estate,  including 
this  brick-field,  to  trustees  and  their  heirs,  upon  trust  to  sell  the 
same ''  when  in  their  discretion  it  may  seem  advisable;"  and  directs 
that  the  ''  rents  and  profits  "  thereof  shall,  until  sale,  be  **  taken 
and  considered  as  part  of  his  personal  estate,  and  be  applicable 
and  applied  in  such  manner,  and  for  such  intents  and  purposes,  as 
the  dividends  or  interest"  of  the  sale  moneys,  when  invested, 
would  be  payable ;  and  then  gives  a  life  estate  in  the  investments 
to  his  daughter.  She  is  entitled  not  only  to  the  rents,  but  to  the 
rents  and  "  profits ;"  and  I  cannot  disregard  this  word  **  profits," 
especially  as  the  testator  was  in  his  lifetime  deriving  profits  from 
this  very  property. 

It  is  not  denied  that  the  tenant  for  life  is  entitled  to  the  profits 
of  the  property,  but  it  has  been  contended  that  it  is  not  competent 

(1)  14  Sim.  202.  (3)  19  Ves.  387. 

(2)  Ibid.  211.  (4)  23  Beav.  469, 

(5)  28  Beav.  637,  641. 
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y.-0.  B.     for  the  trostees,  by  a  capriciouB  exercise  of  their  discretion,  to 

1872       prejudice  the  rights  of  the  remaindermen.  Now,  if  there  had  been, 

MiLLEB      ii^  niy  opinion,  any  capricious  exercise  of  the  trustees*  powers,  I 

yi^^     should  have  listened  to  Mr.  WarcPs  argument,  who  contends  that 

*"—       the  tenant  for  life  is  entitled  only  to  the  interest  on  these  profits, 

as  if  the  trustees  had  sold  the  property. 

But  it  is  plain  upon  the  will  that  no  sale  can  take  place  unless 
the  trustees  think  fit;  and  that  they  may  sell  whenever  they  like. 

Then  it  is  said  that,  by  not  selling,  they  have  given  a  benefit  to 
the  tenant  for  life.  But  by  the  general  law  a  tenant  for  life  has 
the  right  to  the  proceeds  of  an  open  brick-field,  and  that  right  can 
only  be  controlled  by  the  exercise  by  the  trustees  of  their  discre- 
tion to  sell  the  land ;  and  as  to  the  due  exercise  by  the  trustees  of 
their  discretion,  if  the  facts  are  correctly  stated,  nothing  that  has 
been  done  has  diminished  the  interest  of  the  persons  in  remainder. 

The  question  must  be  answered  to  the  efifect  that  all  the  royal- 
ties becoming  payable  after  the  testator's  decease  belong  to  the 
Plaintiff  as  tenant  for  life. 

The  costs  of  all  parties,  as  between  solicitor  and  client,  will 
come  out  of  the  fund. 

Solicitor  for  all  parties :  Mr.  Fortune, 
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In  re  "THE  MEYRICKE  FUND."  V.-O.W. 

1872 
The  Meyrieke  Fund^  Jesus  College,  Oxford — The  Endowed  Schools  Commissioners        ^.^^^ 

-~Jur%sdiction--Diseovery'---Dislrict^E7idoiffed  Schools  Act,  1869  (32  dk  33      Jan.  11. 

Vict.  c.  56)— OAantoWa  Trusts  Acts,  1853  and  1855  (16  db  17  Vict.  c.  137,        " 

and  18  &  19  Vict.  c.  124). 

The  Endowed  Schools  Commissioners  have  jorisdiction  to  compel  a  college 
in  an  University  to  make  discovery  of  matters  relating  to  an  endowment  of 
which  the  college  are  trustees,  for  exhibitioners  selected  from  a  particular 
district^  and  whose  exhibitions  are  tenable  at  the  university. 

Wales  is  a  district  within  the  Endowal  Sdwds  Act,  1869  (32  &  33  Vict 
C.56). 

MonoN. 

The  Bey.  Edmund  Meyrickey  by  his  will,  dated  the  25th  day  of 
March,  1712,  after  reciting  {irder  alia)  that  he  had  always  intended 
to  bestow  a  good  part  of  what  God  should  please  to  bless  him 
withal  for  the  encouragement  of  learning  in  Jesus  College,  in  Oxford, 
and  for  the  better  maintenance  of  dix  of  the  junior  scholars  who 
were,  or  should  be,  scholars  of  the  foundation  of  the  said  college, 
out  of  the  six  counties  of  North  WaleSy  gave,  devised,  and  be- 
queathed all  his  real  and  personal  estates  (except  as  therein 
mentioned)  unto  and  for  these  several  uses  and  purposes — that 
was  to  say,  unto  every  one  of  the  said  six  scholars  particularly 
and  severally  the  annual  sum  of  £10  of  lawful  money  of  Oreat 
BrUain  during  his  residence  in  the  said  college;  and  for  the 
maintenance  and  settlement  of  six  exhibitioners  in  the  said  college, 
natives  of  the  six  counties  of  North  Wales,  or  of  any  or  either  of 
the  said  six  counties,  and  of  his  kindred,  if  such,  of  that  number 
of  exhibitioners,  else  such  exhibitioners  to  be  others  of  the  said 
six  oountiea  to  make  up  the  number  of  six.  He  gave  to  each  and 
every  of  the  said  six  exhibitioners  the  annual  sum  of  £8  of  lawful 
money  of  Oreai  Britain  during  his  residence  in  the  said  college. 
The  said  £10  per  annum  to  each  and  every  of  the  said  scholars, 
and  the  said  £8  per  annum  to  each  and  every  of  the  said  exhi- 
bitioners as  aforesaid,  to  be  paid  unto  them  severally  and  respec- 
tively yearly  and  every  year  during  their  respective. residence  in 
the  said  college  as  aforesaid  out  of  the  yearly  rents,  issues,  and 
profits  of  his  said  estate ;  and  the  remainder  of  the  yearly  rents 
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V.-C.  w.     issues,  and  profits  of  such  part  of  his  estate  (other  than  as  there- 
1872       inbofore  excepted)   he   gave,  devised,  and  bequeathed  to  and 
In  re       for  these  further  uses  and  purposes — that  was  to  say,  for  the 
MkSotb    b^yiiig  of  advowsons  of  rectories,  impropriations,  or  vicarages, 
Fund."      whereto  the  principal  for  the  time  being,  and  the  fellows  of  the 
said  college,  should  or  might,  as  patrons  thereof,  present  fit  persons 
thereto  out  of  the  said  number  of  the  said  six  scholars ;  or,  if  it 
happened  that  there  were  none  of  such  scholars  capable  to  be 
presented  thereto,  then  any  of  the  said  six  exhibitioners  that 
should  be  capable  to  be  presented  thereto  should  be  so  presented 
thereto ;  such  scholars  and  such  exhibitioners  to  be  so  presented 
to  such  advowsons  of  such  rectories,  impropriations,  or  vicarages 
as  there  should  be  any  vacancy  or  vacancies  of  such  livings  or 
benefices ;  or  if  it  happened  that  there  were  none  of  such  scholars 
or  of  such  exhibitioners  capable  to  be  so  presented  thereto,  then 
one  of  the  North  Wales  fellows  of  the  said  college  was  to  be  pre- 
sented instead  of  such  of  the  said  scholars  or  of  such  of  the  said 
exhibitioners  as  should  not  be  capable  to  be  presented  as  aforesaid 
to  such  vacancy  as  might  be  of  such  of  the  said  rectories,  impro- 
priations, or  .vicarages.    And  his  will  and  further  meaning  and 
intent  was,  as  to  the  said  exhibitioners,  that  they  and  each  and 
every  of  them  should  be  well  and  duly  paid  yearly  the  said  sum 
of  £8  per  annum  as  aforesaid  until  they  did  or  should  take  their 
several  and  respective  degrees  of  masters  of  arts,  or  until  they  or 
any  or  either  of  them  should  have,  receive,  and  enjoy  a  core  of 
souls  really  worth  £40  per  annum;  and  he  did  thereby  give, 
devise,  and  bequeath  such  part  of  his  said  estate  so  given,  devised, 
and  bequeathed  for  and  to  the  said  six  scholars  and  the  said  six  ex- 
hibitioners, and  for  the  buying  of  such  advowsons  of  rectories,  im- 
propriations, or  vicarages  as  aforesaid,  and  for  the  uses  and  purposes 
aforesaid,  and  the  yearly  rents,  issues,  and  profits  thereof  yearly, 
and  every  year  for  ever,  for  and  to  the  same  uses  and  purposes  for 
ever,  and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever. 
The  testator  then  nominated  and  appointed  four  trustees  to  order 
and  manage  his  said  estate,  and  provided  that  from  and  after  the 
deceases  of  the  said  four  trustees,  then  for  the  future  and  for  ever 
the  trustees  of  his  said  estate  so  given,  devised,  and  bequeathed  as 
aforesaid  to  and  for  the  said  six  scholars  and  the  said  six  exhi- 


VOL.  Xm.]  EQUITY  GASES.  271 

bitioners,  and  for  the  baying  of  such  advowsons  as  aforesaid  for     V.-C.  w. 
the  uses  and  purposes  as  aforesaid,  and  all  and  every  the  matters        1872 
and  things  relating  to  the  same  as  aforesaid,  should  be  the  prin-       in  re 
cipal  of  the  said  Jesw  CoBeffe  for  the  time  being,  and  two  of  the    jixf^KE 
senior  fellows  of  the  said  college  for  the  time  being  for  ever ;  and      Fwd." 
they  were  by  him  thereby  constituted,  authorized,  empowered,  and 
appointed  to  be  such  trustees  for  the  said  uses  and  purposes  re- 
lating to  the  said  college  as  aforesaid,  and  to  act  and  do  in  and 
touching  the  same,  and  in  and  concerning  such  part  of  his  said 
estate  so  given  and  devised  and  bequeathed  for  and  towards  the 
six  scholars  and  the  said  six  exhibitioners,  and  the  buying  of  such 
advowsons  as  aforesaid  for  the  uses  and  purposes  aforesaid ;  and 
the  management  of  such  part  of  his  said  estate  as  appropriated  to 
and  for  those  uses  and  purposes  as  aforesaid  from  time  to  time,  and 
at  all  times,  as  occasion  should  be,  as  they  should  think  fit  or 
judge  necessary  yearly,  and  in  every  year  for  ever,  that  the  same 
might  be  truly  and  duly  done  as  aforesaid,  yearly  and  in  every 
year  for  ever,  according  to  his  true  intent  and  well-meaning  therein 
expressed,  for  the  said  several  uses  and  purposes  as  aforesaid. 

The  testator,  by  a  codicil  dated  the  14th  of  May,  1712,  devised 
a  piece  of  land  at  Bala,  in  Merionelhshire,  for  the  use  and  benefit 
of  a  school ;  and  made  certain  provisions  out  of  the  rents  of  his 
estates  in  Merionethshire,  **  above  the  sum  of  £108  per  annum  by 
him  given  by  his  last  will  to  six  scholars  and  six  exhibitioners  in 
Je9us  Cottege,  in  Oxford,"  and  otherwise,  for  the  maintenance  of  the 
schoolmaster  and  thirty  scholars  at  BaJa.  The  testator  died  in 
the  year  1713. 

The  Meyrieke  property  increased  very  much  in  value,  and  was 
administered  under  many  decrees  of  this  Court ;  by  whose  authority 
the  six  scholars  received  £40  each  annually,  instead  of  £8 ;  and 
the  exhibitioners  were  increased  in  number  to  twenty-four,  and  in 
value  to  £35  annually. 

By  an  ordinance  dated  the  3rd  of  April,  1857,  framed  by  the 
Commissioners  under  the  Oxford  University  Oovemment  and  Ex- 
tension Act,  1854, 17  &  18  Yict.  c.  81,  clause  36,  it  was  provided 
that  "  the  emoluments  of  the  twenty-four  exhibitions  of  the 
foundation  of  EdmtMd  Meyrieke,  Clerk,  of  the  three  exhibitions  of 
the  foDudation  of  Mr.  Bloom,  and  of  the  two  exhibitions  of  the 
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y.-G.  W.  foundation  of  Mr.  Bke  Powell,  should  be  consolidated,  as  the  same 

1872  respectively  became  vacant,  and  applied  in  maintaining  as  many 

2^  exhibitions  of  the  value  of  £40  per  annum  respectively  as  the 

**  The  amount  of  the  said  consolidated  emoluments  for  the  time  beinff 

MBTBICKS  ^ 

FusD."  would  allow ;  that  the  exhibitions  should  respectively  be  filled  up 
by  the  election  of  deserving  persons,  being  natives  of  Wales  or 
Mcnnumthshire,  whom  the  principal  and  fellows  should  have  ascer- 
tained to  be  in  need  of  support  at  the  University ;  provided  that 
no  person  should  be  elected  whose  merit  and  fitness  to  be  an  exhi- 
bitioner should  not  have  been  previously  tested  by  an  examina- 
tion :  that  no  person  should  be  entitled  to  preference  or  ineligible 
in  elections  to  any  of  the  said  exhibitions,  by  reason  of  his  place  of 
birth,  otherwise  than  by  reason  of  his  being  a  native  of  Wales  or 
MonmotUhshire  as  aforesaid ;  that  no  person  should  be  eligible  to 
any  of  the  said  exhibitions  who  should  be  a  scholar  of  the  college, 
and  every  exhibitioner  who  should  be  elected  to  a  scholarship 
within  the  college,  should  thereupon  vacate  his  exhibition;  and 
that  each  of  the  said  exhibitions  should  be  tenable  until  the 
holder  thereof  should  have  completed  his  twentieth  term  indnsive 
from  the  date  of  his  matriculation,  and  no  longer."  And  by  the 
37th  clause,  "  That  notice  of  every  intended  election  to  any  of 
the  exhibitions  should  be  given  by  the  principal  in  such  manner 
as  be  should  deem  best  adapted  to  insure  publicity,  thirty  days  at 
least  before  the  day  of  election/' 

In  1861  a  decree  was  pronounced  in  a  suit  of  Attomey-Oeneral 
V.  Jesus  CdUege  (1860  A.  51.),  by  which  the  school  at  Baia  was 
declared  entitled  to  a  proportionate  part  of  the  improved  surplus 
rents  of  the  testator's  Merionethshire  property.  In  1870  a  scheme 
was  approved  by  the  Master  of  the  Bolls,  by  which  the  ordinance 
of  1857  was  carried  out,  and  the  annual  sum  of  £840  appropriated 
to  the  purposes  of  the  36th  clause  of  it.  In  1871  the  Endowed 
Schools  Commissioners  called  upon  the  Principal  of  Jesus  College, 
to  answer  certain  inquiries  with  reference  to  the  Met/rieke  endow- 
ment. A  long  correspondence  ensued,  in  the  course  of  which  the 
Commissioners  avowed  their  desire  of  investigating  the  endowment, 
quite  independent  of  any  connection  between  it  and  the  school  at 
Bala.  Eventually  the  college  declined  to  furnish  the  Commis- 
sioners with  the  information  they  required. 
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By  the  Charitable  Trusts  Aet,  1853  (16  &  17  Vict.  c.  137),  s.  11,    v.-C  W, 
all  officers  having  the  custody  of  records  are  bonnd  to  furnish       1872 
copies  and  extracts,  if  required  by  the  Board  of  Commissioners       2»  re 
under  that  statute ;  and  by  sect.  14  any  person  refusing  to  render    -J^^^^ 
accounts,  statements,  or  answers  to  the  board,  when  requested      Fund." 
80  to  do,  or  to  attend  before  them,  if  desired,  is  liable  to  summary 
committal  for  contempt  of  this  Court.    By  the  Cha/ritahle  Trusts 
Act  Amendment  Act,  1855  (18  &  19  Vict.  c.  124),  ss.  6,  7,  8,  and  9, 
the  powers  of  the  Commissioners  and  inspectors  to  inquire  into 
charities  were  enlarged;  and  by  the  Endowed  Schools  Ad,  1869 
^32  &  33  Vict.  c.  56),  s.  49,  all  those  powers  were  further  extended 
to  the  Commissioners  under  that  statute. 

Those  Commissioners  now  therefore  moved,  formally  only,  in  the 
above  matters,  for  an  order  of  committal  against  the  bursar  (as  the 
actual  custodian  of  the  documents  relating  to  the  MeyricJce  fund), 
and  a  writ  of  sequestration  against  the  property  of  the  college  as 
for  a  contempt  of  Court. 

The  following  were  the  inquiries  stated  in  the  notice  of  motion : — 

(A.)  An  account  of  the  property  belonging  to  the  said  endowment. 

(J5.)  An  account  of  the  receipts  and  expenditure  for  the  four 
years  ending  the  31st  of  December,  1870. 

(C)  A  list  of  the  persons  holding  exhibitions  under  the  founda- 
tion. 

(D.)  A  list  of  the  trustees  in  whom  any  portion  of  the  endow- 
ment is  legally  vested. 

(£7.)  A  list  of  the  managing  trustees,  if  different  from  those  who 
hold  the  property. 

(F.)  A  statement  of  the  schemes,  statutes,  or  ordinances  which 
now  govern  the  endowment. 

The  motion  also  asked  that  the  college  might  be  ordered  to  pay 
the  costs  of  it. 

Sir  BoundeU  Palmer,  Q.C.,  and  Mr.  Lindley,  for  the  Commis* 
aioners : — 

First,  as  to  the  form  of  the  motion,  cited  the  statutes  and 

sections  above  particularly  referred  to. 

Secondly,  as  to  the  question  of  jurisdiction,  said : 

The  first  considei^tion  is  the  constitution  of  the  iHeyricJce  Fund. 

X2  2 
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y.-O.  W.     Ill  treating  of  that  we  shall  deal  with  the  exhibitions  only,  and  not 
1872        the  scholarships.    The  exhibitions  are  provided  for  by  property 
In  re       vested  in  trustees  (the  college  now  filling  that  capacity)  appointed. 
Mbmctb    "^y  ^^^  testator  himself,  and  not  in  the  college,  qtta  college. 
^."  By  the  Oxford  Univendty  Act,  1854  (17  &  18  Vict.  c.  81)^ 

sect.  28,  the  colleges  in  Oxford  are  empowered  to  amend  their  sta- 
tutes with  respect  to  eligibility  to  headships,  fellowships,  and  othec 
college  emoluments,  and  the  tenure  thereof;  and  by  sect.  48,  the 
expression  "  university  or  college  emolument "  includes  all  fellow- 
ships, studentships,  scholarships,  and  exhibitions,  and  every  other 
such  place  of  emolument  payable  out  of  the  revenues  of  the  tini* 
versity,  or  of  any  college,  or  to  be  held  and  enjoyed  by  the 
naembers  of  any  college  or  hall,  as  such,  within  the  university. 
These  exhibitions  were  not  thrown  open  under  that  statute ;  and 
they  now  remain  as  fixed  by  the  Ordinance  of  1857,  viz.,  restricted 
to  natives  of  Wales  or  MonmotUlhshirey  not  connected  with  anv 
particular  school,  but  limited  only  as  to  district. 

By  the  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  sect  4, 
the  word  "  endowment "  applies  to  every  description  of  property 
dedicated  to  the  uses  of  that  Act,  in  whomsoever  vested,  and  in 
I  whosesoever's  name  it  may  be  standing.     By  sect.  5  the  term 

'*  educational  endowment "  means  an  endowment,  or  any  part  of 
one,  which,  or  the  income  whereof,  has  been  made  applicable  to,  or 
is  applied  for,  the  purposes  of  (inter  alia)  exhibitions,  tenable  at  a 
school,  or  an  university,  or  elsewhere."    By  sect.  7  the  term  "  ex- 
hibition "  means  any  exhibition,  scholarship,  or  other  **  like  emo- 
lument f  and  the  term  *'  exhibitioners,"  and  other  terms  referring 
to  exhibitions,  are  to  be  construed  accordingly.    So  far,  therefore, 
it  is  clear  that  the  exhibitions  connected  with  this  fund  are  primi 
fade  within  the  reach  of  the  Endowed  Schools  Commissioners. 
They  are  emoluments  like  scholarships,  and  are  'educational  en- 
dowments  tenable  at  an  university ;  and  by  sects.  9  and  10  the 
Commissioners  are  empowered  to  make  schemes  for  the  applica- 
tion of  educational  endowments.    It  is  said,  however,  that  the 
words  ''  tenable  at  the  university  "  must,  on  account  of  the  scope 
and  object  of  the  Act,  be  restricted  to  exhibitions  held  at  the  uni- 
versity, but  in  connection  only  with  some  particular  school,  either 
there  or  elsewhere.    Now  sect  8  of  the  Act  specifies  the  schools 
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to  which  the  Act  is  not  intended  to  apply,  and  clause  6  of  that     V.-G.  W. 
section  exempts  from  its  operation  any  '*  endowment"  applicable       1872 
and  applied  solely  for  promoting  the  education  of  the  ministers  of       j„  re 
any  church  or  religious  denomination,  or  for  teaching  any  parti-    jjb™otcb 
•  eolar  profession  (unless  it  is  otherwise  subject  to  the  Act)  which      Fund.*' 
receives  assistance  out  of  such  endowment — an  exemption  which 
wHianifestly  does  not  touch  such  a  fund  as  the  present.      Then 
sect.  14  of  the  Act  points  out  the  endowments  and  other  matters 
to  which  the  schemes  to  be  framed  by  the  Commissioners  must 
^not  extend.     Clause  4  of  that  section  forbids  their  interfering  with 
the  constitution  of  the  goyeming  body  of  any  school,  or  with  any 
-exhibition  (other  than  one  restricted  to  any  schools,  or  school,  or 
district)  forming  part  of  the  foundation  of  any  college  in  Oxford 
or  Cambridge  unless  the  college  assent  to  the  scheme ;  and  sect.  38 
.provides  that  where  a  scheme  abolishes  any  restriction  which 
makes  an  exhibition  tenable  only  at  a  particular  college  or  hall, 
and  the  exhibition  is  payable  out  of  property  held  by  the  college, 
or  by  the  University  in  trust  for  such  college  or  hall  (otherwise 
than  as  governing  body  of  a  school,  or  a  bare  trustee),  the  scheme 
shall  not  be  approved  of  if  not  less  than  two-thirds  of  the  govern- 
.mg  body  of  such  college  or  hall  dissent  therefrom  in  writing. 
Adequate  force  must  be  given  to  these  sections  of  the  Act,  and  it 
will  then  appear  that  either  the  definition  of  an  educational  endow- 
ment given  in  the  first  part  of  sect.  5  is  not  confined  (as  the 
college  insist)  to  cases  gusdem  generis  with  those  specified  in  the 
latter  part  of  the  same  section,  or  payments  to  scholars  at  an  uni- 
Tersity  are  reckoned  as  guadem  generis  with  payments  to  scholars 
at  a  school.    If  such  endowments  as  Meyrieke^s  are  excluded  from 
the  Act^  it  is  difficult  to  see  in  what  cases  sect  14,  clause  4,  and 
sect  38  are  meant  to  operate.    These  exhibitions  are  not  restricted 
.to  any  school,  though  they  are  limited  to  a  particular  district; 
and  inasmuch  as  they  are  kept  up  by  property  vested  in  the 
college,  as  special  trustees  of  it,  they  do  not  form  part  of  the 
foundation  of  the  college.     We  therefore  say  that  the  Commis- 
sioners have  the  jurisdiction  they  claim,  and  that  the  college  must 
fiimish  them  with  the  information  they  require. 
'  Thirdly:    As  to  the  scheme&     The  Act  specifies  two  sorts. 
.(1.)  Those  which  the  Commissioners  may  themselves  frame  and 
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y.-C.  w.     enforce  under  sects.  9  and  10 ;  and  (2)  draft  schemes  to  be  pre- 

1872        pared  by  them  under  sects.  32,  36,  38  (el  seq.),  and  afterwards 

jn  re       Submitted  by  them  to  the  respectiye  colleges  or  halls  for  their 

UmuoEM    ^^^^^*     Assuming  therefore  that  the  Oommissioners  are  not  en- 

Fond."      titled  (which  is  more  than  the  college  can  possibly  say)  to  frame  a 

scheme  themselves,  they  are  at  all  events  right  in  asking  for  the 

information  to  enable  them  to  prepare  a  draft  scheme  to  lay  before 

the  college. 

Mr.  Margariy  Q.C.  (Mr.  Dickinson^  Q.C.y  with  him),  and  Mr.  Gren- 
side,  for  the  Bespondents,  did  not  object  to  the  form  of  the  motion, 
which  was  the  best  and  cheapest  mode  of  determining  the 
question. 

As  to  the  question  of  jurisdiction,  they  said :  The  general  'con- 
sideration is,  whether  this  Meyrieke  endowment  is  an  educational 
one  at  all  within  the  scope  of  the  Act  of  1869?  We  say  that  it 
is  not.  When  the  Act  was  passed  endowments  in  Ungland  had 
been  greatly  abused.  The  direct  and  immediate  object  of  the  Act 
(and  that  must  never  be  lost  sight  of)  was  to  remedy  those  abuses. 
The  title  of  the  Act  shews  that,  viz., ''  An  Act  to  amend  the  Law 
relating  to  Endowed  Schools  and  other  Educational  Endowments 
in  EngUmd^  and  otherwise  to  provide  for  the  Advancement  of 
Education."  The  words  *' emolument  and  educational  endow- 
ment "  must  therefore  be  taken  in  strict  connection  with  the  pur- 
poses of  the  Act  It  will  then  be  seen  that  schools  alone,  and  not 
the  universities,  are  the  subject  of  the  Act.  Sect  9,  which  has  been 
referred  to,  shews  that  It  enables  the  Commissioners  to  frame 
schemes  that  may  render  any  educational  endowment  most  con- 
ducive to  the  advancement  of  the  education  of  boys  and  girls,  or 
either  of  them.  But  there  are  no  girls'  schools  at  either  university. 
Sect.  15  is  also  directly  in  point  as  to  that 

As  to  the  particular  arguments  adduced  to  bring  this  fund  within 
the  Act :  it  is  said  that  ^  exhibition  "means  an  exhibition  scholarship,. 
or  other  like  emolument,  and  that  it  is  an  educational  endowment 
within  sect  5.  But  that  is  impossible  if  the  whole  of  that  section 
is  carefully  examined.  No  doubt  the  term  educational  endowment 
includes,  as  alleged  on  the  other  side,  ^'  exhibitions  tenable  at  a 
school  or  an  university  or  elsewhere,"  but  that  definition  is  very 
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mncli  restricted  by  the  latter  part  of  the  same  section.  That  part  Y.-G.  Tf . 
has  been  referred  to  in  the  argument  on  the  other  side,  but  not  1872 
fully  considered.  Haying,  therefore,  a  strict  regard  to  that  part  of  ^^0 
the  section,  the  endowments  intended  to  be  included  in  the  Act  -J*'^^^^^ 
must  be  those  which,  or  the  income  whereof,  have  been  made  appli-  Fund/' 
cable,  or  applied,  for  the  following  purposes :  First,  for  the  purpose 
of  education  at  school  of  boys  or  girls,  or  either  of  them  [the 
Meyritke  fund,  of  course,  is  not  one  of  that  kind.  Then  the  section 
goes  on],  or  of  exhibitions  tenable  at  a  school,  or  an  university,  or 
elsewhere,  made  so  applicable  whether  *^  in  the  shape  of  payment 
to  the  goyerning  body  of  any  school,  or  any  member  thereof,  or  to 
any  teacher  or  officer  of  any  school,  or  to  any  person  bound  to  teach, 
or  to  scholars  in  any  school  or  their  parents,  or  of  buildings,  houses, 
or  school  apparatus  for  any  school,  or  otherwise  howsoever."  That  is 
to  say,  applicable  to  matters  qwdem  generis  by  any  such,  or  the 
like  means.  The  Meyriche  fund  is  not  within  any  of  those  defini- 
tions. We  submit  that  no  endowment  which  is  not  purely 
scholastic  is  within  them.  No  one  can  be  brought  within  the 
Act  unless  it  possesses  some  one  or  other  of  the  characteristics  in 
the  latter  part  of  sect.  5 ;  which  the  Meyrieke  endowment  certainly 
does  not.  If  this  motion  had  related  to  the  school  at  Bala^  it  would 
have  been  au  intelligible  one ;  but  if  it  is  to  prevail  against  our 
interpretation  of  the  Act,  the  Ireland,  the  Herifordf  and  the 
Craven^  and  other  such  like  scholarships,  to  say  nothing  of  pro- 
fessorships and  fellowships  also,  may  all  be  swept  into  the  jurisdic- 
tion of  these  Commissioners.  That  never  was  intended  by  the 
Legislature ;  and  we  feel  confident  that  if  such  endowments  as  this 
Meyrieke  fund  are  within  the  Act,  it  must  be  so  through  some 
inadvertency  only.  It  is  of  great  importance  to  consider  the  will 
of  Mr.  Meyrieke,  the  founder  of  this  endowment.  [He  read  the 
will  as  above  stated,  and  continued : — ] 

We  are  not  now  concerned  with  the  codicil ;  but  the  will  vests 
the  property  in  the  trustees  named  by  the  testator,  and  for  what 
purpose  ?  why,  the  encouragement  of  learning  in  JeeiM  College, 
Oxford.  That  is  a  form  of  donation  very  common  with  founders 
and  benefactors  of  colleges  in  the  universities,  and  it  seems 
extremely  difficult,  if  not  impossible,  to  say  that  property  so  given 
and  devoted  as  this  is,  and  so  dealt  with  by  the  decrees  and  orders 
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y.-C.  w.  of  this  Court  as  this  has  beeo,  does  not  now  constitute  part  of  the 
1872  foundation  of  the  college.  If  it  does,  it  is  clearly  not  within  the 
In  re       jurisdiction  of  these  Commissioners,  as  all  such  property  is,  to- 

Me^^b  g®*l^®r  w**^^  *^®  other  specified  matters,  carefully  exempted  from 
Fund."  the  operation  of  the  statute  (sects.  8  and  14).  But  this  fund  has 
been  well  and  effectually  settled  by  the  Master  of  the  Bolls  in 
1870.  If  the  scheme  of  which  he  then  approved  is  correct — ^and 
we  say  it  is — why  is  this  motion  made  ?  and,  if  made,  on  what 
possible  grounds  can  it  be  justified  ?  None  have  been  shewn. 
These  Commissioners,  having  jurisdiction  in  school  matters,  may  be 
the  worst  possible  judges  of  the  requirements  of  such  a  foundation 
as  this,  and  may  suggest  the  most  impracticable  scheme  that  can 
be  conceived  instead  of  the  one  we  have,  and  which  now  works 
admirably. 

Lastly,  we  say  that  Wales  is  not  a  district  within  the  meaning 
of  that  word  in  the  Act.  The  district  must  be  "  a  district  of  or 
in  England"  The  word  district  itself  only  occurs  once  in  the 
Act ;  and  in  sect  11  the  word  **  area  "  is  used  as  its  equivalent 
If  it  is  correct  to  say  that  Wales  is  a  district  of  England,  why 
should  not  Scotland  or  Ireland  be  so  called  ?  An  area  co-extensive 
with  the  old  principality  of  Wales  cannot,  by  any  reasonable  in- 
tendment, be  an  **  educational  district" 

Sir  BoundeU  Palmer  was  not  called  upon  to  reply ;  but,  as  to 
the  costs  of  the  motion,  cited  In  re  Sir  Bdbert  PeeTs  School  (1). 

Sir  John  Wickens,  V.C.  : — 

It  is  argued  in  this  case  on  behalf  of  the  Endowed  Schools  Com- 
missioners, that  they  have  the  power  of  making  a  scheme  with 
regard  to  this  fund ;  in  which  case  they  are  entitled  to  the  dis- 
covery that  they  seek.  And  it  is  further  argued,  that  even  if  they 
have  no  power  to  make  a  scheme  operative  without  the  assent  of 
the  college,  they  are  still  entitled  to  the  discovery  which  would 
enable  them  to  frame  a  draft  scheme  for  the  purpose  of  seeing 
whether  the  college  would  consent  to  it  or  not  From  the  view 
that  I  take  of  the  other  point,  it  is  not  necessary  to  decide  this. 
It  is  also  unnecessary  to  decide  whether  this  fund  is  or  is  not  part 

(1)  Law  Rep.  3  Ch.  543. 
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of  the  foundation  of  Jesus  College — a  point  which  seems  to  mo  to     Y.-O.  W. 
^mit  of  considerable  argument.    I  prefer  to  decide  the  case  on  a        1872 
broader  ground.    Mr.  Morgan  may  or  may  not  be  justified  in       ^[^e 
isaying  that  if  this  endowment  is  within  the  Act  of  1869,  it  is  so    ^"  '^^ 
by  inadvertence,  and  not  intentionally.    If  the  words  of  the  Act      Fund." 
clearly  bring  it  within  the  jurisdiction  of  the  Commissioners,  I 
must  give  effect  to  those  words.    But  I  may  suggest  that  nothing 
<x>uld  have  been  more  conformable  to  the  apparent  intention  of  the 
Act  than  that,  in  a  case,  for  example's  sake,  where  there  was  an 
endowed  school  in  a  particular  parish,  and  exhibitions  for  the  use 
of  the'  parishioners  not  connected  with  the  school,  the  Commis- 
sioners should  have  power  to  deal  with  both  together.   Many  more 
instances  might  be  adduced.    I  think  the  words  of  the  Act  do 
bring  this  endowment  within  the  jurisdiction  of  the  Commissioners, 
if  the  5th  and  I4th  sections  deceive  their  natural  construction.    It 
seems  to  me  not  a  fair  construction  to  restrict  the  general  expres- 
sions in  the  5th  section  by  the  latter  part  of  it,  especially  con- 
sidering the  words  "  otherwise  however,"  and  that  there  are  no 
other  words  in  the  latter  clause  which  refer  to  exhibitions  *'  tena- 
ble at  an  university."   Yet  exhibitions  tenable  at  an  university  are 
expressly  mentioned   in  the  5th  section,  and  also  in  the  I4th 
section,  which  limits  to  some  extent  the  powers  of  the  empower- 
ing sections. 

It  is  said  that  this  is  not  a  '^  district,"  because  it  is  co-extensive 
with  the  old  principality  of  Wales;  and  that  to  adopt  the  Commis- 
sioners* view  is  to  treat  the  old  principality  as  a  district  of  England. 
Surely  this  is  a  district  in  ordinary  parlance  just  as  the  county 
of  Durham  or  the  counties  of  Middlesex  or  York  would  be  dis- 
tricts :  though  the  Act  of  Parliament  probably  contemplated  much 
smaller  districts  both  here  and  in  the  11th  section.  It  is  also  said 
that  the  Commissioners  might  make  a  scheme  which  would  not  be 
a  proper  one,  having  regard  to  the  nature  and  origin  of  this 
foundation.  If  so,  there  is  a  remedy.  Therefore  I  decide  that  the 
Commissioners  have  the  jurisdiction  that  they  claim,  and  are 
entitled  to  the  discovery :  and  with  costs. 

Solicitors  for  the  Commissioners :  Messrs.  Farrer^  Ouvry  dt  Co. 
Solicitor  for  the  College :  Mr.  F.  C.  Clarke. 
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V..0.  w.  HIGGS  V.  DOEKIS. 

1872 


Jan,  13, 


(1871    H.    213.] 

Partition  Act,  1868  (31  &  32  Vict.  c.  40),  s.  Z^Plaintiff,  DisahaHy  of— 

Decree  for  Sdlen 

The  Court  will,  nnder  the  Partition  Act,  1868,  make  a  decree  for  sale, 
instead  of  partitioD,  at  the  request  of  a  feme  coverte  Plaintiff. 

Mary  luck  purchased,  and  on  the  17th  of  May,  1842,  was 
duly  admitted  to,  a  piece  of  copyhold  land,  parcel  of  the  manor  of 
EdmorUon,  in  the  county  of  Middlesex,  to  hold  the  same  to  her,  her 
heirs  and  assigns,  for  ever,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor. 

She  died  a  spinster,  and  intestate,  on  the  31st  of  December, 
1870,  seised  of  the  land. 

At  her  death,  Mary,  the  wife  of  Henry  Biggs,  and  Henry  DorMs, 
an  infant,  were  her  co-heirs,  according  to  the  custom. 

On  the  11th  of  July,  1871,  Mary  Higgs  was  duly  admitted 
tenant  to  one  undivided  moiety  of  the  land,  to  hold  the  same  to 
her  and  her  heirs  for  ever,  according  to  the  custom. 

Henry  Dorkis  was  also  duly  admitted  by  his  father  and  guardian 
to  the  other  undivided  moiety,  to  hold  the  same  to  him  and  his 
heirs  for  ever,  according  to  the  custom. 

The  bill  in  this  suit  was  filed  by  Henry  Higgs  and  his  wife 
against  the  infant  Henry  DorJcts.  It  stated  the  above  facts ;  that 
the  tenure  of  the  land  in  undivided  moieties  was  inconvenient  and 
undesirable ;  and  that  all  parties  wished  that  the  land  should  be 
partitioned  or  sold.  It  prayed  that  their  rights  might  be  declared, 
and  that  partition  might  be  made  of  the  land,  and  the  shares  of 
the  parties  entitled  allotted  to  them  in  severalty ;  or  that  the  land 
might  be  sold,  and  the  proceeds  divided  among  the  parties,  according 
to  the  declaration  to  made  as  above  prayed. 

Mr.  E.  ChMer,  for  the  Plaintiffs,  referred  to  the  Partition  Ad, 
1868,  8.  4. 

[The  Yioe-Chancellob  : — You  ash  for  a  sale  of  real  estate  on 
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the  request  of  a  married  woman.    Her  inheritance  in  the  estate  V.-O.  "W. 
will  be  converted  by  the  sale  into  money;  and  although  her  husband       1872 

cannot  touch  the  former^  he  may  the  latter.]  Hioos 


Mr.  K  CuHer  then  referred  to  sect.  3,  and  said : — I  have  evidence 
to  prove  that  a  sale  and  a  distribution  of  the  proceeds  of  the  pro- 
perty would  be  more  beneficial  for  the  parties  interested  than  a 
division  of  it  between  or  among  them. 

Mr.  Vincent,  for  the  Defendant,  asked  that  the  purchase-money 
to  arise  from  the  sale  might  be  paid  to  trustees  for  the  parties. 

SiB  John  Wickens,  V.C,  after  referring  to  France  v.  France  (1), 
continued : — 

I  will  make  a  decree,  as  prayed  by  the  bill,  for  the  sale  of  the 
land.  The  purchase-money  must  be  paid  into  Court,  and  there 
must  be  a  vesting  order  as  to  the  infant's  share,  with  a  reservation 
of  further  consideration. 

Solicitors :  Messrs.  Farrer,  French,  <&  Taiham  ;  Mr.  Percy  C.  F. 
Tatham. 


V. 

DOBKI& 


BOUEDIN  V.  GREENWOOD.  v.-o.  w. 

[1870    B.    102.]  153i 

Not.  22  ; 
Promissory  Note — Subseqttent  Indorsement  hy  Maker  of  his  Name  and  Daie-^  J^^'  d* 

Statute  of  Limitations — Lord  Tenterden^s  Act — Acknowledgment  of  Debt,  """" 

L^  in  1846,  promised  to  pay,  three  months  after  date,  to  B.  or  to  (7.,  his 
wife,  the  sum  of  £500.  B.  died  in  1863,  leaving  C,  surviving.  There  was 
an  indorsement  on  the  note  in  L.'s  handwriting  of  his  name  and  the  year 
1866.    C.  died  in  1868  :— 

Held,  that  it  was  not  intended  to  make  a  new  note,  and  that  there  was  a 
sufficient  acknowledgment  to  exclude  the  Statute  of  Limitations, 

i  HE  Ber.  William  Bawkes  Langley  having,  prior  to  1846,  bor- 
rowed several  sums  of  money  from  Dominic  Frangois  Bourdin,  to 
enable  him  to  carry  on  certain  literary  pursuits  by  means  of 

(1)  Law  Rep.  13  Eq.  173. 
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y.-C.  W.     which  he  was  struggUng  to  maintain  himself,  gave,  in  that  year,  a 
1871        promissory  note  in  the  form  following : — 

^^^^  «  WheaUy,  Oxon.    January  the  sixth,  1840. 

Greenwood.       <'  Three  months  after  date  I  promise  to  pay  to  Dominie  Fran^ 
Bourdin,  Esq.,  or  to  Sarah  Matilda  Bourdin,  his  wife,  the  sum  of 
five  hundred  pounds  for  value  received. 
£500  Od.  Od.  William  EawJces  Langleyr 

D.  F.  Bourdin^  who  died  on  the  30th  day  of  October,  1863,  by 
will  dated  the  25th  day  of  July,  1856,  appointed  8.  M.  Bourdin 
his  sole  executrix,  and  she  proved  the  will.  In  January,  1866, 
8.  M.  Bourdin  represented  to  W.  H.  Langley  that  he  ought  to  sign 
some  document  which  would  give  her  a  legal  claim  notwithstanding 
the  lapse  of  time.  He  proposed  to  her  that  he  should  sign  the 
promissory  note  anew,  and  alter  the  date,  and  suggested  that  that 
would  be  sufficient  acknowledgment  to  keep  the  debt  alive.  He 
altered  the  date  of  the  promissory  note  from  1846  to  1866 ;  signed 
the  note  on  the  back  thus : — "  W.  S.  Langley^  1866 ;"  and  handed 
it  so  signed  to  8.  M.  Bourdin. 

8.  M.  Bourdin,  who  died  on  the  14th  day  of  January,  1868,  by 
will  dated  the  5th  of  June,  1865,  appointed  the  Plaintiff,  Frangois 
Hippolyte  Bourdin,  her  sole  eJcecutor,  and  he  proved  the  will. 
W.  H.  Langley  was  for  many  years  in  pecuniary  difficulties,  and 
incurred  heavy  expenses  in  litigation,  in  which  he,  after  the  death 
of  Mr.  and  Mrs.  Bourdin,  established  his  title  to  some  real  estate 
of  the  value,  as  alleged,  of  £10,000  or  £12,000. 

W.  jr.  Langley,  who  died  on  tlie  16th  of  February,  1870,  by 
will  in  January,  1869,  after  bequeathing  a  legacy  of  £300  to  Henry 
Hander,  in  consideration  of  his  advances  to  him  of  £300  or  £350, 
gave  the  rest  of  his  property,  real  and  personal,  to  the  Defendants, 
Henry  Greenwood  and  Phoebe  Qreenwood,  in  certain  shares,  the 
share  of  Phoebe  Greenwood  to  be  divided  equally  among  all  her 
children  living  at  her  death,  share  and  share  alike.  In  February, 
1870,  administration  with  the  will  annexed  of  the  estate  and  effects 
of  W.  jr.  Langley,  was  granted  to  the  Defendant  Henry  Greenwood, 

The  Plaintiff  prayed  that  the  sum  of  £500  owing  to  the  estate 
of  jD.  F.  Bourdin  or  8.  M.  Bourdin,  together  with  such  interest 
thereon  as  the  Court  should  think  fit»  might  be  paid  to  the  Plaintiff 
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by  a  short  daj,  or  that  in  default  the  personal  and  real  estate  of  Y.-C.  w. 

W.  H.  Langhy  might  be  administered  under  the  direction  of  the  1871 

Conrty  and  that  the  real  estate  might  be  sold ;  for  accounts  and  Boubdik 

inquiries,  and  for  a  receiver.  Greenwood. 

Mr.  Eardake,  Q.C.,  and  Mr.  M  CvOeTy  for  the  Plaintifif  :— 

The  original  note  was  dated  in  January,  1846.  There  has  been 
an  alteration  in  the  figures,  but  how,  by  whom,  and  under  what 
circumstances  it  was  made  there  is  no  evidence  at  alL  It  is  not, 
however,  material  to  fix  the  precise  date  of  the  alteration,  as  the 
debtor  wrote  his  name  and  the  figures  ''  1866  "  on  the  back  of  the 
note;  and  that  is  a  perfectly  good  acknowledgment.  It  was  not 
necessary  that  the  amount  of  the  debt  should  be  stated  in  the 
acknowledgment.  This  was  not  a  commercial  transaction,  but  a 
case  of  assistance  rendered  to  a  poor  man.  Though  there  is  no 
case  in  the  books  where  the  signature  of  the  debtor  on  the  back  of 
a  note  has  been  held  to  bean  acknowledgment,  yet,  having  regard 
to  the  alteration  made  and  to  the  other  circumstances,  there  is 
enough  to  relieve  the  Court  from  deciding  that  the  Plaintiff  has 
no  claim  because  of  the  Statute  of  Limitations. 

It  is  submitted  that  a  fresh  stamp  was  not  necessary,  but  if  it 
should  be  considered  that  it  was  necessary,  the  document  can  be 
stamped  now. 

[They  referred  to  Jones  v.  Byder{\)  ;  Bendell  v.  Carpenter  (2) ; 
Cheslyn  v.  Dalby  (3) ;  Blanchenhagen  v.  BlundeU  (4) ;  Hart  v.  Pren- 
iergast  (5) ;  Datbs  v.  Humphries  (6) ;  Darby  db  Bosanquet  on  Sta- 
tutes of  Limitations  (7) ;  Byles  on  Bills  (8)  ;  9  Geo.  4,  c.  14,  s.  8 
(Lord  Tenterden's  Acf).] 

Mr.  Hemings  (Mr.  DieJcinson^  Q.C.,  with  him),  for  the  Defen- 
dant : — 

If  the  signature  and  date  1866  constituted  a  promise  to  pay, 
the  note  was  made  a  new  one,  and  as  such,  it  should  have  been  re- 
stamped.  That  not  having  been  done,  the  Defendants  are  entitled 
to  say  that  there  is  nothing  to  sustain  this  suit.     If  that  objection 

(1)  4  M.  &  W.  32.  (5)  14  M.  &  W.  741. 

(2)  2  Y.  &  J.  484.  (6)  10  Bing.  446. 

(3)  4  Y.  &  C.  Ex.  238.  (7)  Chap,  iv.,  p.  45,  49,  it  seq. 

(4)  2  B.  &  A.  417.  (8)  lOth  Ed.  p.  347. 
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y.-c.  w.    should  not  h^  considered  a  sufficient  defence,  then  it  may  be 

1871       contended  that  there  is  no  proof  that  the  signature  of  the  debtor 

BouBuiK     ^^  ^^3  ^^^^  ^^  ^^3  ^ote  was  written  in  1866 ;   and  that  being  so, 

Obeknwood   *^®^®  ^^  nothing  to  take  the  case  out  of  the  Statute  of  LimUaiums. 

—  [He  cited  Holmes  v.  Jaques  (1) ,  BMkham  v.  Marriott  (2),  and 

Hamelin  v.  Bruch  (3).] 

Mr.  Kardake^  in  reply,  referred  to  Ex  parte  Yates  (4). 

During  the  arguments  some  letters  written  by  the  parties  were 
read  and  commented  upon,  but  in  the  view  of  the  Court  they  were 
not  evidence. 


Dec.  9.    Sib  John  Wiokens,  V.C.  :— 

This  is  a  creditor's  suit,  and  the  only  question  is  whether  the 
debt  in  respect  of  which  the  Plaintiff  sues  is  barred  by  the  5to- 
tute  of  Limitations.  The  Eey.  William  Eawkes  Langley  gave  to 
Dominic  Francois  Bourdin,  who  had  lent  him  money,  a  promissory 
note  dated  the  6th  of  January,  1846,  by  which  he  promised  to  pay 
to  Dominie  Frangois  Bourdin,  or  to  Sarah  Matilda  Bourdin,  his 
wife,  £500  at  three  months  after  date.  Dominic  Frangois  Bourdin 
died  in  1863,  and  his  wife  Sarah  Matilda  became  his  executrix. 
She  died  in  January,  1868,  and  the  Plaintiff  is  her  executor,  and 
the  derivative  executor  of  Dominic  Frangois  Bourdin.  The 
Defendants  are  the  administrator  and  the  devisees  of  Langley,  the 
debtor.  Of  course  the  debt  is  barred  by  the  statute  unless  there 
has  been  something  to  exclude  its  operation.  What  is  relied  on 
by  the  Plaintiff  for  that  purpose  is  an  indorsement  on  the  note 
in  Langley' 8  handwriting,  which  is  as  follows :  "  FFl  fl".  Langley^ 
1866."  The  production  of  the  note  with  this  indorsement  upon 
it  is  the  only  evidence  in  support  of  the  Plaintiff's  case.  Some 
letters  in  1869  were  relied  on  at  the  bar,  but  those  not  having 
been  pleaded  cannot  operate  as  an  acknowledgment  for  the  present 
purpose ;  and  it  is  therefore  unnecessary  to  consider  their  effect. 

(1)  Law  Rep.  1  Q.  B.  376.  (3)  9  Q.  B.  306. 

(2)  1  H.  &  N.  234.  (4)  2  De  G.  &  J.  191. 
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It  is  diflScult,  I  think,  to  resist  the  inference  that  Mr.  Langhy     v.C.  W. 
must  have  indorsed  his  name,  and  the  date  1866,  on  the  note        1871 
for  the  purpose  of  acknowledging  that  the  debt  wag  then  due :     boubwn 
that  he  did  it  for  some  purpose  is  clear,  and  it  is  hardly  pos-  ^     *• 

*      *  a'    r         Gbeenwood. 

sible  to  suggest  any  other.    It  must  be  taken  that  some  time  in        

the  year  1866  Mrs.  Bcyurdin,  who  was  one  of  the  alternative 
payees  and  the  executrix  of  the  other,  produced  the  note  to  the 
maker,  who  then  indorsed  it,  and  wrote  the  year  when  he  did  so, 
and  hafaded  it  back  to  her.  If  he  had  prefixed  "  Due,"  or  any  similar 
word,  the  matter  would  have  been  too  clear  for  argument,  since 
the  paper  itself  identified  the  debt ;  and  the  question  is,  whether 
the  want  of  the  word  makes  any  difibrence.  I  think  that  it  does 
not  on  principle,  and  that  it  would  be  too  narrow  a  construction  of 
liord  Tenterden*8  Act  to  say  that  there  is  here  no  acknowledgment 
made  or  contained  in  a  writing  signed  by  the  party  chargeable.  It 
is  true  that  there  is  here  no  writing  except  the  signature  and  the 
date,  but  if  they  together  involve  an  acknowledgment,  as  I  think 
they  do,  the  want  of  any  other  writing  can  hardly  be  fatal.  It 
should  be  mentioned  that  on  the  note  itself  the  date  1846  was 
converted  into  1866,  and  this  alteration  is  pleaded  by  the  Plain- 
tiff as  done  by  Mr.  Langley  at  the  time  of  the  indorsement. 
There  is  no  proof  that  it  was  so,  though  the  thing  seems  not  im- 
probable. It  was  urged  that  that  alteration  disclosed  an  intention 
to  make  a  new  promissory  note,  and  not  to  acknowledge  an  existing 
one,  and  that  the  case  is  one  not  of  old  note  and  acknowledgment, 
but  of  new  note,  bad  for  want  of  a  stamp.  Considering  that  the 
original  signature  is  not  cancelled ;  that  the  note  is  still  left  as  an 
alternative  promise  to  pay  to  two  persons,  one  of  whom  was  dead, 
and  that  the  new  signature  is  written  on  the  back  of  and  across  the 
note,  I  think  it  the  better  conclusion  that  it  was  not  really 
intended  to  make  a  new  note  in  the  strict  sense  of  the  word,  but 
simply  to  acknowledge  an  existing  one.  The  Plaintiff  is,  therefore, 
entitled  to  the  usual  decree. 

Solicitors :  Messrs.  CtMer  <&  Turner ;  Mr.  «/*.  P.  Pondane,  Jxul 
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v-o.  w.  In  re  BOSS'S  TRUSTS. 

I2Zi  StattUe  of  Distributions  (22  &  23  Car.  2,  c.  10)— Grandchildren  and 

Dec,  8,  21.  Great-grandchildren — Division  per  Stirpes, 

A  fand  was  divisible  under  the  Statute  of  Distributions  among  grand- 
children and  great-grandchildren,  claiming  by  two  lines  of  descent  fioia 
their  common  ancestor : — 

Eeldf  that  the  fund  must  be  divided  into  moieties ;  and  each  moiety  sub- 
divided between  the  respective  descendants  per  stirpes  and  not  per  capita. 

XhIS  was  a  Petition  presented  by  Margaret  Mary  Dumares^ 
Boss,  an  infant  (by  her  mother,  as  her  next  friend),  the  Bev. 
Thomas  Fletcher  and  Mary  Dumaresq,  his  wife,  and  Perey  Wheder 
Child  and  Qeorgina  Emily  Soward,  his  wife ;  and  it  prayed  (after 
providing  for  costs)  that  the  residue  of  a  sum  of  £9000  15s.  11(2., 
£3  per  Cent.  Consolidated  Bank  Annuities,  in  Court,  to  an  account 
intituled  "  In  the  Matter  of  the  Trusts  of  the  Will  of  Alexander  Boss, 
deceased,  the  Share  bequeathed  to  Margaret  Boss,  with  remainders 
over,"  might  be  divided  into  two  equal  half  parts ;  that  one-third 
of  one  of  such  equal  half  parts  might  be  carried  over  to  '^  the  account 
of  the  Petitioner,  Margaret  Mary  Dumaresq  Boss,  an  infant  under 
the  age  of  twenty-one  years ;  that  another  third  of  one  of  such 
equal  half  parts  might  be  transferred  to  the  Petitioner,  the  EeF» 
Thomas  Fletcher,  in  right  of  his  wife;  that  the  remaining  third  of 
one  of  such  equal  half  parts  might  be  transferred  to  the  Petitioner;,. 
Percy  Wheeler  Child,  in  right  of  his  wife;  and  that  the  other  of 
such  equal  half  parts  might  be  divided  amongst,  or  applied  for  the 
benefit  of,  the  several  persons  claiming  (as  hereinafter  stated)  under 
the  testator's  son,  WiUiam  Francis  Boss  ;  or  else  that  the  trust  fund 
might  be  divided  between  the  Petitioners  and  the  several  other 
persons  interested  therein,  in  such  shares  and  proportions  as  they 
were  respectively  entitled  to. 

Alexander  Boss,  by  his  will,  dated  the  17th  of  November,  1819,. 
bequeathed  certain  specific  articles  to  trustees,  upon  trust  for  his 
wife  during  widowhood,  and  after  her  decease  or  marriage,  upon 
the  trusts  declared  concerning  the  residue  of  his  real  and  personal 
estate.    The  testator  then  bequeathed  a  sum  of  £1500,  East  India 
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•Stock,  to  his  trustees   for  the  benefit  of  his  wife  during  her     V.-C.W. 
mdowhood;  and  directed  that,  on  her  decease  or  marriage,  one        137] 
moiety  of  it  was  to  be  held  upon  the  trusts  declared  concerning       ^^ 
the  share  of  his  daughter  Mary  Boss  in  his  residuary  estate;  and  Robb'bTbubts. 
the  other  moiety  upon  the  trusts  declared  concerning  the  share 
of  his  daughter  Marga/rd  Boss  in  his  residuary  estate.    He  then 
bequeathed  a  sum  of  £2000  to  his  trustees  to  invest  and  hold 
the  same  upon  trust  in  the  event  of  Margaret  Boss  attaining 
4wenty-one  years,  and  thenceforth,  until  her  marriage  or  death  un- 
married, to  pay  the  produce  of  the  fund  to  her  and  her  assigns  for 
her  and  their  own  benefit ;  and  after  her  decease,  upon  the  trusts 
declared  concerning  her  share  of  his  residuary  estate.    He  then, 
^fter  making  certain  pecuniary  and  specific  bequests,  devised  all 
his  real,  and  bequeathed  the  residue  of  his  personal,  estate  to  his 
trustees,  upon  trusts  for  the  sale,  conversion,  and  investment  thereof 
respectively ;  and  directed  his  trustees  to  accumulate  the  annual 
proceeds  thereof,  at  compound  interest,  for  fourteen  years  from  his 
decease.    He  then  declared  that  **  the  trust  moneys  to  arise  or  be 
produced  under  the  residuary  devise  and  bequest  thereinbefore 
contained  which  should  be  so  invested,  and  the  accumulations  which 
should  be  so  made  as  aforesaid,  and  the  stocks,  funds,  and  securities 
in  or  upon  which  the  said  trust  moneys  and  accumulations  respec- 
tively should  be  invested,  should,  on  the  expiration  of  the  said 
space  of  fourteen  years,  be  divided  into  as  many  equal  shares  as 
the  number  of  them,  his  three  sons,  Alexander  Boss,  Thomas  Boss, 
and  William  Francis  Boss,  and  his  daughters  Mary  Boss  and 
Margaret  Boss,  who  should  be  then  living,  or  should  be  then  dead 
having  left  issue  of  his,  her,  or  their  body,  or  respective  bodies 
then  living;  and  one  of  the  said  shares  should  be  respectively 
allotted  to  each  of  such  children,  and  the  share  which  should  be  so 
respectively  allotted  to  each  of  his  said  sons  who  should  be  then 
living  should  be  in  trust  for  him  absolutely,  and  be  assigned  and 
disposed  of  accordingly."  The  testator  then  provided  for  the  event 
of  either  of  his  sons  or  daughters  being  dead  at  the  time  of  allot- 
ment, leaving  issue,  and  disposed  of  his  daughters'  shares  as  follows : 
"  And  the  share  which  should  be  so  allotted  to  each  of  his  said 
daughters  who  should  be  then  living  should  be  held  upon  trust, 
during  her  respective  life,  to  pay  and  apply  the  annual  produce 

Vou  xni.  r  2 
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Y.-G.  w.;  thereof  in  such  or  the  like  manner  for  her  respective  separate  use, 
1871  with  such  powers  of  appointment,  and  giving  receipts  as  therein 
jn  re  particularly  mentioned ;  and  affcer  the  decease  of  such  respectiie 
BoBB'fl  TRpaiB.  daughter,  the  share  so  respectively  allotted  to  her  as  aforescid 
should  respectively  remain  and  be  in  trust  for"  (the  children  or 
child  of  sudi  respective  daughters  as  in  the  will  particularly 
declared) ;  *'  and  if  there  should  be  no  such  child,  then  after  the 
decease  of  such  respective  daughter,  and  such  failure  of  her  issue, 
the  share  so  respectively  allotted  to  her  as  aforesaid  should  go 
ovdr  and  be  in  trui^t  for  the  person  or  persons  who,  under  the 
statutes  made  for  the  distribution  of  the  estates  of  intestates,  would 
then  be  entitled  thereto,  in  case  he  "  (the  testator)  ^*  was  then  to  die 
possessed  thereof  and  intestate;  and  to  be  divided  between  or 
among  such  persons,  if  more  than  one,  in  the  proportions  in  which 
the  same  would  be  divisible  by  Tirtue  of  the  same  stotntes.**  The 
testator  appointed  the  trustees  of  his  will  his  executors.  He  died 
on  the  27th  of  November,  1819,  and  his  will  was  duly  proved  (with 
a  codicil)  on  the  15th  of  December  following.  He  left  the  five 
children  named  in  his  will,  and  no  more. 

The  residuary  estate  of  the  testator  was  duly  converted  by  his 
trustees  shortly  after  his  death,  and  the  produce  thereof  invested 
and  accumulated  for  the  period  and  in  the  manner  mentioned  in 
his  will.  At  the  end  of  that  period  the  trust  funds  and  accumu- 
lation were  divided  into  five  equal  shares.  Three  were  paid  to 
AleoMnder  Boss,  the  son,  Thomas  Boss,  and  WiUiam  Francis  Boss 
respectively ;  and  the  remaining  two  were  invested  by  the  trustees 
in  their  names  in  trust  for  Mary  Boss  and  Margaret  Boss  re- 
spectively, and  their  respective  children  (if  any).  Margaret  Boss 
died  a  spinster  on  the  8th  of  June,  1871. 

At  that  time  the  share  to  which  she  was  entitled  for  her  life 
amounted  (after  certain  deductions  for  trustees'  costs  payable 
thereout)  to  the  aforesaid  sum  of  £9000  I5s.  Ud.  £3  per  Cent 
Consolidated  Bank  Annuities,  which,  in  November,  1871,  were 
duly  transferred  to  the  above  stated  account. 

The  state  of  the  testator's  famiily  on  the  8th  June,  1871,  will 
appear  from  the  following  pedigree : — 
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V.-0.  w.         The  Petition  dealt  only  with  the  share  of  Margaret  Boss,  which 
1871        practically  was  now  the  whole  of  the  testator's  residuary  estate, 
jn  re       The  question  was,  whether,  inasmuch  as  the  claimants  were  all 
RoaB'sTBUBTB.  children  or  grandchildren  oi  Alexander  Boss,  the  son,  and  WUUam 
Francis  Boss  —  i,  e.,  grandchildren  or  great-grandchildren  of  the 
testator — they  took  representatively  and  per  stirpes  under  Alex- 
ander Boss,  the  son,  and  William  Francis  Boss,  respectiyely  or 
per  capita  ? 

Mr.  Qreene,  Q.C.,  and  Mr.  Millar,  for  the  Petitioners : — 

According  to  the  true  construction  of  the  Statute  of  Dislribuiums 
(22  &  23  Car.  2,  c.  10,  ss.  3,  5,  and  7),  this  fund  must  be 
divided  into  moieties,  and  each  moiety  subdivided  among  the 
descendants,  1,  of  Alexander,  the  one  son,  and,  2,  of  WiUiam 
Francis,  the  other  son,  of  the  testator.  But  as  those  descendants 
in  each  case  consist  now  of  both  grandchUdren  and  great-giand- 
children  of  the  testator — persons  not  all  equally  next  of  kin  to 
him — they  can  only  take  as  representatives  of  their  respective 
parents  and  not  in  their  own  right  as  the  next  of  kin — i.e^  they 
take  per  stirpes  and  not  per  capita :  Davers  v.  Dewes  (1) ;  Wil- 
liams on  Executors  (2)  ;  Lloyd  v.  Tench  (3).  Both  Burton's  Com- 
pendium of  Heal  Property  (4)  and  Wathins  on  Descents  (5) 
clearly  contradict  Toller  on  Executors  (6).  The  result  is,  that  the 
Petitioners  who  claim  under  Alexander,  the  son,  will  each  take  one- 
third  of  their  moiety. 

Mr.  BedweU,  for  the  Bespondents  W.  K  Boss,  Frands  Boss, 
James  Selby,  and  Emma  Margaret,  his  wife,  and  Thomas  Boss, 
great-grandchildren  and  grandchildren  of  the  testator,  claiming 
under  William  Francis  Boss : — 

This  case  is  a  mixed  one,  where  persons  are  entitled  both  per 
stirpes  and  per  capita.  If  the  claimants  had  been  all  grand- 
children only,  or  all  great-grandchildren  only,  the  division  of  the 
fund  would  have  been  per  capita — because  all  the  claimants  would 

(1)  3  P.  Wms.  49  (note  D.).  (4)  8th  Ed.  1856,  pp.  432-433  (note) 

(2)  Vol.  ii.  Ed.  1867,  pp.  1386-1386.      434,  436. 

(3)  2  Ves.  Sen.  213-216.  (5)  Ed.  1837,  p.  259. 

(6)  Ed.  1838,  p.  374. 
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have  been  equally  next  of  kin  to  the  testator.    The  statute  does     V^.  w. 
not  contemplate  representation  beyond  "  the  children  of  an  intes-        I87i 
tate,  and  such  persons  as  legally  represent  such  children,  in  case       in  re 
any  of  the  said  children  be  then  [dead"  (sects.  3  and  5).    That  is  Bow'BTBuaTs. 
to  say,  it  looks  at  the  possible  death  of  the  children,  and  the  suc- 
cession of  their  immediate  descendants  only,  viz.,  the  grandchildren 
of  the  intestate.    This  fund,  therefore,  ought  now  to  be  divided 
into  sevenths — ^because,  at  the  statutory  limit  of  representation, 
there  were  seven  grandchildren  of  the  testator,  each  one  entitled, 
as  equally  his  next  of  kin,  to  take  per  capita.     But  their  children, 
the  great-grandchildren  of   the  testator,  can  only  take    their 
parent's  share,  by  representation,  ue.,  per  stirpes ;  and  the  fund 
should  be  distributed  accordingly.    There  is  no  reported  case 
exactly  like  this  one. 

Mr.  Everitt,  for  the  Bespondents,  the  other  great-grandchildren 
claiming  under  WiUiam  Francis  Boss,  supported  the  same  view. 

Mr.  Meiholdf  for  the  trustees. 

Mr.  Oreene,  in  reply : — 

The  statute  alone  is  to  be  regarded  in  this  case,  and  it  only 
alludes  to  next  of  kin  in  the  3rd  and  6th  sections.  In  the  latter 
it  says  that ''  in  case  there  be  no  children,  nor  any  legal  represen- 
tatives of  them,  then  one  moiety  of  the  estate  is  to  be  allotted  to 
the  wife,  and  the  residue  distributed  equally  to  every  of  the  next 
of  kindred  of  the  intestate  who  are  in  equal  degree,  and  those 
who  legally  represent  them."  That  clearly  shews  that  as  long  as 
there  are  lineal  descendants  the  division  must  be  per  stirpes,  and 
not  per  capita  ;  and  the  distribution  of  the  fund  contended  for  by 
the  Petitioner  is  the  correct  one. 


Dec.  21.    Sir  John  Wickens,  V.C.  :— 

The  question  reserved  for  judgment  in  this  case  is  one  as  to  the 
operation  of  the  Statute  of  Distributions,  where  the  intestate  left 
grandchildren  and  great-grandchildren,  but  no  children. 

Alexander  Boss,  by  his  will,  dated  the  17th  of  November,  1819, 
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y^.  w.    gav«  one-fiftb  of  his  residaary  estate  to  his^  deLUghter  Mar ffard 

1871        Boss  for  lite,  with  remainder  to  her  childr^i;  and  in  de&nlt^  ^in 

j„  ^       tnnt  for  the  person  or  persons  who,  under  the  fitatntes  made  for  the 

RoflifsTErsTR  digtribution  of  the  estates  of  intestates^  wonld  •  then  be  entitled 

thereto,  in  case  I'were  then  to  die  possessed  thereof  and  intestate ; 

and  to^  be  divided  between  and  among  such  persons,  if*  more  than 

one,  in  the  proportions  in  which  the  same  would  be  divisible  by 

virtne  of  the  same  statutes." 

Margaret  Boss  died  on  the  8th  of  June,  1871,  unmarried. 

The  testator  died  in  Noyember,  1819,  leaving  five  children,  of 
whom  Marpard  was  the  youngest. 

Of  these  the  second  and  fourth  died  before  1871  without  issue. 
Jleaanderf  the  eldest  son,  had  three  children,  of  whom  two  sur- 
vived him  in  June,  1871 ;  and  one  died  before  June,  1871,  leaving 
a  daughter  still  living.  William  Francis,  the  third  son  of  the 
testator,  and  the  only  one  besides  Alexander,  who  left  descendants 
living  in  1871,  had  four  children,  viz.,  WiHiamy  who  died  in 
December,  .1870,  leaving  two  children  now  living,  Emma  and 
Thomas,  who  are  both  still  living,  and  Orace,  who  died  in  January, 
1870,  leaving  four  children,  now  Kving. 

Therefore,  in  June,  1871,  there  were  two  subsisting  lines  of  the 
testator's  descendants ;  the  one  springing  from  Alexander  Boss  the 
younger,  and  represented  by  two  grandchildren  of  the  testator 
and  one  great-grandchild,  the  only  child  of  a  deceased  grandchild; 
the  other  springing  from  William  Francis  Boss,  and  represented 
by  two  grandchildren  of  the  testator,  two  great-grandchildren 
springing  from  his  dead  grandchild  William,  and  four  great- 
grandchildren springing  from  his  dead  grandchild  Cfrace.  The 
question  on  the  Petition  is  as  to  the  shares  in  which  Alexaahder 
Bosses  estate  is  to  be  distributed  among  those  persons. 

It  is  singular  that  a  question  of  this  sort  should  be  uncovered  by 
judicial  authority ;  but  no  case  bearing  on  it  was  cited  at  the  Bar, 
and  I  have  been  unable  to  find  any. 

The  Statute  of  Distributions  deals  separately  with  the  case  of 
descendants,  and  that  of  next  of  kin  not  descendants  Hie  case 
of  children  is  provided  for  by  the  5th  section  (which  is  referred  to 
in  the  3rd),  and  the  case  of  next  of  kin,  not  being  descendants,  by 
the  6th  and  7th  sections.    The -general  efiect  of  the  provisions  is, 
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that  (supposing  there  to  be  no  wife)  the  estate,  in  case  there  are    Y.-O.  W. 
<lescendants,  shall  go  between  the  children  and  their  representa-       ISTI 
tiyes ;  and  in  case  there  are  no  descendants,  shall  go  amongst  the       j^« 
next  of  kin  or  thdr  representatives ;  and  that  the  division  is  per  Ro»'g  TKuara, 
capita  where  all  the  takers  claim  in  their  own  r^ht ;  and  per 
stirpes,  where  they,  or  some  of  them,  claim,  as  representatives  of 
another  person. 

It  has  been,  long  settled  that  the  word  *'  representatives  "  in  this 
Act  includiss  only  '^  descendants." 

It  has  been  Aurther  settled  that  where  all  the  persons  entitled 
to  claim  are  collaterals  equally  near  of  kin,  for  instance^,  seoond 
couBina  twioe  removed,  they  take  per  capita,  because  they  all  take 
in  their  own  right ;  but  that  where  there  are  no  ancestors  or  de- 
scendants, and  the  nearest  of  kin  are  brothers  and  sisters,  but 
there  are  also  children  of  dead  brothers  and  sisters,  the  latter, 
though  not  of  the  next  of  kin.  may  claim  as  repteeentatives  of 
the  brother  or  sister  from  whom  they  spring,  and  may  stand  in  the 
place  of  that  brother  or  sister  for  the  purpose  of  distribution ;  so 
that  the  distribution  is  per  stirpes.  This  privilege  is  expressly 
limitsd  by  the  statute,  and  does  not  extend  to  any  more  remote 
descendants. of.  brothers  and  sisters  than  their  children,  and  does 
not  i^ply  at  all  to  any  case  where  the  next  of  kin  are  all  more 
remote  than  brothers  and  sisters. 

::!  There  are,  therefore,  two  cases  provided  for  by  the  statute,  viz., 
1,.  where  there  are  children,  or  the  representatives — i.  e.,  the 
descendants— of  children ;  2,  wheie  there  are  no  descendants. 

It  is  the  former  case  alone  that  has  to  be  dealt  with  here.  Con- 
sidering the  question  as  one  solely  on  the  construction  of  the 
statute,  it  is  difficult,  I  think,  to  resist  the  conclusion  that,  if  there 
are  descendants  but  no  children  living  to  share  the  estate,  it  is  to  be 
divided  into  as  many  shares  as  there  are  children  who  have  left 
living  descendants,  and  that  the  descendants  of  each  such  child 
are  to  take  as  representing  the  child,,  and,  of  course,  only  the 
child's  share. 

The  Statute  of  DistrHmtions  was  drawn  by  a  civilian.  Sir  Walter 
WaHcer  (1),  and  seems  to  have  been  intended  to  introduce  the  rules 
of  the  Boman  civil  law  into  this  branch  of  English  law.    It  is 

(1)  See  Bex  v.  Bainea,  1  Ld.  Raym.  571-574. 
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y.-C.  w.    thereforoi  perhaps,  not  irrelevant  to  remark  that  the  new  of  the 

1871        constraction  of  the  statute  which  is  taken  above  makes  it  con- 

^^       formable  to  the  Boman  law.    It  will  be  sufficient  for  this  purpose 

Boss's  Trusts,  iq  j^fer  to  the  118th  Novell,  and,  as  commentaries,  to  the  Elements 

of  Hetneccius  (1),  and  MuhJevbrucVs  Dodrina  Pandeetarum  (2). 

Citations  to  the  same  effect  might,  I  think,  be  multiplied  to  any 

extent. 

The  principal  difficulty  in  the  case  is  this :  In  TcBer  on  Exe- 
cutors (which  may  almost  be  called  the  received  text-book  on  the 
subject)  a  different  opinion  is  expressed.  [In  the  7th  edition,  by 
WhUmarsh  [1838],  the  passage  is  at  p.  374.]  Various  authorities 
are  cited  for  this,  but  none  of  them  apply  to  the  case  of  de- 
scendants. The  dictum  is  transferred  into  WiUiama  on  Executors, 
where,  in  the  6th  edition  [1867],  it  occurs  in  p.  1385.  But  it 
appears  to  stand  there  on  the  authority  of  Toller  alone,  since  the 
only  cases  cited  are  those  dted  by  Toller,  and  irrelevant. 

On  the  other  hand,  there  is  a  remarkable  passage  in  Bargrav^t 
Jurisconsult  Exercitations  (3),  in  which,  speaking  of  Dr.  Earrii's 
Justinian,  he  asserts  what  would  seem  to  be  the  true  constrno- 
tion  of  the  statute ;  and  a  similar  view  is  to  be  found  in  Burton's 
Compendium  (4),  which  was,  I  believe,  published  about  1830,  and 
has  gone  through  numerous  editions;  and  the  true  principle  is 
stated  in  Blackstone  and  many  other  text-books,  though  the  special 
distinction  between  descendants  who  can  take  only  as  children,  or 
representatives  of  children,  and  next  of  kin  who  take  in  their  own 
right,  however  remote,  is  not  pointed  out. 

The  text-books  are.  not,  strictly  speaking,  authorities  on  such  a 
question;  if,  however,  there  had  been  an  absolute  consent  among 
them  on  a  point  likely  to  be  of  such  frequent  occurrence,  one 
would  have  hesitated  to  pronounce  an  opinion  in  opposition  to 
what  might  seem  to  be  an  established  course  of  distribution.  Bat 
in  the  face  of  the  passage  from  Harffrave,  which  has  been  often 
referred  to,  and  of  the  statement  in  all  the  editions  of  a  popular 
elementary  work  like  Burton,  it  cannot  be  said  that  there  has 
been  such  a  consent. 

Feeling,  therefore,  free  to  follow  my  own  clear  opinion  on  the 

(1)  PI.  DCCXLVi.  (3)  Pages  270-2. 

(2)  PL  632.  (4)  PI.  1403. 
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constroction  of  the  statate,  I  hold  that  in  this  case  the  snm  in      y.-G.W. 
question  must  be  divided  into  moieties,  of  which  one  is  divisible        1871 
among  the  descendants  of  Alexander  Boss  the  younger,  and  the       in  re 
other  among  the  descendants  of  William  Francis  Boss ;  the  division  ^^^Q^^*^^""- 
among  each  class  being  in  each  case  per  stirpes. 

Solicitors :  Messrs.  Bixon  dt  Son  ;  Messrs.  Francis  dt  Bosanquet ; 
Messrs.  Fielder  dt  Co. 


Dec.  15,  22  ; 
1872 


In  re  CLINTON'S  TRUST :  HOLLWATS  FUND.  V.^.  w. 

THE  SAME :  WEARE'S  FUND.  1871 

jfm — Bevise  of  Beal  Edaie — Tenant  for  Life — Reversionary  Interest — Marriage 
SettlemetU — Covenant  to  Settle  after  Acquired  Property — Conversion — 
**  Untitled'*  in  sense  of  «  Entitled  in  Possession.''  Jan.  19,  20. 

ff.  F,  C,  who  died  in  1852,  by  will  gave  real  estates  to  trustees  upon 
trusts  for  his  wife  for  iife^  and,  after  her  decease,  for  the  benefit  of  his  un- 
married daughters.  He  gave  power  to  the  trustees  after  the  decease  of  his 
wife,  or  the  decease  or  marriage  of  all  his  daughters,  or  earlier,  with  the  con- 
sent of  his  wife,  or,  if  she  should  be  dead,  of  his  unmarried  daughters,  to  sell 
the  estates ;  and  they  were  to  invest  the  moneys  and  to  pay  the  income  to  his 
wife  for  life,  and,  after  her  decease,  to  divide  the  principal  moneys  amongst 
such  of  his  daughters  as  should  be  living  at  his  decease,  equally,  as  tenants  in 
common.  He  left  five  daughters  surviving.  Z.,  one  of  them,  in  1853  married 
IT.,  and  J.,  another  of  them,  in  1858  married  H.  By  the  settlement  made  on 
the  marriage  of  J.  and  ff.  she  assigned  to  trustees  certain  trust  funds  and  pre- 
mises upon  trusts  during  their  joint  lives  to  pay  the  income  to  her  for  her 
separate  use,  and,  after  the  decease  of  either,  to  pay  it  to  the  survivor  for  life, 
and  after  the  decease  of  the  survivor  upon  trusts  for  the  benefit  of  the  children 
or  remoter  issue,  as  they  should  jointly  appoint ;  and  in  default  of  such 
appointment,  as  the  survivor  should  appoint ;  and  in  default,  for  the  benefit 
of  the  children  equally.  The  settlement  contained  a  covenant  by  the  hus- 
band and  wife,  that  if,  at  any  time  after  the  marriage,  and  during  their  joint 
lives,  they,  or  either  of  them  in  her  right,  should  by  gift,  descent,  succession, 
or  otherwise,  become  entitled  to  any  real  or  personal  estate,  property,  or 
effects  of  the  value  of  £100  or  upwards,  at  any  one  time,  the  same  should 
be  conveyed,  transferred,  assured,  and  paid  to  the  trustees  upon  the  trusts 
declared.  The  testator's  estates  were,  in  1867,  with  the  consent  of  his  widow, 
sold  by  the  trustees,  and  they  invested  the  proceeds  in  East  India  Govern'- 
ment  Stock.    The  widow  died  in  April,  1871,  leaving  7.  and  If.  surviving. 

By  the  settlement  made  on  the  marriage  of  L.  and  W.,  she  assigned  to 
trustees  certain  trust  funds  and  personal  estate  upon  trusts  similar  to  those, 
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and  there  waa  'a  oorenant  simiUr  to  that  ocmtained  in  the  settlement  of 
L  and  ff.  L,  died  in  January,  1865,  without  having  concurred  inexerdsing 
the  joint  power  of  appointment.  W,  died  in  January,  1871.  By  will  he 
appointed  the  trust  funds  and  personal  estate  settled' by  his  late  wife. 

The  trustees  of  ff.  F.  Gh  will  aold  the  stock,  and  paid  into  Court,  to  a 
credit  in  i.  and  Eh  matter,  the  sum  of  £2290  18<. ;  and  /..and  E^  by  their 
Petition,  prayed  that  it  might  be  paid  to  E,  The  same  trustees  paid  into 
Court,  to  a  credit  in  Z.  and  TT.'a  matter,  a  similar  sum  and  some  apportioned 
dividends;  and  the  two  surviving  trustees  of  i/.  <fe  IT.'*  settlement  (who 
were  also  two  of  the  trustees  and  executors  of  Wh  ^HX  ^°^  ^®  children 
of  the  marriage,  by  their  Petition,  prayed  that  it  might  be  paid  to  the  trustees 
of  the  settlement : — 

EM^  that  '*  entitled  *  must  be  read  "  entitled  in  possession,"  and  there- 
fore tiiat  the  fund  in  J.  and  Eh  matter  was  bound  by  the  covenant^  and 
must  go  to  the  trustees  of  the  settlement,  the  required  change  in  the  pro- 
perty having  taken  place  during  the  coverture ;  and  that  the  fund  in  X. 
and  Wh  matter  was  not  bound  by  the  covenant,  send  must  go  to  Wh  legal 
personal  representatives,  there  having  been  no  change  in  the  property  during 
the  corertare. 

Petitions. 

The  first  of  these  Petitions  stated  that  JJenry  jynes  Clinton  (who 
died  on  the  24th  of  October,  1852),  by  will  dated  the  29th  of  May, 
1852,  gave  and  devised  certain  freehold  and  copyhold  heredita- 
ments and  premises,  situate  at  Wdwyn,  unto  two  trustees,  their 
heirs  and  assigns,  upon  trust  to  pay  a  life  annuity  (long  since 
determined  by  the  death  of  the  annuitant),  and  subject  thereto 
in  trust  for  his  wife  and  her  assigns  for  life,  and  immediately  after 
her  decease  upon  trusts  for  the  benefit  of  his  unmarried  daughters 
for  the  time  being. 

The  testator  declared  that,  after  the  decease  of  his  wife,  or  the 
decease  or  marriage  of  all  his  daughters,  or  earlier,  with  the  con- 
sent of  his  wife  if  living,  or  if  she  should  be  dead,  with  the  consent 
of  his  unmarried  daughters  for  the  time  being,  the  trustees  for  the 
time  being  should  have  power  to  sell  the  hereditaments  and  pre- 
mises^  and  should  invest  the  residue  or  surplus  of  the  moneys 
arising  from  such  sale  in  any  of  the  securities  therein  specified, 
^nd  should  pay  the  interest,  dividends,  and  annual  produce  thereof 
unto  his  wife  and  her  assigns  for  life,  and  after  her  decease,  should 
pay,  transfer,  and  divide  the  principal  moneys  between  and  amongst 
his  five  daughters  therein  named,  or  such  of  them  as  should  be 
living  at  his  decease,  in  eq^ual  shares,  as  tenants  in  common,  and 
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not  as  joint  tenants,  their  execntors,  administratoiSi  and  assigns.     y.«a  W. 
The  trustees  were  appointed  executors  of  the  wilL  1871-2 

The  testator  left  his  five  daughters  him  surviving.  jn  re 

Ida  Fifnes  Clinton,  afterwards  Ida  Fynes  BurrougheSy  widow,  and      ^mwr*:'* 
who,  in  July,  1858,  intermarried  with  James  EoUway,  was  one  of   Hollway's 
such  daughters ;  and  Loudsa  Emma  Mary  Fynes  Clinton,  who,  in       — 
August,  1853,  intermarried  with  the  Bev.  Thomas  WiUiam  Weare,     Weabb's  ' 
was  another  of  such  daughters.  Foiai. 

By  an  indenture  of  settlement,  dated  the  7th  of  July,  1858,  and 
made  on  the  marriage  of  Mis.  Bwnroughes  (formerly  Ida  Fynes 
Clinton)  and  Mr.  Sottway^  Mrs.  Burrcmghes  assigned  unto  three 
trustees,  their  exeentors,  administrators,  and  assigns,  certain  trust 
funds  and  premises,  not  including  the  Wdwyn  estates,  but  in- 
cluding other  property  aequired  under  the  will  of  the  testator, 
upon  trust  during  the  joint  lives  of  Mr.  and  Mrs.  EoUwayj  to  pay 
the  income  to  her  for  her  separate  use,  but  not  by  way  of  antici- 
pation ;  and  after  the  decease  of  either  Mr.  or  Mrs.  HoUway,  upon 
trust  to  pay  the  income  unto  the  survivor  during  his  or  her  life, 
and  after  the  decease  of  such  survivor,  upon  trust  for  sudi  one  or 
more  of  the  children,  or  grandchildren,  or  other  issue  of  Mr.  and 
Mrs.  EoUway  as  they  should  jointly  appoint*  And  for  default  of 
such  appointment,  then,  as  the  survivor  should  appoint,  and  for 
default  of  such  appointment,  in  trust  for  all  the  children  of  the 
marriage,  equally,  as  tenants  in  common. 

The  settlement  contained  the  following  covenant:  ''And  the 
said  James  HoUway  and  Ida  Bwroughes  do  hereby  jointly,  for 
themselves,  their  heirs,  executors,  and  administrators^  and  each  of 
them  doth  hereby  separately,  for  himself  and  herself,  and  his  and 
her  heirs,  executors,  and  administrators,  covenant  with  the  said 
C  J.  Fynes  Clinton^  W.  B.  Baker,  and  J.  Q.  HoUway,  their  execu- 
tors and  administrators,  that  if  at  any  time  or  times  after  the 
solemnization  of  the  said  intended  mar^age,  and  during  lie  joint 
lives  of  the  said  J.  EoUway  and  Ida  Bwrroughes^  they  or  either  of 
them  in  her  right,  shall  by  gift,  descent,  succession,  or  otherwise 
howsoever,  become  entitled  to  any  real  or  personal  estate,  pro- 
perty,  or  effects,  of  the  value  or  to  the  amount  of  £100  and  up- 
wards, at  any  one  time  (other  than  and  except  any  interest  which 
shall  be  restricted  to  the  life  of  the  said  Ida  Burroughes,  and 
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y.-G.  w.     settled  or  limited  to  her  separate  use  and  disposal,  without  power 

1871-2      of  anticipation),  then  and  in  every  sach  case  the  same  shall  be 

In  re       forthwith,  at  the  costs  of  the  said  trust  estate,  conveyed,  transferred, 

^Tbu^^*^     assured,  and  paid  to  the  trustees  or  trustee  for  the  time  being  of 

H(^lway's  these  presents^  upon  the  trusts  herein  declared  concerning  the 

.^'      said  premises  hereinbefore  assured  by  the  said  Ida,  Bwrr<mghe$y  or 

Weab^     such  of  them  as  shall  be  then  subsisting  or  capable  of  taking 

^^'      effect^  or  as  near  thereto  as  the  natures  and  qualities  of  the  said 

properties  respectively  will  admit  of ;  and  if  such  properties,  or  any 

of  them,  should  consist  of  lands  or  hereditaments,  then  with  such 

usual  powers  of  leasing  and  selling  and  exchanging,  and  other 

ordinary  provisions,  as  the  trustees  or  trustee  for  the  time  being 

of  these  presents  shall  deem  necessary  or  expedient" 

There  was  issue  of  the  marriage  five  children — all  now  infants 
and  Bespondents. 

The  freehold  and  copyhold  hereditaments  and  premises  at 
Wdwyn  were,  with  the  consent  of  the  testator's  widow,  sold  in 
1867,  and  the  net  proceeds  of  such  sale  were  invested  by  the 
trustees  in  the  purchase  of  £11,428  11&  4{{.  £4  per  Cent  Ead 
India  Government  Stock,  and  the  dividends  were  duly  paid  to  the 
testator's  widow  up  to  the  day  of  her  death,  which  occurred  on  the 
25th  of  April,  1871. 

On  the  80th  of  October,  1871,  the  trustees  of  the  will  sold  the 
stock ;  and  after  payment  of  legacy  duty  and  certain  costs,  there 
remained  a  balance  of  £11,539  4s.  4(Z.  cash,  one-fifth  part  of  which, 
(after  deducting  the  costs  of  paying  into  Court)  amounting  to 
£2290  18«.,  the  trustees  paid  into  Court  to  the  credit  of  ^  In  the 
Matter  of  the  Trusts  of  the  Share  of  the  Proceeds  of  Sale  of  the 
Wd%i>yn  Estate  bequeathed  by  the  Will  of  Henry  Fynes  Clinim 
in  favour  of  Ida,  Fynes  Clinton*^ 

The  Petitioners,  Jamei  HoUway  and  Ida  his  wife,  prayed  that, 
after  the  payment  of  the  costs  of  the  Petition,  the  residue  of  the 
sum  of  £2290  18s.  might  be  paid  to  him. 

The  second  Petition  stated  that  by  an  indenture  of  settlement, 
dated  the  22nd  of  August,  1853,  and  made  on  the  marriage  of 
Lawisa  Emma  Mary  Fynes  Clinton  with  the  Bev.  TJumyis  WiUiani 
Weare,  Miss  Clinton  assigned  unto  three  trustees,  their  executois, 
administrators,  and  assigns,  certain  trust  funds  and  personal  estate. 
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upon  trusts  similar  to  those  contained  in  the  settlement  of  Mr.  y.o.  w. 

and  Mrs.  EoUway  and  set  forth  above;   and  the  settlement  of  1871.2    ^ 
Mr.  and  Mrs.  Wea/re  contained  the  covenant  set  forth  above  within       ^T^ 

inverted  commas.  ^jntoh's 

Trust  : 

There  was  issue  of  the  marriage  of  Mr.  and  Mrs.  Weare  four    Hollwat's 
children — ^all  now  infants.  ' 

Mrs.  Wears  died  on  the  11th  of  January,  1865,  without  having   ^^f^g  * 
concurred  in  exercising  the  joint  power  of  appointment  reserved  to      Fund. 
her  and  her  husband  by  the  settlement. 

Mr.  Weare^  who  died  on  the  24th  of  February,  1871,  by  will,  in 
April,  1866,  appointed  three  executors,  and  appointed  that  all  the 
trust  funds  and  personal  estate  settled  and  assured  by  his  late  wife 
should,  from  and  immediately  after  his  decease,  be  applied,  in  the 
&r8t  place,  in  providing  portions  for  his  three  daughters  as  therein 
mentioned,  and  subject  thereto  he  appointed  the  same  to  his  son  if 
he  should  attain  the  age  of  twenty-one  years,  and  his  executors, 
administrators,  and  assigns,  absolutely;  and  he  gave  and  bequeathed 
all  his  personal  estate  whatsoever  and  wheresoever  to  his  trustees 
{subject  to  the  payment  of  his  debts)  upon  trust  to  pay  the  income 
to  J21  iH  for  life,  and  after  her  decease,  upon  the  same  trusts  as 
declared  concerning  certain  hereditaments  comprised  in  the  settle- 
ment. Mr.  Weare^  by  a  codicil  in  August,  1867,  appointed  two 
other  persons  jointly  with  the  three  named  in  his  will  to  be 
trustees  and  executors  of  his  will. 

The  trustees  of  the  will  of  Een/iryFyneB  Clinton  set  apart  another 
fifth  of  the  said  sum  of  £11,539  4^.  4c2.  cash,  amounting  (after  de- 
ducting costs  of  paying  in)  to  £2290  ISs.,  which  sum,  together  with 
a  sum  of  £39  I20.  11(2.,  apportioned  dividends,  making  together 
£2330  108.  lid.,  they  paid  into  Court  to  the  credit  of  '*  In  the 
Matter  of  the  Trusts  of  the  Share  of  the  Proceeds  of  Sale  of  the 
Weliffyn  Estate  bequeathed  by  the  Will  of  Henry  Fynes  Clinton 
in  &vonr  of  Louisa  Emma  Mary  Fynes  ClintanJ* 

The  Petitioners — the  two  surviving  trustees  of  Mr.  and  Mrs. 
Weare's  settlement  of  August,  1853  (who  were  also  two  of  the 
trustees  and  executors  of  Mr.  Wearers  will),  and  the  four  children 
of  Mr.  and  Mrs.  WearSy  by  their  next  friend — prayed  that,  after 
the  payment  of  costs,  the  residue  of  the  sum  standing  to  the  credit 
of  this  account  might  be  paid  to  the  Petitioners,  the  two  surviving  ^ 
trustees  of  the  settlement 
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V.-O.  w.        The  tenant  for  life  died  in  April,  1871. 

1871-2 

^  Mr.  Hardy ^  Q.C.,  and  Mr.  lAmgVboroughf  far  Mr.  and  Mrs.  BfH- 

Clinton's    way.  the  Petitioners  on  the  first  Petition : — 

Trust: 

^^^^8       The  object  of  a  marriage  setUement  is  to  make  a  certain  pro- 

'       vision  for  the  i¥ife  and  children. 

Wbabi'8  '  As  to  all  property  which  the  parties  are  known  to  be  entitled  to, 
^[^-  whether  in  possession  or  reversiony  Tested  or  conting^it^  it  ib  rea- 
sonable to  suppose  they  would,  at  the  time  of  marriage,  detezmine 
what  particulais  should,  and  what  should  not,  be  brought  into 
settlement ;  and  it  is  not  consistent  with  the  nature  and  objects  of 
a  settlement  that  it  should  be  left  to  be  determined  by  a  number 
of  bilateral  chances  whether  property  which  the  wife  is  known  to 
be  entitled  to  should  or  should  not  become  subject  to  the  settle- 
ment. 

Apart,  then,[&om  the  particular  circumstances  of  this  case,  it  is 
a  reasonable  inference  that  in  a  well-drawn  settlement,  by  which 
property  of  the  wife  is  settled,  the  covenant  as  to  future  property 
is  intended  exclusively  to  apply  to  property  not  known  of  at  the 
time,  and  to  property  not  then  acquired. 

In  this  case  all  the  terms  of  the  covenant  point  to  what  is  un- 
known, contingent,  and  future.    **  To  become  entitled"  must  mean 
entitled  generally,  whether  in  possession,  reversion,  or  otherwise; 
it  is  universal;  it  does  not  mean  ''become  entitled  to  the  posses- 
sion of"  what  the  party  was  already  entitled  to  in  law,  subject 
only  to  a  life  estate,  or  other  intervening  interest    Of  course,  if 
the  intervening  life  interest  had  afterwards  been  conveyed  to  the 
wife,  that  would  have  been  within  ihe  covenant ;  but  the  natural 
determination  of  the  intervening  interest  gives  no  new  right  or 
title.    To  hold  that ''  to  become  entitled  "  means  ^  entitled  t»  the 
possession  of  property,"  would  be  to  narrow  and  restrict  the  cove- 
nant.   But  if  the  terms  of  the  covenant  leave  the  matter  in  doubt, 
the  provisions  of  this  settlement  shew  that  it  could  not  have  been 
the  intention  of  the  parties  that  the  fund  in  question  should  ever 
become  subject  to  its  provisions ;  for  the  settlement  recites  the 
testator's  will,  and  actually  settles  property  to  which  the  wife  was 
entitled  under  it ;  and  with  others,  several  reversionary  interests. 
Minute  contingent  interests  are  settled.    The  parties,  therefore, 
were  fully  cognizant  of  the  fund  in  question ;  they  settled  similar 
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particuIarB  belonging  to  the  wife,  und  the  inference  seems  irre- 
sistible that  they  did  not  intend  to  bring  this  particular  fond  into 
settlement. 

Farther,  the  fond  is  money  which  has  arisen  from  the  sale  of 
real  estata  It  could  not  have  been  affected  by  the  covenant, 
during  the  coverture,  unless  the  estate  had  been  sold ;  nor,  secondly, 
unless  the  mother  had  died ;  nor,  thirdly,  unless  the  fund  had  been 
actually  received.  Can  it  be  imagined  that  the  parties  had  these 
contingencies  in  view,  and  intended  it  should  depend  upon  their 
happening  whether  the  fund  should  or  not  be  a£Eidcted  by  the 
covenant  ? 

The  settlement  must  be  construed  like  any  other  instrument. 
The  Court  will  endeavour  to  find  out  what  the  intention  of  the 
parties  was. 

It  must  be  admitted  that  the  cases  are  not  all  reconcilable  or 
satisdEftctory. 

[They  cited,  on  the  general  construction  of  the  covenant,  Hoare 
V.  Hornby  (1),  OUer  v.  MdviU  (2),  Atcherley  v.  Bu  Moulin  (3), 
WiUon  V.  Oolvin  (4),  Archer  v.  ZidZy  (5),  and  Bering  v.  Kynas- 
Um  (6) ;  and,  on  the  nature  of  the  fund.  May  v.  Boper  (7)  and 
Briggs  v.  Chamberlain  (8).] 

The  case  of  Pranks  v.  BoUans  (9)  having  been  mentioned  by 
the  yice-Chancellor,  it  was  stated  that  since  the  decision  of  the 
Lords  Justices  the  case  had,  in  view  of  an  appeal  to  the  House  of 
Lords,  been  compromised. 

Mr.  Biggins  (Mr.  Du^inson,  Q.C.,  with  him),  for  the  Respon- 
dents (the  trustees  of  the  settlement  and  the  children  of  the 
marriage)  on  the  first  Petition : — 

The  property  which  has  produced  this  fimd  is  bound  by  the 
covenant.  The  words  of  the  covenant  are  very  large ;  they  are— 
**  gift>  descent,  succession,  or  otherwise  howsoever  become  entitled 

(1)  2  T.  &  C.  Ch.  121.  (5)  1  Dr.  &  Sm.  300. 

(2)  2  De  G.  &  Sm.  257.  (6)  Law  Rep.  6  Eq.  210. 

(3)  2  K.  &J.  186.  (7)  4  Sim.  360. 

(4)  8  Drew.  617.  (8)  11  Hare,  69. 

(9)  Law  Rep.  3  Ch.  717. 


V.  C.  W. 

1871-2 
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V.-C.  w.     to ;"  and  they  refer  to  "  any  real  or  personal  estate,  property,  or 
1871-2       effects." 

In  re  In  Qtafftey  y.  Humpage  (1)  the  words  of  the  covenant  were  in 

^TBuar: *    ^^^^  ^®  ^7  ^^  *^®  husband,  in  her  right,  should  at  any  time 

^FmT ^^**   during  the  coverture  succeed  to  the  possession  of  or  acquire  aoy 

property  real  or  personal,  by  devise,  descent,  bequest,  or  otherwise, 

Weabk'8     ^n<l  ^h^y  ^^^6  held  to  include  a  reversionary  interest,  which  fell 
^^^°'      into  possession  during  the  coverture. 

In  Blyihe  v.  OranviUe  (2)  two  sums  of  stock  of  which  the  ladv 
was  possessed  were  settled  upon  certain  trusts,  and  after  a  discus- 
sion upon  the  meaning  of  the  words  "  become  entitled,"  the  Vice- 
Chancellor  said  that  they  meant  '^  either  in  possession  or  in 
reversion,"  and  held  that  the  stock  was  bound  by  the  covenant 

Ex  parte  Blake  (3)  was  a  stronger  case  in  favour  of  the  Peti- 
tioners than  the  present^  and  yet  it  was  held  that  the  property 
of  the  lady  was  bound  by  the  covenant.  There  was  in  the  present 
case  a  change  of  interest  during  the  coverturo  which  brought  the 
fund  within  the  words  of  futurity  in  the  covenant,  and  so  thero  was 
in  Madurcan  v.  Lane  (4),  where  the  word  "  accrue  "  was  much 
observed  upon. 

In  Be  Hughes'  Trusts  (5)  there  was  a  covenant  similar  to  that  in 
Qrafftey  v.  Humpage,  for  the  words  of  it  were,  **  gift,  descent,  suc- 
cession, or  otherwise  become  entitled  to ;"  and  it  was  held  to  include 
reversionary  interests  in  consols. 

In  Wilton  v.  Cdvin  (6)  the  words  of  the  covenant  were  in  refer- 
ence to  the  property  of  which  the  wife  should,  during  the  coverture, 
'^become  seised,  possessed  of,  or  entitled  unto;"  and  it  was  held 
that  the  settlement  contemplated  future  acquired  title. 

In  Otter  v.  MdviU  (7)  the  wife  was  absolutely  and  immediately 
entitled,  at  the  date  of  the  settlement,  to  the  sum  in  question. 

The  case  of  In  re  Browne's  Will  (8)  was  one  of  tontine  deben- 
tures, which  were  not  reversionary,  but  in  possession,  and  that  was 
the  ground  of  the  decision.    The  Master  of  the  Bolls  said,  ^  The 

(1)  1  Beav.  46.  (5)  4  Giff.  432. 

(2)  13  Sim.  190.  (6)  3  Drew.  617. 

(3)  10  Beav.  4G3.  (7)  2  De  G.  &  Sm.  257. 

(4)  5  Jut.  (X.  S.)  56,  69.  (8)  Law  Rep.  7  Eq.  231. 
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liidy  was  at  that  time  both  possessed  of  and  entitled  to  this  pro-     V.-C.  w. 
perty  ;*'  and  he  afterwards  added,  that  "  if  the  parties  to  the  settle-      1871-2 
meat  had  intended  to  settle  these  tontine  debentures,  they  would       /»  re 
have  done  so  by  mentioning  them  in  the"  settlement."  ^TrtotV 

Hoare  v.  Hornby  (1)  was  a  case  in  which  the  words  **  all  such   Hollway'b 

further  estate  (if  any)  as  shall,  during  the  life  "  of  the  lady, "  become        

vested  in  or  accrue  to  her,  or  as  shall  or  may  be  assignable,"  were  wkake's 
used ;  and  there  it  was  held  that  the  property  was  vested  at  the  ?]^* 
time  of  the  settlement,  and  that  it  could  not  become  vested.  It  is 
submitted  that  Archer  v.  Kdly  (2),  relied  upon  on  the  part  of  the 
Petitioners,  is  an  authority  in  the  Bespondent*s  fSetvour ;  for  there 
the  wife's  interest  was  changed  in  condition  during  the  coverture, 
and  here  the  property  was  converted  during  the  coverture.  It  was 
changed  in  its  condition  from  being  a  mere  reversionary  interest 
into  money  in  possession,  and  therefore  upon  that  authority  it  is 
bound  by  the  covenant.  The  word  "  succession  "  in  this  covenant 
may  be  relied  upon,  and  if  alone,  it  would  be  quite  sufficient  to 
give  the  Bespondents  this  fund.  The  plain  meaning  of  all  the 
words  shews  that  the  Petitioners  interest  in  this  reversionary  realty, 
which  became  during  their  coverture  reversionary  personalty,  was 
intended  to  be  bound,  and  therefore  it  is  submitted  that  it  ought  to 
be  paid  to  the  trustees  of  the  settlement 

Mr.  Hardi/y  in  reply  :— 

Mr.  Higgins  (Mr.  Dickinson,  Q.O.,  with  him),  for  the  Petitioners 
(the  two  surviving  trustees  of  Mr.  and  Mrs.  Wearers  settlement, 
and  the  four  infant  children  of  the  marriage,)  on  the  second 
Petition  :— 

Be  Hughes'  Trusts  (3),  in  which  Orafftey  v.  Btmpage  (4)  was 
followed,  is  a  clear  authority  in  favour  of  these  Petitioners.  The 
covenant  here  refers  to  the  future  acquisition  of  title,  and,  assuming 
that  the  Court  will  take  that  view  of  the  matter,  it  will  be  need- 
less to  carry  the  argument  further. 

Mr.  Hardy,  Q.C.,  and  Mr.  Loughborough^  for  the  Bespondents 

(1)  2  Y.  &  C.  Ch.  151.  (3)  4  Giff.  432* 

(2)  1  Dr.  &  Sm.  300.  (4)  1  Beav*  46 1  3  Jur.  622* 
Vol.  XIII.                                     Z  a 
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V.-C.  w.    (the  legal  personal  representatives  of  Mr.  Weare)  on  the  second 
1871-2      Petition : — 


In  re  Qrafftey  v,  Hwnpage  (1)  has  been  disapproved  of  by  Vice-Ohan- 

Tbtjbt;      cellor  Knight  Bruce  in  Hoare  v.  Hornby  (2),  by  Vice-ChaDcellor 

^""Fum^"   ^indertley  in  Watan  v.  Cdvin  (3),  and  by  the  present  Lord 

^  "T*    .  Chancellor  In  Atcherley  v.  Di*  Moulin  (4),  In  re    Wyndhanis 

WEAirfB  *  Truels  (5),  and  Bow  v.  Cornish  (6). 

'  i!d  Hughes*  Trusts  (7)  was  an  extraordinary  decision  if  the  report 

be  correct ;  but  the  marginal  note  is  clearly  wrong. 

In  re  Pedder's  Settlement  Trusts  (8),  decided  by  the  Lord  Justice 
James  when  Yice-Chancellor,  is  conclusive. 

Mr.  Hiffffins,  in  reply^  submitted  that  upon  a  general  view  of 
the  law  the  current  of  authority  was  with  these  Petitioners ;  but 
he  admitted  that  the  decision  in  In  re  Pedder^s  Settlement  Trusts 
was  against  them.  He  relied  npon  the  decision  in  Be  Hughes* 
Trusts,  and  referred  to  Ateherley  y.  Du  Moulin,  where  the 
words  were  "  be  or  become  entitled "  during  the  coverture ;  In 
re  Wyndham's  Trusts;  Bose  v.  Cornish,  where  the  decision 
in  Qrafftey  t.  Humpage  was  followed ;  and  Churehitt^  v.  Shep- 
herd (9). 

Mr.  Beginald  Hughes  appeared  for  the  trustees  of  the  testator's 
will. 

Sir  John  Wickens,  V.C.  : — 

The  law  on, this  subject  is  in  a  very  embarrassing  state,  and  the 
decisions  are  in  fact  irreconcilable.  I  have  on  these  two  Petitions 

< 

to  deal  with  covenants  which  are  in  the  same  words,  *and  which 
have  been  introduced  into  two  different  marriage  settlements 
What  makes  the  case  somewhat  important  is,  that  the  covenant? 
are  in  the  usual  form  of  conveyancers'  precedents,  and  tliis  forra  of 
words  may  be  taken  as  likely  to  occur  again. 

(1)  1  Beav.  46 ;  3  Jur.  622,  (5)  Law  Rep.  1  Eq.  290,  293. 

(2)  2  Y.  &  0.  CJh.  121, 123.  (6)  16  L.  T.  (N.  S.)  786. 

(3)  3  Drew.  624.  (7)  4  Giff.  432. 

(4)  2  K.  &  J.  192.  (8)  Law  Rep.  10  Eq.  685. 

(9)  33  Beav.  107. 
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It  must  be  taken  as  clear  on  principle  and  authority^  that  such 
a  covenant,  where  the  words  are  future,  does^not  affect  present 
property.  The  judgment  of  the  Vice-Ohancellor  JaineSy  in  the  case 
of  In  re  Fedder's  Settlement  Trusts,  (1)  represents,  I  conceive, 
quite  accurately  the  law  as  deduced  from  the  cases  cited  before 
him.  There  can  be  no  doubt  that  a  covenant  like  the  present 
applies  exclusively  to  interests  which  the  parties  may  acquire  a 
title  to  after  marriage,  distinct  from  those  vested  in  them  at  the 
time  of  marriage,  and  that  there  must  be  some  change  or  other 
in  the  title  to  the  property  after  marriage  in  order  to  bring  it 
within  tbe  covenant.  This  change  is  described  in  the  covenant  by 
the  words  "  become  entitled  to." 

The  expression  ''  become  entitled  to "  in  these  and  most  cove- 
nants of  the  sort  applies,  I  conceive,  only  to  an  acquisition  of 
interest  by  the  wife,  and  this  may  mean  an  acquisition  of  pro- 
perty in  which  the  wife  had  no  interest  at  the  time  of  marriage, 
and  which  vests  in  her  absolutely  during  the  coverture— or  an 
acquisition  of  property  which  she  was  entitled  to  in  remainder 
at  the  time  of  marriage,  and  which  vests  in  possession  during 
the  coverture — or  an  acquisition  of  property  in  which  she  had 
no  interest  at  the  time  of  the  marriage,  which  vests  in  her  by 
way  of  future  title  during  the  coverture,  but.  does  not  vest  in 
possession  till  it  is  determined.     There  can  be  no  doubt  that 
the  first  of  these  three  classes  is  within  the  covenant ;  the  dif- 
ficulty arises  with  regard  to  the  other  two  classes.     Both  of  them 
cannot  be  included  in  such  a  coyenant,  and  the  question  is, 
which  of  them  is,  prima  facie,  to  be  considered  as  so  included. 
Now  it  seems  to  me,  that  in  considering  this  question  we  start  with 
^me  slight  presumption  that  the  object  of  a  settlement  being  to 
exclude  the  marital  right,  it  is  more  likely,  and  the  Court  will  be 
inclined  to  hold  that  it  was  intended  to  affect  property  which  comes 
into  possession  during  coverture,  and  which,  therefore,  the  husband 
naay  make  his  own ;  but  that  does  not  carry  us  very.  far.    Then 
the  nature  of  these  settlements  is  to.be  considered.    Each  of  them 
is  an  ordinary  marriage  settlement  of  the  wife's  property — ^that  is 
to  say,  the  income  during  the  joint  lives  of  the  husband  and  wife 
is  to  be  the  wife's  separate  and  inalienable  property ;  it  is  then 

(1)  Law  Bep.  10  £q.  585. 

Z  2    .  2 
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1872 


In  re. 

Cunton's  , 

Trust  : 
hollwats 

The  Same  : 

Weabs's 

Fond. 
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V.-C.  W.  to  go  to  the  survivor  for  life ;  and  there  follow  trusts  for  the  chil- 
1872  dren  and  remoter  issae^  as  the  husband  and  wife,  or  the  survivor, 
j^  ^0       may  appoint ;  and  in  default  for  the  children  as  tenants  in  common. 

Cunton's    ifow,  of  course,  these  trusts,  like  all  trusts  in  a  marriage  settle- 

Hollwat's  ment,  point  to  a  limited  period,  and  they  must  naturally  be 
'       worked  out  during  a  certain  time.    If  the  wife  during  coverture 

Weare?  '  should  become  entitled  to  a  future  interest,  subject  to  a  life  estate 
Fund.  qj.  iffg  estates,  and  such  future  interest  be  held  to  be  included  in 
the  settlement,  it  might  prolong  the  trusts  till  long  after  the 
youngest  child's  majority.  There  is  no  provision  in  the  settle- 
ment for  the  sale  of  such  a  future  interest ;  but  there  are  some 
provisions  which,  by  implication,  negative  the  presumption  that  it 
was  intended  to  be  sold. 

Then  it  is  to  be  observed,  as  regards  both  covenants,  that  the 
property  to  be  acquired  is  to  be  "  of  the  value  **  of  £100  or  up- 
wards. That  seems  to  me  to  mean  the  actual  value,  and  not  the 
estimated  value  of  a  remainder  acquired  during  coverture,  and 
not  falling  into  possession  till  many  years  afterwards.  All  thta 
points  to  a  presumption  that  property  falling  into  possession  waa 
intended  to  be  included  in  such  a  covenant ;  but  it  is  not  to  be 
denied  that  the  effect  of  this  remark  is  considerably  diminished 
by  what  was  said  in  the  case  of  In  re  Mackenzie's  Settlement  (1). 

Moreover  the  covenant  goes  on  to  say  that  when  the  title  accrues 
the  property  is  to  be  forthwith  "  conveyed,  transferred,  assured, 
and  paid  to  the  trustees  or  trustee  for  the  time  being."  The 
second  and  fourth  of  these  words  point  to  possession  only.  '*  As- 
sured." is  equally  applicable  to  present  and  future  interests.  Is  it 
not  a  fair  inference  that  all  these  words  refer  to  the  handing 
over  of  an  interest  in  possession  ?  Again,  it  is  to  be  held,  when 
handed  over,  upon  the  trusts  ''  then  subsisting  or  capable  of  taking 
effect."  Are  not  these  words  strictly  applicable  to  an  interest  in 
possession  only,  and  not  to  a  remainder  in  a  money  fund  to  take 
effect  after  a  certain  number  of  perhaps  young  lives  ?  If  assigned, 
the  moment  the  title  in  remainder  accrues,  it  could  only  be  applied 
to  the  trusts  then  subsisting  by  means  of  a  sale,  which,  as  I  said 
before,  was  not  contemplated.  The  word  **  succession  "  iii  these 
particular  covenants  seems  rather  to  support  the  same  view. 

(1)  Law  Rep.  2  Ch.  845. 
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Putting  authorities  out  of  the  question,  and  being  obh'ged  to 
elect  between  the  two  interpretations  I  have  mentioned,  I  cannot, 
on  the  covenant  standing  alone,  doubt  that  the  word  "  entitled  " 
must  be  read  **  entitled  in  possession,*'  which,  I  am  inclined  to 
think,  is  the  natural  interpretation. 

With  regard  to  the  authorities,  though  I  do  not  propose  to  go 
through  them,  yet  I  think  I  must  say  that  the  decision  in  James 
V.  Durant  (1)  cannot  be  reconciled  with  the  more  recent  cases 
of  unimpeachable  authority.  Chraftey  y.  Humpoffe  (2)  is  a  pecu- 
liar case,  and  is  only  to  be  followed  where  the  question  is 
specifically  the  same.  Blyihe  v.  Granville  (3)  is  clearly,  I  think, 
in  accordance  with  the  view  I  take  of  this  case,  and  having 
been  approved  of  by  Vice-Chancellor  Kinderdey,  Vice-Chancellor 
Stuartj  and  the  Master  of  the  Bolls,  it  is  not  lightly  to  be  de- 
parted from.  Nor  do  I  understand  that  Vice-Chancellor  Knight 
Bruoe,  in  the  case  of  Hoars  v.  Hornhy  (4),  intended  to  dissent 
from  the  decision  in  Blj/the  y.  Qranville  as  distinguished  from 
some  of  the  dida  in  that  case.  Spring  v.  Pride  (5)  is  also  in 
aocordanoe  with  the  view  I  have  taken,  though  the  words  there 
are  different ;  and  Archer  v.  Ketty  (6)  seems  to  be  another  au- 
thority in  the  same  sense.  In  In  re  Mackenzie  s  Settlement  there 
are  these  very  large  words,  **now  is,  or"  ...  *' shall  become 
entitled  "  in  any  way  whatever ;  and  these  words  were,  no  doubt, 
sufficient  to  justify  the  Lords  Justices  in  holding  that  they  included 
vested  interests  in  remainder. 

The  result  is  as  follows :  With  regard  to  the  first  Petition,  I 
hold  that  the  change  required  during  the  coverture  to  bring  this 
money  into  the  settlement  took  place  by  the  reversion  vesting  in 
})ossession ;  and  that  the  covenant  binds  it.  As  to  the  Petition  in 
reference  to  Wearea  Fund,  I  cannot  see  that  there  was  any  change 
at  all  in  the  property  during  the  coverture ;  and  I  could  not  hold 
it  bound  by  the  covenant  without  dissenting  from  a  long  string  of 
authorities. 

At  the  same  time,  I  am  bound  to  say  that,  in  arriving  at  this 
latter  conclusion,  I  am  taking  a  different  yiew  from  that  taken  in 


v-o.  w. 

1872 


(1)  2  Beav.  177. 

(2)  1  Beav.  46 ;  3  Jur.  622, 

(3)  13  Sim.  190. 


(4)  2  Y.  &  C.  Ch.  121. 

(5)  10  Jur.  (N.  S.)  646, 

(6)  1  Dr.  &  Sm.  300, 


In  re 
Clinton's 

Trust  : 
Hollwat's 

Fond. 


The  Samb : 

Weabe's 

Fund. 
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V.-O.  W.  Be  Huffhea*  Trusts  (1),  and  from  that  of  the  present  Lord  Chan- 

1872  cellor  in  Bose  y.  Cornish  (2) ;  but  the  grounds  upon  which  those 

j„  ^  decisions  were  put  seem  to  have  been  cut  away  by  subsequent 

CLIKTOli'a  ^j^g^g 

Hollway's       Therefore,  on  the  first  Petition  the  fund  will  ffo  to  the  trustees 

Fund. 

'  of  the  settlement,  and  on  the  second  Petition  it  will  go  to  the  legal 

Wear^'  personal  representatives  of  Mr.  Weave. 


Fund. 


Solicitors :  Messrs.  Lougliborough  db  Son. 

(1)  4  Giff.  432.  .  (2)  16  L.  T.  (N.S.)  786. 


J 


TOL.  Xm.]  EQUITY  OASES.  309 


Ex  parte  STUET  &  CO.  o.  J.  B. 

In  re  PEAECY.  122 


Bankruptcy  Act,  1869, 8,  6 — Petitioning  Creditor*8  Debt — **  Liquidated  Sum  due 

at  Law  or  in  Equity, 

'J 'he  petitioning  creditor's  debt  must  be  a  debt  on  which  an  action  can  be 
brought,  and  the  word  "  due  "  in  sect.  6  means  "  presently  jiayabie.'-' 

Therefore,  where  S.  A  Co,  supplied  goods  to  P.  on  a  two  months'  credit  to 
the  amount  of  £117,  of  which  amount,  at  the  date  of  the  presentation  of  the 
petition,  only  £49  odd  was  actually  payable  by  P.  to  S,  d:  Co, : — 

Held,  that  the  debt  was  not  sufficient  t6  support  the  petition  for  adjudica- 
tion. 

1  HIS  was  an  appeal  &om  an  order  of  the  Oonnty  Court  Judge  at 
Lewes^  dated  the  5th  of  December,  1871,  dismissing  a  petition  by 
Messrs.  Stwrt  &  Co,  praying  that  Pearcy  might  be  adjudicated  a 
bankrupt^  on  the  ground  that  the  debt  due  to  the  petitioning 
creditors  was  not  sufficient  to  support  a  petition  in  bankruptcy. 

Messrs.  Stwrt  &  Co.  were  in  the  habit  of  supplying  goods  to 
Pearcy  on  a  two  months'  credit^  and  being  informed  that  Pearey 
had  executed  a  bill  of  sale  of  all  his  household  property  and  stock 
in  trade  to  one  of  his  creditors  to  secure  £380,  they,  on  the  14th  of 
November^  presented  their  petition,  alleging  the  bill  of  sale  as  the 
act  of  bankruptcy.  At  that  date  the  sum  due  and  actually  pay- 
able by  Pearcy  to  Messrs.  8turt  amounted  only  to  £49  12s.  lid., 
although  goods  to  the  value  of  £117  had  been  supplied  at  the 
usual  two  months'  credit  by  Messrs.  8turt. 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Brought  for  the  AppellantSy  Messrs. 
Sturt:— 

The  point  is  whether,  in  sect.  6, the  word  ''due"  means  due  and 
immediately  payable.  We  submit  it  does  not;  a  debt  may  be 
ddfitum  in  prassenti  uHvendwn  in  fviuro  (1).  The  words  of  sect.  6 
do  not  shew  that  "due"  means  "presently  payable.'*  Under 
sect  31  all  debts,  "  present  or  future,"  may  be  proved  under  the 
bankruptcy ;  and  sects.  32  and  39,  and  Bobson  on  Bankruptcy  (2), 

(1)  Coke  upon  Litt.  292,  b.  (2)  Pag*)  188. 


Dee,  18. 
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C.  J.  B.  support  our  view.  It  is  true  that  sect.  91  of  the  Bankrupt  Law 
1871        CoMolidaiion  Ael,  1849,  is  not  re«-enacted  ;  but  the  mere  omissioii 

EzlparU  ^^  ^^®  words  used  iu  that  section  does  not  prove  that  the  Legisla- 
SirBT  &  Co.  i^YQ  meant  to  change  the  rule.    Great  inconvenience  would  result 

Fearct.  i^  the  decision  of  the  County  Court  Judge  should  be  upheld,  as  it 
would  be  unsafe  to  transact  any  business  on  a  credit  system ;  the 
creditor  would  see  the  debtor  disposing  of  all  his  property,  and, 
because  his  debt  was  not  immediately  payable,  would  be  powerless 
to  stop  the  proceeding.  In  MUche[C$  Oase  (1)  Lord  Justice  Giffard 
stated  his  definition  of  the  meaning  of  the  word  '^  due  "  as  follows : 
**  It  is  a  very  comprehensive  term,  and  to  my  mind  it  does  not  mean 
a  debt  payable  at  the  moment,  but  a  debt  which  existed  at  the 
date  of  the  deed,  and  is  therefore  proveable  under  it." 

Mr.  Window,  for  Pearcy,  the  Bespondent :-« 

The  Legislature  has  omitted  the  clause  in  sect  91  of  the  Bank- 
ruptcy Act,  1849,  and  although  in  sect  31  all  debts  present  or 
future  may  be  proved  under  the  bankruptcy,  it  does  not  therefore 
follow  that  the  Legislature  intended  that  future  debts  should  be 
sufficient  to  support  a  petition  in  bankruptcy.  In  jQb  jparie 
Maekemess  (2)  a  commission  in  bankruptcy,  which  was  sued  out 
partly  on  a  debt  not  then  actually  payable,  was  set  aside ;  and  a 
similar  decision  was  given  in  JSfaj  parte  James  (3).  Then  by 
5  Geo.  2,  c,  30,  s.  22,  a  creditor  on  a  bond  was  enabled  to  sue  out 
a  commission,  and  6  Geo.  4,  c.  16,  s.  15,  extended  the  power,  If, 
then,  the  Legislature  had  intended  the  law  to  be  as  contended  for 
by  the  other  side,  clear  words  would  have  been  used. 

[He  was  here  stopped  by  the  Court] 

Mr.  LMle,  Q.C.,  appeared  for  the  bill  of  sale  holder,  but  took  ng 
part  in  the  argument. 

Mr.  De  Oex,  in  reply. 

Sir  James  Bacon,  O.J.  :— 

My  view  is  that  a  debt  due  means  a  debt  of  which  payment  can 
be  enforced.    Former  Acts  of  ParUament  relating  to  bankruptcy 

(I)  Law  Rep.  6  Ch.  400,  403.       (2)  1  P.  Wma.  260.        (8)  1  P.  Wins.  610, 
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are  mere  matters  of  history,  and  are  swept  entirely  away  by  the      C.  J.  B. 
present  Act ;  and  it  is  my  duty  to  determine  by  it,  and  by  it  alone,       1871 
all  questions  which  may  be  brought  before  me  in  this  Court    In     gx  paru 
subject.  6  of  sect.  6  "  a  sum  due  "  means  presently  payable ;  and  ®'"^*'^  *  ^• 
in  the  same  section  the  Act  says :  "  the  debt  of  the  petitioning     peabot. 
creditor  must  be  a  liquidated  sum  due  at  law  or  in  equity  ;*'  and 
I  cannot  put  two  different  interpretations  on  the  same  word  in  the 
same  section  of  the  Act.    I  consequently  hold  that  a  debt  payable 
at  a  future  date  is  not  a  debt  due  at  law  or  in  equity,  on  which  a 
petition  for  adjudication  can  be  founded. 

Solicitors :  Mr.  W*  8turt ;  Messrs.  Phelps  d  Sidfftmhj  agents  for 
S[r.  Udman^  Lewes* 


Ex  parte  TAIT.    In  re  TAIT  &  CO,  c.  j.  b. 

1872 
Bankrupiey  Act,  1869,  sect,  72 — Jurisdidion'^Injunetion^^Tnipectcrship  ^^^^ 

Deed,  Jan,  15. 

Where  an  inspectorship  deed  has  heen  duly  executed  under  the  provisions 
of  the  Bankruptcy  Act,  1861,  the  Court  has  power  to  restrain  a  creditor 
under  the  deed  from  continuing  an  action  against  the  dehtor  in  Ireland, 

The  right  to  restrain  such  a  creditor  is  a  right  against  him  personally, 
because  he  sues  in  respect  of  a  claim  enforceable  under  a  deed. 

1  HIS  was  an  application  by  Sir  Pder  Tait  to  restrain  Mr.  Patrick 
Lynehy  one  of  his  creditors,  from  continuing  proceedings  com- 
menced by  him  in  the  Court  of  Exchequer  in  Ireland  for  the  re- 
coyery  of  £1701  4«.  4i.  under  the  following  circumstances: — 

The  firm  of  Taii  &  Co.,  of  which  Sir  P.  Tait  was  a  partner, 
carried  on  the  business  of  army  contractors,  and  were  also  the 
owners  of  a  line  of  steamers  running  between  England,  Bdgium, 
Brazil,  and  the  Biver  Plate,  and  employed  Mr.  Patrick  Infnch,  who 
liyed  in  Limerick  and  carried  on  the  business  there  of  an  hotel- 
keeper,  as  marine  superintendent  of  the  line  of  steamers.  The 
firm  of  Tait  dt  Co.  executed  a  deed  of  inspectorship  on  the  23rd 
of  December,  1869,  which  was  duly  registered  on  the  31st  of 
the  same  month,  and  at  the  date  of  that  deed  the  firm  was 
indebted  to  Lynch  in  the  sum  of  £698  48.  4d.  for  arrears  of  salary 
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C.  J.  B.     as  soperintendent^  and  Sir  Peter  Taii  was  also  separately  indebted 

1872        to  him  in  the  sum  of  £1548  for  hotel  and  private  expenses. 

Ex  parte     against  which  two  sums  there  was  a  set-off  of  £545  for  moneys 

^^"*       advanced  to  Lynch  by  Sir  P.  Tait  since  the  date  of  the  deed  of 

Tait  &  Co.   inspection. 

Lynch  sent  in  a  claim  under  the  deed  for  £698  4s.  4A,  which 
was  rejected  by  the  inspectors,  and  Lynch  thereupon  brought  the 
action  in  the  Court  of  Exchequer  in  Ireland  against  Sir  Peter 
Tait  to  recover  the  sum  of  £1701  4d.  4(2.,  which  sum  was  made  up 
partly  of  the  debt  due  to  him  from  the  firm  of  Tait  it  Co.  as 
marine  superintendent,  and  partly  of  the  private  debt  due  to  him 
from  Sir  Peter  Tait.  The  separate  estate  of  Sir  Peter  Tait  was 
also  being  administered  under  tlie  deed  of  inspection ;  Sir  Peter 
Taii  was  also  a  member  of  another  firm,  consisting  of  himself  and 
B.  T.  Tait  and  W.  Abraham,  which  had  brought  an  action  agabst 
Lynch  for  £450  in  respect  of  moneys  due  on  transactions  which 
had  taken  place  between  the  parties  since  the  date  of  the  inspector- 
ship deed. 

The  Hon.  A.  H.  Thesiger,  for  Sir  Peter  Taii:— 

Under  sect.  72  the  Court  has  jurisdiction  to  grant  this  injunc- 
tion :  Ex  parie  RumhdU  (1) ;  Bx  parte  Anderson  (2) ;  and  the  Court 
has  jurisdiction  over  a  creditor  who  has  claimed  under  a  bank- 
ruptcy :  Ex  parte  Flower  (3),  This  is  a  case  where  the  convenience 
of  all  parties  will  be  best  advanced  by  all  questions  being  decided 
in  this  Court. 

Mr.  LittU^  Q.C.,  and  Mr.  Cohen,  for  the  inspectors. 

Mr.  Baffley,  for  Lynch : — 

It  is  doubtful  whether  the  Court  has  jurisdiction  to  restrain  an 
action  in  Ireland;  but  if  it  has  it  will  not  in  such  a  case  as  this 
exercise  such  jurisdiction,  as  the  debt  was  incurred  in  Ireland, 
and  all  the  evidence  and  proofs  of  it  are  still  there;  and  there  is 
no  evidence  before  the  Court  to  shew  how  far  the  action  has 
gone. 

(1)  Law  Rep.  6  Ch.  842.  (2)  Law  Rep.  6  Ch.  47a 

(3)  De  G.  603. 
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Sib  James  Sacon,  C  J. : —  a  J.  a 

1  think  I  am  bound  to  entertain  this  application  as  it  stands.       ^^^ 


The  first  question  arising  is,  whether  I  have  jurisdiction,  and  upon  Ex  parte 
that  I  do  not  entertain  any  doubt.  The  deed  was  executed  under  j^  ^J 
the  statute  of  1861,  the  operation  of  which  is  not  suspended,  and  Tait  a  Co. 
under  which  proceedings  taken  are  transferred  to  the  jurisdiction 
of  this  CSourt.  That  being  so,  every  question  that  can  arise  under 
or  in  relation  to  that  deed  is,  by  effect  of  the  72nd  Eection, 
brought  within  and  subjected  to  the  jurisdiction  of  this  Court. 
That  being  so,  it  appears  that  a  person  named  Lynch  is  bringing 
an  action  in  respect  of  a  claim  which  he  might  have  made  under 
the  deed,  for  he  does  not  pretend  that  any  debt  has  been  contracted 
since  the  execution  of  the  deed.  He  had  made  a  claim  for  £698, 
but  that  was  rejected  a  long  time  ago;  and  having  no  Airther 
right  here  of  action  or  cause  of  action,  he  sued  one  of  the  debtors, 
and  inasmuch  as  he  sues  in  Ireland,  it  is  suggested  that  I  can 
have  no  jurisdiction  to  restrain  proceedings  in  Ireland.  The  right 
I  have  to  restrain  is  a  right  against  Lynch  personally,  because  he 
has  claimed  under  this  deed  and  sues  in  respect  of  a  claim  under 
this  deed ;  and  whatever  may  be  the  nature  of  the  claim  said  to 
exist,  it  is  dear  that  he  claims  to  be  a  creditor  under  the  deed. 
The  question  between  the  parties  is  one  that  must  be  decided  here. 
If  I  were  here  reduced,  which  I  am  not,  to  consider  the  question 
of  greater  or  less  convenience,  I  should  say  that  it  would  be  more 
convenient  for  the  inquiry  to  take  place  in  this  Court  than  in  Ire- 
land, and  that  no  advantage  whatever  would  be  derived  by  the 
Plaintiff  by  reason  of  prosecuting  his  action  in  Ireland,  which  he 
could  not  obtain  by  reason  of  the  matters  in  dispute  being  disposed 
of  here.  I  do  not  mean  in  any  degree  to  decide  upon  the  merits 
of  this  case.  I  only  decide  upon  the  affidavits  in  support  of  the 
motion,  as  well  as  the  affidavit  in  reply,  that  there  is  enough 
evidence,  I  think,  not  only  to  justify,  but  to  render  it  absolutely 
necessary  that  I  should  restrain  any  proceeding  in  the  action 
which  Lynch  has  brought  in  Ireland.  I  think  it  would  be  fail*  also 
in  this  state  of  things  that  I  should  exact  an  undertaking  from 
Mr.  Thesiffer's  client  that  he  will  not  proceed  with  the  action 
against  Lynch  until  further  order. 
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C,  J.  B.         Mr.  The$iffer : — ^Your  Honour  will  allow  leave  to  apply. 

1S72 

"^^^  Tab  Chief  Judgb  ; — Ye&    All  questions  of  costs  will  be  le- 

Tait.       senred,  and  the  effect  of  this  order  will  be  merely  to  transfer  the 
^  ^^^   question  in  dispute  from  the  Court  in  Ireland  in  which  it  is  pending 
to  this  Court 

Solicitors ;  Messrs.  Liriklater  dt  Co. ;  Messrs.  Simpson  dk  CuVin^ 
fofd^ 


TAiTftCk). 


Nifv,  6, 13. 


C.J.E.  Ex  parte  BMLElY.    InreJEICKS. 

1871 

Bankruptcy  Act,  1869,  ».  S7^Executum  Creditor-^Tnutee—TVader. 

An  execution  creditor  who  has  aeised  the  goods  of  his  debtor  before  the 
latter  has  committed  an  act  of  bankruptcy  is  entitled  to  the  proceeds  of 
them  as  against  the  trustee.  Therefore  where  goods  of  a  non-trading  debtor 
were  seized  on  the  18th  of  February,  and  the  debtor  filed  a  petitioQ  £»  liqui- 
dation on  the  22nd  of  February : — 

J7(^,  that  the  execution  creditor  was  entitled  to  the  proceeds  of  tho 
execution. 

The  Bankruptcy  Act,  1869,  has  no  retrospective  operation,  and  where  it 
speaks  of  traders,  it  means  such  persons  only  as  were  traders  at  the  time 
when  it  first  came  into  operation. 

Therefore  where  a  person  had  ceased  to  trade  in  1868,  but  in  1871  owed 
various  debts  contracted  during  the  period  he  was  in  trade : — 

Hdd,  that  he  was  not  a  trader  within  the  meaning  of  the  Bankruflc^ 
Act,  1869. 

XHIS  was  an  appeal  from  an  order  of  the  County  Court  Judge 
ot  Norwich,  dated  the  2nd  of  June,  1871,  by  which  an  applica- 
tion by  Mr.  Elijah  Orozier  Bailey,  as  the  trustee  of  the  estate  of 
Roger  Allday  Kerrison  and  Boger  Kerrison,  who  were  partners  in 
Harvey  <&  Hvdson's  bank,  at  Norwich,  to  vary  or  rescind  a  previous 
order  made  on  the  6th  of  Apiil,  and  for  a  declaration  that  not- 
withstanding such  order  the  sheriff  might  be  at  liberty  to  proceed 
with  the  sale  under  the  execution,  or  that  the  proceeds  of  the 
goods,  if  sold,  might  be  applied  in  payment  of  the  execution 
creditor's  debt,  was  dismissed  with  costs. 

Mr.  Bailey  obtained  judgment  against  Jeeh  for  £4178 13$.  8d^ 
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and  on  the  18th  of  February,  1871,  a  writ  of  execntion  was  issued     0.  J.  B. 
and  deliyered  to  the  sheriff  of  Norfolk^  who  seized  the  goods  of       iS7l 
JecTcB  on  the  same  day.    On  the  22nd  of  February  Jecks  filed  a     ExpaHs 
petition  for  liquidation  under  sect.  125,  and  on  the  same  day  a      ^^^i^t* 
reoeiyer  was  appointed,  and  an  interim  injunction  was  granted      jikks. 
until  the  28th  of  February,  on  the  application  of  Jeehi'  solicitor, 
to  restrain  Mr.  Bailey  and  the  sheriff  from  proceeding  further  in 
the  action  and  execution.    Various  proceedings,  by  adjournment, 
took  place  before  the  Begistrar  until  the  6th  of  April  (trustees 
haying  been  appointed  under  the  liquidation  on  the  20  th  of 
March),  when  the  County  Court  Judge,  on  the  application  of  Jecks^ 
solicitor,  made  the  injunction  against  Mr.  Bailey  and  the  sheriff 
perpetual  in  consideration  of  the  trustees  of  the  estate  of  Jecks 
agreeing  to  pay  the  sum  of  £25  in  discharge  of  the  sheriff's 
poimdage,  officers'  fees^  and  charges  for  possession.    On  the  2nd 
of  June  the  order  appealed  against  was  made  by  the  County  Court 
on  the  ground  that  the  order  of  the  6th  of  April  was  drawn  up 
mi\\  the  consent  of  all  parties. 

It  appeared  from  the  eyidence  that  Jeeks  had  formerly  carried 
on  business  as  a  timber  merchant,  but  had  retired  from  business 
in  April,  1868,  and  that  a  portion  of  the  debt  due  to  Mr.  Bailey . 
had  been  contracted  by  Jeck$  while  in  trade.  Mr.  Coaks,  who 
was  the  attorney  for  Mr.  Bailey,  was  also  under-sheriff  for  Norfolk^ 
and  stated  in  his  affidayit  that  he  accepted  payment  of  £25  simply 
in  his  character  of  under-sheriff,  and  that  he  did  not,  by  so  doing, 
intend  in  the  sb'ghtest  degree  to  prejudice  the  rights  of  Mr.  Bailey 
under  the  execution.  It  appeared,  howeyer,  that  after  the  order 
of  the  6ih  of  April  the  sheriff  withdrew  from  possession,  and  up  to 
the  19th  of  May  the  trustees  sold  yarious  portions  of  the  goods 
without  any  objection  being  made  by  Mr.  Bailey,  who,  it  was 
alleged,  must  haye  known  of  the  sales,  as  they  were  widely  adyer- 
tised  in  all  the  local  papers. 

Mr.  Reed,  and  Mr.  Coaem-Hardy,  for  Mr.  SaHey  .*— 

The  acceptanoe  of  the  £25  by  Mr.  Coaks,  in  his  character  of 
tinder-fiheriff,  cannot  affect  the  rights  of  the  execution  creditor, 
and  we  deny  that  the  Order  was  made  by  consent.  As  the  seizure 
preceded  the  act  of  bankruptcy,  we  are  entitled  as  against  the 
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Ex  parte 
Bailet. 

In  re 

JE()K9, 


trustee :  Slater  v.  Finder  (1);  Ex  parte  Boeke  (2).  At  the  time 
the  Bankruptcy  Ad  came  into  operation  Jecks  had  ceased  to  be  a 
trader,  and  the  Act  is  not  retrospective :  Ex  parte  Craven  (3).  If 
the  Court  should  be  of  opinion  that  Jeeks  is  to  be  considered  a 
trader,  sect.  87  (4)  would  not  apply,  as  there  has  been  no  sale. 

[They  also  referred  to  In  re  Plas-yn-Mhotvs  Coal  Company  (5), 
and  to  sect.  15,  subnsect.  5,  of  the  Bankruptcy  Act,  1869.] 

Mr.  Boocburffh,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  Bespon- 
dents,  the  trustees  of  Jeck^'  estate : — 

The  order  of  the  6th  of  April  was  clearly  made  by  consent^  as 
Slater  v.  Finder  was  not  decided  until  the  3rd  of  May,  and  the 
order  was  in  accordance  with  the  law  as  it  then  was:  Ex  parte 
VeneesiiS).  , 

Part  of  the  execution  creditor's  debt  was  a  trade  debt,  and  there- 
fore JeckA  must  be  held  to  be  a  trader :  Bailey  y.  Qrani  (7) ;  and 
sect.  87  of  the  Act  of  1869  will  apply  even  if  there  has  been  no  sale. 

Sib  James  BACONy  C. J«,  after  stating  the  facts  as  above  set  out, 
continued : — 

The  application  made  to  the  County  Court  Judge  on  the  2Dd 
of  June  was  made  mainly  upon  the  authority  of  a  case  then 
recently  decided  in  the  Court  of  Exchequer,  ^>aier  v.  Finder, 
in  which  it  was  held  that  an  execution  creditor  on  a  judgment 


(1)  Law  Eep.  6  Ex.  228. 

(2)  Law  Eep.  6  Ob.  795. 

(3)  Law  Rep.  10  Eq.  648,  657. 

(4)  The  87th  section  is  as  follows : — 
"  Where  the  goods  of  any  trader 

have  been  taken  in  execution  in  respect 
of  a  judgment  for  a  sum  exceeding  £50 
and  sold,  the  sheriff,  or  iu  the  case  of  a 
sale  under  the  direction  of  the  County 
Court,  the  high  bailiff,  or  other  officer 
of  the  County  Court,  shall  retain  the 
proceeds  of  such  sale  in  his  hands  for 
a  period  of  fourteen  days,  and  upon 
notice  being  served  on  him  within  that 
period  of  a  bankruptcy  petition  having 
been  presented  against  such  trader, 
shall  hold  the  proceeds  of  such  sale,  after 
deducting  expenses,  on  trust  to  pay  the 


same  to  the  trustee ;  but  if  no  notice 
of  such  petition  having  been  presented 
be  served  on  him  within  such  period 
of  fourteen  days,  or  if,  such  notice 
having  been  served,  the  trader  agaiust 
whom  the  petition  has  been  presented 
is  not  adjudged  a  bankrupt  on  such 
petition,  or  on  any  other  iictition  of 
which  the  sheriff,  high  bailiff,  or  other 
officer  has  notice,  he  may  deal  with 
the  proceeds  of  such  sale  in  the  same 
manner  as  he  would  have  done  had 
no  notice  of  the  presentation  of  a 
bankruptcy  petition  been  served  on 
him." 

(5)  Law  Rep.  4  Eq.  689. 

(6)  Law  Rep.  10  Eq.  419. 

(7)  9  Bing.  121. 
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for  less  than  £50,  who  had  seized  in  execution  the  goods  of  his  0.  J.  B. 
debtor,  before  the  commission  of  an  act  of  bankruptcy  by  the  ISTI 
latter,  was  entitled  to  the  proceeds  of  the  execution  against  the  ex  parte 
trustee  although  the  adjudication  was  prior  to  the  sale.  On  the  ^^^''*^« 
part  of  the  trustees  it  was  insisted  that  whatever  might  be  the  Jecks. 
law  as  pronounced  by  the  authority  referred  to,  the  order  of  the 
6th  of  April  could  not  be  disturbed,  inasmuch  as  it  proceeded  upon 
a  settlement  or  compromise  of  all  matters  then  in  dispute  between 
the  execution  creditor  and  the  trustees,  and  had  been  made  upon 
the  payment  of  £25,  by  which  the  creditor  was  relieved  of  all  the 
expenses  attending  the  sherifiTs  possession  which  he  would  otherwise 
have  had  to  bear.  It  was  further  insisted  by  the  trustees  that, 
inasmuch  as  part  of  the  debt  for  which  the  judgment  had  been 
recovered,  and  many  other  debts  still  owing  by  the  debtor,  had 
been  contracted  while  he  was  in  trade,  the  creditor  was  precluded 
by  the  87th  section  of  the  Bankruptcy  Act  from  all  benefit  of  his 
execution.  To  this  latter  objection  the  execution  creditor  replied 
that  the  debtor  had  wholly  ceased  to  be  a  trader  from  the  month 
of  April,  1868,  that  the  87th  section  of  the  Act  had  no  retrospective 
operation,  and,  moreover,  that  no  sale  had  taken  place  so  as  to  bring 
it  within  the  words  of  that  section ;  and  several  affidavits  on  both 
sides  were  filed  and  used  upon  this  occasion.  The  learned  Judge 
was  of  opinion  that  the  compromise  upon  which  the  order  of  the 
6th  of  April  was  made,  was  full  and  effectual,  and  that  it  pre- 
vented  him  from  entering  upon  a  consideration  of  any  of  the  other 
&cts  of  the  case,  and  his  judgment  was  delivered  in  these  terms : — 
^I  at  first  thought  of  reserving  my  decision  for  the  purpose  of 
referring  to  the  law  on  the  subject,  and  the  practice  and  decisions 
on  one  or  two  points  in  the  case ;  but  after  having  heard  both  the 
learned  gentlemen,  and  looking  at  the  facts  of  this  case  and  the 
Roctions  of  the  statute  relating  to  it,  I  find  that  it  is  an  application 
under  sect.  71  of  the  new  Bankruplcij  Act  really  to  ask  mc,  sitting 
in  bankruptcy,  to  review  or  vary  the  order  made  on  the  6th  day  of 
April  last,  which  was  an  order  made  with  the  full  knowledge  and 
consent  of  all  the  parties  upon  the  state  of  facts  then  existing. 
Much  has  been  said  by  the  gentlemen  on  both  sides  as  to  the 
question  of  the  bankrupt  being  a  trader  or  non-trader ;  but  I  do 
not  think  the  question  of  trading  or  non-trading  comes  before  me 
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C.  J.  B.     to  offer  any  opinion.     The  real  point  appears  to  me  to  be  tbe 
1871        withdrawal  of  the  sheriff    At  that  time  the  law  was  exceedingly 

Exparis     doubtf ul  as  to  whether  the  filing  of  the  petition  of  arrangement  by 

Bailet.      jjj.^  Jeeis  altogether  defeated  the  execution  and  seizure  by  Mr. 

Jecks.  Baileif  ;  and  Mr.  Bailey y  acting  as  he  was  for  a  large  body  of  very 
jealous  creditors,  took  the  opportunity  of  consulting  one  of  tbe 
most  able  legal  advisers  he  could,  who  happened  to  be  also  the 
under-sheriff,  and  who,  in  order  to  save  the  estate  of  Harveys  & 
Hudsons  the  probable  costs  and  expenses  attending  the  seizure, 
willingly  consented  to  withdraw,  taking  the  sum  of  £25  in  discharge 
of  sheriff's  poundage  and  other  expenses,  by  which  the  estate  of 
Harveys  &  Eudsons  was  exonerated  from  all  liabilities  in  reference 
to  the  execntion ;  and  an  order  was  prepared  carrying  this  agree- 
ment into  effect.  That  order  being  completed  with  the  knowledge 
and  consent  of  all  competent  parties,  and  a  sum  of  money  being 
accepted  by  the  sheriff — ^accepted  in  point  of  fact  by  the  execntion 
creditor,  in  discharge  of  the  sheriff's  poundage,  officers'  fees,  and 
charges  of  possession — it  cannot  now  be  yaried  or  altered  on  the 
application  of  one  of  the  parties  to  it ;  and  I  am  of  opinion  that  no 
case  has  been  made  out  to  induce  me  to  interfere  with  it  I  must, 
therefore,  decide  against  the  application.** 

The  motion  was  therefore  refused  with  costs  on  the  2nd  of  June, 
and  it  is  against  that  order  that  the  present  appeal  has  been 
brought.  The  same  facts,  and  arguments  similar  to  those  which 
were  addressed  to  the  learned  Judge,  have  been  brought  to  my 
attention ;  and  with  one  very  important  addition  of  which  he  had 
not  the  benefit — I  mean  the  recent  decision  of  the  Lord  Chancellor 
in  Ex  parte  BoeJce  (1) — ^the  materials  for  deciding  the  questions 
between  the  parties  are  the  same.  I  had  decided  in  the  last- 
mentioned  case  that  the  seizure  by  an  execution  creditor  which 
had  not  been  completed  by  sale  before  the  title  of  trustee  had 
accrued  could  not  prevail  against  that  title,  but  that  the  goods 
seized  in  execution  belonged  to  the  trustee,  to  be  administered  by 
him  for  the  general  benefit  of  the  creditors.  I  had  arrived  at  that 
conclusion  after  the  best  consideration  that  I  could  give  to  all  the 
provisions,  and  to  what  I  considered  to  be  the  scope  and  meaning 
of  the  statute — ^not  without  a  full  recollection  that  sect  181  of  the 

(1)  Law  Rep.  6  Ch.  795. 
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Act  of  1849  had,  with  other  sections  of  the  former  statutes  in 
bankruptcy,  been  repealed,  but  with  the  full  conviction  that  it  was 
the  intention  of  the  Legislature  that  the  wholesome  provisions  of 
that  section  should  still  remain  in  force,  and  that  the  enactments 
of  the  existing  statute  would  supply  the  place  of  the  repealed 
clause,  and  that  no  intention  was  expressed  in  nor  could  be 
inferred  from  the  enactments  that  it  was  the  object  of  the  Legisla- 
ture to  abrogate  in  effect  one  of  the  most  important  rules  which 
had  been  established  for  the  protection  of  the  general  creditors, 
which  rule  had  been  in  beneficial  operation  since  the  statute 
of  1849  (which  contains  the  sect.  184)  was  passed,  and  which 
had  made  the  English  law  in  bankruptcy  in  accordance  with 
the  principles  of  bankrupt  law  in  other  countries.  As  I  have 
expressed  my  conviction  and  the  reasons  by  which  it  was  arrived 
at  in  the  previous  cases,  it  is  unnecessary  to  repeat  them.  And, 
indeed,  I  feel  it  would  be  improper  to  say  any  more  on  this 
subject,  since  it  has  been  decided  by  authority  by  which  I  am 
not  only  bound,  but  to  which  I  most  sincerely  defer,  that  the 
law  is  different  from  that  which  T  had  taken  it  to  be.  The  case 
of  Shier  v.  Pvrhder  (1)  was  decided  on  a  special  case.  It  was  first 
heard  before  Baron  Martin  and  Baron  BramweU.  The  question, 
which  was  the  same  as  that  which  arose  in  this  case,  was  thought 
BO  new  and  important  that  those  eminent  Judges  directed  it  to  be 
reheard  before  the  whole  Court.  Upon  the  rehearing,  which  took 
place  before  the  Chief  Baron  and  the  Barons  Martin,  Channdl, 
Cleasbtf,  Mr.  Baron  Martin  read  a  judgment  which  he  had  pre- 
pared after  the  first  hearing,  in  which  he  stated  largely  the 
grounds  of  his  decision.  That  decision  was,  that  the  trustee  was  en-* 
titled  only  to  the  proceeds  of  the  execution  remaining  after  satisfy- 
ing the  execution.  The  other  learned  Barons  also  delivered  separate 
judgments  after  bearing  the  second  argument,  in  which  they  all 
concurred  in  deciding  that  inasmuch  as  sect.  184  of  the  Act  of 
1849  had  been  repealed  and  not  re-enacted,  an  execution  levied 
by  seizure  before  an  act  of  bankruptcy  being  valid  at  common 
law  and  not  being  affected  by  any  statutory  enactment,  required 
no  statutory  or  other  protection,  but  remained  effectual,  although 
adjudication  in  bankruptcy  might  occur  before  the  sale.     That 

(1)  Law  Rep.  6  Ex.  228. 
Vol.  Xni.  2  A  2 
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0.  J.  B.     case  was  not  before  me  when  I  decided  in  Ex  parte  Bocke  (1)  that  an 
1871        execution  creditor  who  had  seized^  but  had  not  sold,  the  goods  of 
Fz  paru     ^^  debtor  before  the  presentation  of  a  petition  for  liquidation,  and 
Bailet.      ^Ijq  yf^  restrained  from  proceeding,  was  not  entitled  to  the  pro- 
Jeckb.       ceeds  of  the  sale  as  against  the  trustee.    From  that  decision  an 
appeal  was  brought  and  argued  before  the  Lord  Chancellor  and 
Lords  Justices,  who  adopted  the  judgment  of  the  Court  of  Ex- 
chequer,  noticing  the  difference  between  the  Act  of  1849,  which  con- 
tained sect.  184,  and  the  statute  now  in  operation,  which  contained 
no  such  provision,  and  the  order  appealed  from  was  accordingly, 
and  for  that  reason,  reversed. 

Such,  then,  being  the  state  of  the  law  as  established  by  the 
decisions  I  have  referred  to,  it  appears  clear  that  the  order  now 
appealed  from  is  not  in  accordance  with  the  law  so  established. 
The  learned  County  Court  Judge  pronounced  no  opinion  on  that 
point  of  law,  but  being  of  opinion  that  the  creditor  was  bound 
by  the  compromise  which  had  been  entered  into,  and  the  pay- 
ment of  £25  by  the  trustee  on  the  footing  of  tbat  compromise, 
it  was  not  to  be  disturbed  on  the  grounds  which  had  been  sub- 
mitted to  him.  Now,  having  considered  the  affidavits,  and  attend- 
ing particularly  to  those  which  relate  to  this  part  of  the  case, 
and  to  the  circumstances  which  were  then  in  the  contemplation 
of  the  parties,  and  it  being,  1  think,  clear  that  the  consent  of  the 
creditor  to  the  sheriff's  withdrawing  was  made  upon  a  misap- 
prehension of  the  true  effect  of  the  statute,  I  cannot  say  that 
the  other  grounds  upon  which  the  Court  was  asked  to  vary  or 
rescind  the  order  of  the  6th  of  April  were  to  be  disregarded.  The 
order  was  not  drawn  up,  nor  is  it  expressed  to  be,  by  consent  It  is 
positively  stated  by  the  creditor's  solicitor  (who  was  also  the 
under-sheriff)  that  in  demanding  payment  of  the  sheriff's  pound- 
age and  fees,  and  in  accepting  the  sum  which  was  paid,  he  did  so 
without  prejudice  to  the  rights  of  the  execution  creditor;  and 
although  the  trustees  say  that  this  was  not  their  understanding, 
I  do  not  find  that  the  statement  of  the  creditor's  solicitor  is 
effectually  contradicted,  and  1  think  it  would  be  too  much  to  say 
that  the  order  of  the  6th  of  April  is  one  which  cannot  or  ought 
not  to  be  reconsidered. 

(I)  Decided  on  AprU  17 ;  25  L.  T.  (N.  S.)  287. 
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Then  as  to  the  point  of  the  debt  or  some  part  of  it  having  0.  J.  B. 
been  contracted  while  the  debtor  was  a  trader,  I  am  of  opinion  1S71 
that  the  existing  statute  has,  in  this  respect,  no  retrospectiye  jszparu 
operation,  and  that  it  speaks  of  and  refers  only  to  such  persons  b^u-^y. 
as,  at  the  time  of  its  commencement,  were,  or  should  afterwards  jboks. 
become,  traders.  Now  it  may  be — I  venture  to  say  it  is — a  matter 
to  be  regretted  that  by  the  repeal  of  the  184th  section  of  the  Act 
of  1849,  and  the  failure  of  the  provisions  of  the  existing  statute 
to  supply  the  defect  occasioned  by  that  repeal,  the  protection  to 
creditors  which  the  repealed  section  afforded  has  been  lost  to 
them,  and  some  of  the  inconveniences  which  the  state  of  the 
law  antecedent  to  1849  had  occasioned  will  flourish  in  their  old 
and  vicious  force.  It  may  be  that  the  Legislature  will  think 
fit,  by  some  future  enactment,  to  supply  the  existing  defect. 
With  these  considerations  I  have  nothing  to  do.  I  find  the  law 
clearly  expounded  and  authoritatively  established,  and  in  accord- 
ance with  that  law  I  am  bound  to  declare  that  the  orders  of  the 
6th  of  April  and  of  the  2nd  of  June  must  be  discharged.  Having 
regard  to  what  has  taken  place  between  the  parties,  the  order 
now  to  be  made  must  be  so  guarded  as  to  do  justice  to  all  par- 
ties so  far  as  is  practicable.  It  appears  that  in  consequence  of 
the  order  of  April  (which,  although  it  was  not  consented  to,  was 
concurred  in  by  the  Appellant,)  the  trustees  have  sold  the  goods 
taken  in  execution,  and  that  this  was  done  with  the  knowledge  of, 
and  without  objection  by,  the  Appellant.  The  order  now  to  be 
made  must,  therefore,  be  to  declare  the  rights  of  the  creditor,  direct 
an  account  to  be  taken  of  the  goods  seized  in  execution  and  sold 
by  the  trustees,  and  to  direct  them  to  pay  over  to  the  execution 
creditor  the  net  proceeds  which  shall  appear  to  have  been  received 
by  them,  deducting  the  costs  and  expenses  attending  and  incident 
to  the  sale,  and  deducting  also  the  sum  of  £25,  which  was  paid  to 
the  sheriff.  There  can  be  no  costs  of  the  appeal/ but  the  deposit 
must  be  returned  to  the  Appellant. 

Solicitors :  Messrs.  Linklater  d:  Co.,  agents  for  Mr.  CoakSy  Nor* 
wiek  ;  Messrs.  Slee,  Ovans,  d  BayUy,  agents  for  Mr.  Taylor,  Norwich. 
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Jan,  15, 18. 


M.  B.  LABOUOHERE  v.  DAWSON. 

J^  [1871    L.    174.] 

JSale  of  OoodwiU-^Vendor  setting  up  new  Btuinesa — Bight  to  aoiicU  M 

Customers, 

The  vendor  of  a  business  and  the  goodwill  thereof  may,  in  the  ahsenoe  of 
express  stipulation  to  the  contrary,  set  up  a  business  of  the  same  kind  either  in 
the  same  neighbourhood  or  elsewhere,  and  may  publicly  advertise  the  fact  of 
his  having  done  so ;  but  he  must  not  solicit  the  customers  of  the  old  business 
to  cease  dealing  with  the  purchaser,  or  to  give  their  custom  to  himself. 

Jl  EEVIOTJSLY  to  June,  1871,  a  long-established  brewery  busi- 
ness had  been  carried  on  at  KirkstaU^  near  Leeds^  under  the  firm 
of  Benjamin  Dawson  d:  Co.  The  Defendant,  Edwin  PopfleweU 
Dawson,  was  entitled  to  two-fifths  of  this  business;  the  remain- 
ing three-fifths  formed  part  of  the  estate  of  Benjamin  Dawson, 
deceased,  which,  in  June»  1871,  was  being  administered  by  the 
Court  of  Chancery. 

On  the  12th  of  June,  1871,  an  agreement  in  writing  was  entered 
into  (subject  to  the  sanction  of  the  Court  of  Chancery)  for  the  sale 
by  Edwin  PopphweU  Dawson  and  the  legal  personal  representative 
of  Benjamin  Dawson  to  the  Plaintiffs,  Henry  Labotuhere  and  John 
Staniforth  (trustees  for  the  Plaintiffs,  the  KirkstaU  Brewery  Com- 
pany y  Limited)  of  the  brewery  at  Kirkstall,  and  the  plant,  fixtures, 
utensils,  and  machinery  in  and  about  the  same,  and  also  ^'the 
goodwill  of  the  brewery  business  hitherto  carried  on  at  the 
premises  in  KirJcstaU  hereinbefore  mentioned,  and  the  exdusiYe 
right  to  use  the  name  of  Benjamin  Dawson  dk  Co*  in  connection 
with  the  business  of  brewers."  The  agreement  contained  no  stipu- 
lations to  prevent  the  Defendant  from  himself  setting  up  business 
as  a  brewer. 

The  agreement  received  the  sanction  of  the  Court,  and  had  been 
carried  into  effect  by  the  Plaintiff. 

In  December,  1871,  the  Defendant,  Edwin  Popplewdl  Dawson, 
commenced  to  carry  on  the  business  of  a  brewer  at  Burton-^ifon- 
Trentf  and,  as  was  alleged  by  the  Plaintiffs,  gave  out  that  such 
new  business  was  a  continuation  of  the  business  formerly  carried 


TOL.  Xm.]  EQUITY  OASES.  323 

on  by  the  firm  of  Benjamin  Dawson  &  Co.,  and  also,  by  his       M.  B. 
travellers  and  agents,  solicited  the  customers  of  that  firm  for        1872 
-orders.      Thereupon  the  present  bill  was  filed,  praying  for  an  labouohbbb 
injunction  to  restrain  the  Defendant,  first,  from  carrying  on  the     d^^^q^    » 

business  of  a  brewer  in  such  a  manner  as  to  represent,  or  induce        

customers  to  belieye,  that  the  business  carried  on  by  him  was  the 
same  as  or  in  continuation  of  or  in  succession  to  or  similar  to  the 
business  of  a  brewer  formerly  carried  on  under  the  name  of 
Benjamin  Dawson  &  Co,;  and,  secondly,  from  soliciting  orders  from 
-any  persons  who  were  customers  of  the  late  firm  of  Benjamin 
Dawson  d:  Co.  at  the  time  when  their  business  was  purchased  by 
the  Plaintifis,  and  from  attempting  to  take  away  any  portion  of 
that  business,  and  from  doing  any  act  prejudicial  to  the  goodwill 
thereof 

A  motion  was  now  made  for  an  injunction  according  to  the 
terms  of  the  prayer.  At  the  Bar  the  Plaintiffs  abandoned  the 
relief  sought,  except  as  to  the  solicitation  of  customers.  The  De- 
fendant, however,  insisted  on  his  right  to  solicit  the  customers  of 
the  old  firm;  and  it  was  arranged  that  the  question  should  be 
decided  on  the  motion. 

The  SdicUor  General  (Sir  O.  Jessd),  Mr.  JVy,  Q.C.,  and  Mr.  W. 
F.  Bdbinson,  for  the  Plaintiffs : — 

We  admit  that  the  Defendant  is  fully  entitled  to  set  up  business 
as  a  brewer, — ^nay,  more,  that  he  is  entitled  publicly  to  advertise 
the  fact  of  his  having  done  so ;  and  if  the  old  customers  choose  to 
deal  with  him,  we-  cannot  prevent  them.  But  he  must  not  directly 
solicit  their  custom,  for  by  so  doing  he  would  destroy  the  goodwill 
which  he  has  sold  to  the  Plaintiffs.  The  principle  that  a  man 
may  not  derogate  from  his  own  grant  applies. 

Sir  JB.  BoffgaHay,  Q.C.,  and  Mr.  Marten,  for  the  Defendant  :— 

The  purchasers  of  the  goodwill  of  a  business  are  liable  to  the 
-chance  of  the  vendors  not  retiring  from  business,  and  carrying  off 
the  customers  of  the  old  establishment :  Cook  v.  CoUingridge  (1) ; 
Davies  v.  Hodgson  (2).  It  is  admitted  that  the  Defendant  may 
solicit  the  customers  of  the  old  firm  by  public  advertisement,  but 

(1)  CoUyer  on  Partnership,  p.  174.  (2)  25  Beav.  177. 

2B  2  2 
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M.  B.      it  is  said  that  lie  must  not  solicit  them  privately ;  but  how  is  it 
j  1872        possible  to  draw  the  line  between  public  and  private  solicitation? 


Labouohebb  If  he  may  put  an  advertisement  in  the  newspapers,  why  is  he  to 
Dawbok      ^®  prevented  from  sending  a  circular  ?    Moreover,  why  should  the 

Defendant  be  prevented  from  soliciting  old  customers  to  purchase 

from  him  articles  differing  in  kind  or  quality  from  those  supplied 
by  the  old  firm  ?  No  authority  has  been  cited  in  support  of  the 
application ;  and  in  fact  Cruttwell  v.  Lye  (1)  and  Churton  v, 
Douglas  (2)  are  authorities  the  other  way. 

[They  referred  to  Johnson  v.  EeHdey  (3)  and  HaU  v.  Bar- 
rows  (4).] 


Jan.  18.    Lord  Bomillt,  M.R. : — 

This  suit,  as  far  as  I  can  ascertain,  appears  to  involve  a  new 
question.    The  facts  are  these : — [His  Lordship  stated  them.] 

The  Defendant,  having  set  up  business  SiiBurtony  has  solicited  all 
customers  to  come  to  his  place  of  business.  Nobody  can  doubt  that 
he  was  fully  justified  in  doing  that.  The  sale  of  the  business  did  not 
prevent  him  from  carrying  on  the  same  business  in  the  same  place 
or  at  Burton,  which  is  a  considerable  distance  off.  But  the  ques- 
tion is  this :  Was  he  entitled  to  solicit  personally  the  customers  of 
the  old  firm  to  come  and  deal  with  him  ? 

Now  all  the  cases  admit  that  he  is  entitled  to  carry  on  the  same 
business  wherever  he  pleases,  and  to  solicit  customers  in  any  public 
manner  that  he  pleases.  Then  it  is  argued  that  the  power  of 
soliciting  the  whole  of  the  public  to  deal  with  him  includes  the 
power  of  soliciting  any  one  particular  person  who  is  a  member  of 
the  public.  On  the  other  hand,  the  Plaintiffs  say  this :  ''  You  cannot 
violate  this  principle,  that  if  you  sell  a  thing  you  are  not  entitled 
to  take  away  its  value.  It  is  true  that  you  sold  it  without  binding 
yourself  not  to  carry  on  the  same  business,  yet  you  did  sell  it  ex- 
pressly including  the  goodwill,  that  goodwill  being  the  probability 
of  the  old  customers  going  to  the  new  firm  to  which  you  have 
sold  the  business.    The  question  is,  may  you  go  to  those  very 

(1)  17  Ves.  335.  (3)  34  Beav.  63 ;  2  D.  J.  &  S.  446. 

(2)  Job.  174.  (4)  33  L.  J.  (Ch.)  204. 
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persons  and  try  to  prevent  their  giving  their  custom  to  the  new       H  B. 
£rm  ?    It  is  very  true  you  have  not  entered  into  an  express  cove-       1S72 
nant  that  you  will  not  do  that;  but  there  is  an  implied  covenant  la^^^^bb 
to  that  effect,  for  a  person  cannot  sell  a  thing  and  destroy  the     j^^^™ 

value  of  it."  

I  have  considered  the  matter  very  carefully,  and  although  the 
point  is  suggested  or  hinted  at  in  one  or  two  ca^es,  yet  in  no  case 
I  have  been  able  to  find  has  this  simple  question  come  before  the 
consideration  of  the  Court.    I  am  of  opinion  that  the  principle  of 
equity  must  prevail,  that  persons  are  not  at  liberty  to  depreciate 
the  thing  which  they  have  sold.    Sir  Bichard  BaggaUay  put  this 
question  to  me  very  forcibly  and  very  properly :  Where  are  you  to 
draw  the  line  ?    I  will  state  what  appears  to  me  the  principle  that 
applies  to  such  cases.  In  a  great  number  of  cases  the  Court  has  to 
deal  with  a  matter  which  is  never  precise  until  the  facts  are 
brought  before  the  Court.     There  is  no  point  on  which  a  greater 
amoimt  of  decision  is  to  be  found  in  Courts  of  Law  and  Equity 
than  as  to  what  is  reasonable ;  for  instance,  reasonable  time,  rea- 
sonable notice,  and  the  like.     It  is  impossible  a  priori  to  state 
what  is  reasonable  in  such  cases.    You  must  have  the  particular 
facts  of  each  case  established  before  you  can  ascertain  what  is 
me£uit  by  reasonable  time,  notice,  and  the  like.     So,  in  this  case, 
I  am  of  opinion  the  Defendant  is  not  at  liberty  personally  to  solicit 
the  customers  of  the  old  business  to  come  to  the  new  business. 
But  this  does  not  exclude  what  is  a  reasonable  or  fair  solicita- 
tion of  those  customers ;  this,  however,  is  a  matter  to  be  determined 
in  each  particular  case.    I  will  specify  what  appears  to  me  to  be 
the  rule  in  the  present  case,  so  far  as  it  can  be  laid  down.    In 
the  first  place  the  new  firm,  the   Defendant  in  this  case,  is 
entitled  to  publish  any  advertisement  he  pleases  in  the  papers, 
stating  that  he  is  carrying  on  such  business.    He  is  entitled  to 
publish  any  circulars  to  all  the  world  to  say  that  he  is  carrying  on 
such  a  business ;  but  he  is  not  entitled,  either  by  private  letter  or  by 
a  visit,  or  by  his  traveller  or  agent,  to  go  to  any  person  who  was  a 
customer  of  the  old  firm  and  solicit  him  not  to  continue  his  busi- 
ness with  the  old  firm,  but  to  transfer  it  to  him,  the  new  firm. 
That  is  not  a  fair  and  reasonable  thing  to  do  after  he  has  sold  the 
goodwill.    Customers,  it  is  true,  may  be  affected  by  public  advert 
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M.  R.  tisements  and  public  circulars,  but  that  does  not  in  the  slightest 
1872  degree  militate  against  the  principle  I  have  laid  down. 
liABoucBEBE  Thcu  it  is  said,  Where  are  you  to  draw  the  line  ?  because  this 
DAiraoK  J^g^t  happen,  that  a  person  might  publish  circulars  in  the  papers,. 
^  which  circulars  could  have  no  meaning  whatever,  except  as  a  soli- 
citation to  old  customers  of  the  old  firm,  and  they  would  be  un- 
meaning if  they  related  to  any  new  one.  K  such  a  question  as 
that  came  before  me,  exactly  in  those  terms,  I  should  hold  it  to^ 
be  merely  a  colourable  departure  from  what  he  was  not  to  be 
allowed  to  do,  that  is,  to  send  a  circular  to  customers  of  the  old 
firm,  requesting  them  as  customers  of  the  old  firm  not  to  go  on 
dealing  with  the  person  to  whom  he  had  sold  the  business,  but  to* 
retain  and  employ  him,  who  had  conducted  the  old  firm.  That 
is  the  way  I  should  look  at  it,  and  therefore  to  that  extent  I 
should  grant  the  injunction ;  and  I  should  say  that  the  Defendant 
was  not  to  be  at  liberty  to  apply  to  any  of  the  old  customers 
privately,  by  letter,  personally,  or  by  traveller,  asking  them  to 
continue  their  custom  with  the  Defendant,  and  not  to  go  to  the 
vendees.  There  I  should  stop,  and  I  should  test  any  other  case 
by  considering  whether  it  was  within  those  limits  or  not.  That  is 
the  general  way  in  which  I  should  look  at  it.  I  have  considered 
the  case  as  much  as  I  could  as  the  parties  were  disposed  to  say  that 
they  would,  subject  of  course  to  the  right  of  appeal,  consider  tins 
as  the  hearing  of  the  cause ;  I  therefore  thought  it  would  be  de- 
sirable for  me  to  consider  what  I  ought  to  do  with  the  costs,  whereas 
in  the  case  of  an  ordinary  motion  they  would  be  governed  by 
the  general  rule.  Treating  it  as  the  hearing,  I  think  this  is  a  case 
in  which  I  should  not  give  any  costs  at  all.  I  do  not  think  the 
point  has  been  decided,  at  least  I  cannot  find  it  has  been  decided, 
or  intended  to  be  decided,  in  any  of  those  several  cases  before  Lord 
Eldon,  who  was  the  great  authority  on  the  principles  relating  to> 
these  matters.  Therefore  I  shall  grant  this  injunction,  without 
costs ;  and,  with  the  consent  of  all  parties,  stay  all  further  proceed* 
ings  in  the  cause,  but  reserving  liberty  to  apply  in  case  anything 
should  require  it  subsequently. 


MnruTES : — Order  that  an  Id  junction  be  awarded  against  the  Defendant,  Edmn 
PoppieweU  Datoson^  to  restrain  him,  his  partners,  servants,  or  agents,  from  applying 
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to  any  person  who  was  a  cnstomer  of  the  firm  of  Benjamin  Dawson  A  Co,  prior        M.  R. 
to  the  12th  of  June,  1871,  privately,  by  letter,  personally,  or  by  a  traveller,  jg-g 

asking  sach  customer  to  continue  to  deal  with  the  Defendant,  or  not  to  deal  with         wv^ 

the  Plaintiffs,  the  Kirkstall  Brewery  Company,  Limited.  Labouchem 


Solicitors:  Messrs.  Na^^  Field,  &  Layton;  Messrs.  Patersony 
SnoWy  <&  Bumey. 


V, 

Dawson. 


Jan.  20,  29. 


In  re  HASELFOOT'S  ESTATE.  m.  b. 

CHAUNTLER'S  CLAIM.  ^^^ 

Mortgagee  of  Testator — Unsecured  Debt — Balance  of  Policy  Moneys^Eight  to 

retain  or  tack. 

The  mortgagees  of  a  policy  of  assurance,  mortgaged  to  them  by  a  de- 
ceased testator  to  secure  a  sum  of  money,  received  after  the  testator's  deatb, 
under  the  policy,  a  sum  exce^ing  the  amount  due  to  them  for  principal 
and  interest  in  respect  of  the  mortgage  debt.  They  were  also  creditors  of  the 
testator  for  other  debts  not  secured : — 

J9eZ(f,  that  they  were  entitled  to  retain  the  balance  in  their  hands  in 
discharge  of  their  unsecured  debts. 

Spalding  v.  Thompson  (1)  followed. 

jLHIS  was  a  case  adjourned  from  Chambers  in  a  suit  to  ad- 
minister the  estate  of  T.  P.  Haselfoot,  a  deceased  testator. 

The  testator  had  mortgaged  to  Messrs.  Chauntler  &  Crowih  a 
policy  of  assurance  to  secure  the  sum  of  £300  and  interest.  At 
the  death  of  the  testator  they  had  received  from  the  insurance 
oflBce  £500;  but  the  amount  to  which  they  were  entitled  for 
principal,  interest,  and  costs  was  £438  7d.  8i.,  so  that  they  had  a 
balance  in  their  hands  of  £61  125.  Ad. 

Messrs.  Chauntler  <&  Crouch  claimed  to  be  entitled  to  retain 
the  balance  in  part  discharge  of  a  bill  of  costs  due  to  them  by  the 
testator  for  private  business,  amounting  to  £93  3d.  9c2.,  and  another 
bill  of  costs  for  £30  for  costs  incurred  in  his  behalf  in  a  suit.  The 
testator's  estate  was  insolvent. 

The  executor  of  'Randjod  contended  that  the  balance  ought  to 
be  paid  to  him  as  part  of  the  testator's  estate,  and  that  the 

(1)  26  Beav.  637. 
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M.  B.       claimants  could  only  come  and  prove  in  the  suit  with  the  other 
1872        creditors  for  the  amount  of  their  debts.    It  was  ajrreed  that  the 


In  re       parties  should  submit  to  the  jurisdiction  of  the  Court  in  the  same 
Estate.  ^  ^^'^7  &s  if  ft  bill  for  redemption  had  been  filed  by  the  executor, 

CHi^LKR-8  ^^^^  *  P^^y®'^  ^^^  ^^^^^^  ^^^^®^- 

Claim. 

Mr.  Souihffate,  Q-C.,  for  the  claimants; — 

In  this  case  Messrs.  Chauntter  &  Crov>ch,  having  in  their  hands 
a  larger  balance  than  the  amount  due  to  them  for  principal,  in- 
terest^ and  costs,  are  entitled  to  retain  such  balance  in  satisfiEustion 
of  the  debt  due  to  them  from  the  testator. 

The  case  is  governed  by  Spalding  v.  Thompson  (1).  In  that 
case  Lord  Suffidd  had  effected  a  policy  for  £500  to  secure  a 
judgment  debt  for  that  amount  due  from  him  to  Thompson,  A 
second  judgment  was  obtained  by  Thompson  against  him  for  a 
second  debt  of  £o55.  Lord  Suffidd  the^i  conveyed  his  estates  to 
trustees  to  secure  payment  to  his  judgment  creditors,  after  which 
Thompson  obtained  a  third  judgment  against  him  for  £221,  and  on 
his  death  Thompson  obtained  payment  of  the  policy  money,  and, 
without  disclosing  that  fact,  also  received  from  the  trustees  of 
the  deed  the  amount  due  on  the  first  and  second  judgment.  In 
a  suit  by  Lord  Suffidd's  executor  to  recover  the  amount  of  the 
policy  money,  it  was  held  that  Thompson  was  entitled  to  retain 
it  in  discharge  of  the  three  judgment  debts.  The  testator  in  the 
present  case  was  in  a  similar  position  to  Lord  Suffidd,  and  the 
decision  is  a  direct  authority  in  favour  of  the  claimants. 

In  Bolfe  V.  Chester  (2)  it  was  held  that  since  3  &  4  WilL  4,  c  104, 
a  mortgagee  might  tack  a  simple  contract  debt  to  his  mortgage 
debt  as  against  the  heir,  devisee,  or  executor,  wherever  the  equity 
of  redemption  was  assets  in  their  hands  for  payment  of  simple 
contract  debts.  There  your  Lordship  observed  that  the  principle 
stated  by  Lord  Macclesjidd  in  Coleman  v.  Winch  (3)  established  the 
right  of  the  mortgagee  to  tack  the  simple  contract  debt.  The 
same  principle  was  recognised  in  Thoma;s  v.  Thoma;s  (4).  The  case 
now  comes  before  the  Court  on  the  same  footing  as  if  a  bill  for 
redemption  had  been  filed  by  the  executor  of  B.ajsdfodt^  and  I 

(1)  26  Beav.  637,  (3)  I  P.  Wms,  775. 

(2)  20  Ibid.  610.  (4)  22  Beav.  341. 
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» 

contend  that  he  could  not  now  redeem  without  paying  to  the       M.B. 
mortgagees  the  amount  due  to  them  for  the  bills  of  costs.  1872 


/  Mr.  Hemming y  for  the  executor  of  Haselfoot : —  Ha8islpoot'8 

Estate. 

The  claimants  have  no  right  to  tack  their  own  simple  contract        

debt  to  the  amount  due  on  the  mortgage,  to  the  prejudice  of  the  Claim. 
other  creditors  of  the  testator.  The  law  is  perfectly  well  settled. 
In  the  first  place,  neither  specialty  nor  simple  contract  debts  (not 
being  charges  on  the  estate)  can  be  tacked  against  the  mortgagor. 
Sut  on  the  mortgagor's  death  these  debts,  like  all  other  debts 
become  in  a  sense  charges  on  both  real  and  personal  estate, 
which  are  assets  for  debts.  Therefore,  as  against  the  estate  of 
a  deceased  mortgagor,  debts  for  which  the  real  estate  was  assets 
could  always  be  tacked  to  a  mortgage  of  realty  against  the  heir 
or  devisee,  and  mere  simple  contract  debts  could,  in  like  manner 
and  for  the  same  reason,  be  tacked  against  the  executor  to  a 
mortgage  of  chattels.  This  rule  was  established  (as  to  realty)  in 
Coleman  v.  Winch  (1),  on  which  your  Lordship's  decision  in  Bolfe  v. 
Chester  was  founded ;  and  other  authorities  are  cited  in  Fisher  on 
Mortgages  (2).  But  at  the  same  time  it  was  laid  down  that  this 
tacking  against  the  estate  was  not  permitted  to  the  prejudice  of 
other  creditors  having  a  like  charge  on  the  assets:  Seams  v. 
Banee  (3) ;  and  this  doctrine  also  was  followed  by  your  Lordship 
on  the  second  occasion  when  Bolfe  y.  Chester  (4)  was  mentioned. 
Thomas  t.  Thomas  (5)  and  Irby  y.  Irby  (6)  are  to  the  same  efifect. 
Just  as,  in  Seams  y.  Banee  it  was  held,  by  Lord  Harduuicke, 
that  a  mortgagee  who  lent  a  further  sum  upon  bond  could  only 
tack  it  to  his  mortgage  subject  to  the  rights  of,  and  so  as  not  to 
prejudice,  creditors  under  a  will  by  which  real  estate  was  made 
assets  for  payment  of  debts,  so  a  mortgagee  of  personalty  cannot 
tack  a  simple  contract  debt  except  subject  to  the  rights  of,  and  so 
as  not  to  prejudice,  general  creditors ;  for  personal  estate  in  the 
hands  of  an  executor  is  precisely  in  the  same  position  qua  a 
mortgagee  of  personalty  being  also  a  simple  contract  creditor,  as 
real  estate  made  assets  for  payment,  of  debts  is  qvd  a  mortgagee  of 

(1)  1  P.  Wms.  776.  (4)  20  Beav.  C13. 

(2)  VoL  ii.  88. 1218, 1219.  (5)  22  Ibid.  341. 

(3)  3  Atk.  630.  (6)  Ibid.  217. 
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H.  B.       realty  being  also  a  bond  creditor.    Therefore  the  mortgagees  of 

1872        the  policy  can  have  no  right  to  tack  the  other  debts  due  to  them 

^^       from  the  testator's  estate,  becaose  it  would  put  them  in  competi- 

H^lfoot'b  iJqi^  ^i^ij  other  creditors.    There  is  clearly  no  case  for  set-off,  the 

^   demands  being  in  different  rights ;  and,  in  fact,  this  has  not  been 

Olaih.  contended  for.  The  only  right  that  could  arise  in  this  case  would 
be  that  of  tacking,  and  if,  as  I  submit,  that  cannot  be  established, 
there  is  no  other  ground  on  which  the  balance  can  be  retained. 

Spcddinff  T.  Thompson  (1)  is  distinguishable.  There  the  relation 
between  the  parties  was  such  that,  according  to  your  Lordship's 
yiew,  the  mortgagor  himself  could  not  be  redeemed  without  tack- 
ing, which  was  certainly  not  the  case  with  the  present  testator. 
That  was  a  case,  moreover,  arising  on  judgment  debts,  and  cannot 
in  any  way  affect  the  principle  of  Heams  t.  Banee  (2),  and  Bolfe  t. 
Chester  (3),  and  Irby  y.  Irhy  (4),  in  all  of  which  it  was  held  that, 
where  the  rights  of  other  creditors  would  be  affected,  mortgagees 
were  not  entitled  to  tack,  eyen  after  the  death  of  the  mortgagor. 
Here  the  mortgagees  haye  no  right  of  tacking,  retainer,  or  setroff, 
and  they  cannot  ayail  themselves  of  this  method  to  obtain  pay- 
ment in  full  of  their  own  debts,  the  result  of  which  would  be  that, 
in  case  of  deficiency  of  assets,  all  other  creditors  would  be  com- 
pelled to  accept  a  dividend. 

Mr.  Southgaie,  in  reply : — 

It  has  been  contended  that  Spalding  y.  Thompson  is  distin- 
guishable on  the  ground  that  the  debts  there  were  judgment  debt^ 
but  that  cannot  affect  the  principle  of  the  decision.  This  case 
cannot  be  distinguished  from  CdUmanY.  Winch  (5),  which  decided 
that  an  executor  could  not  redeem  unless  he  paid  the  whole  of  the 
debts  due  from  him  to  the  mortgagor.  An  argument  has  been 
founded  on  the  rights]  of  other  simple  contract  creditors,  but  their 
existence  cannot  affect  the  right  of  the  mortgagees.  Eeamsy. 
Bcmce  does  not  apply.  Your  Lordship's  remarks  in  Spalding  v. 
Thompson  (6)  are  exactly  in  point,  where,  after  saying  that  if  the 
policy  had  been  on  the  life  of  a  stranger.  Lord  Suffidd  oould 

(1)  26  Beav.  637.  (4)  22  Beav.  217. 

(2)  8  Atk.  680.  (5)  1  P.Wme.  775. 

(3)  20  Beav.  610.  (6)  26  Beav.  641. 
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not  haye  enforced  payment  of  the  money  without  payment  of  the  M.  B, 

third  judgment  for  £221,  your  Lordship  observes: — '^ I  haye  to  i872 

consider  whether  it  makes  any  difference  that  the  x>oIicy  was  on  j^  ^ 
the  life  of  Lord  Suffidd,  and  that  the  person  now  suing  is  his  legal  H^mroor'* 

personal  representatiye.     I  cannot  see  any  distinction.     It  is  

equally  the  property  of  Lord  Suffidd  or  part  of  his  estate  which^     Claim. 
came  properly  into  the  hands  of  the  Defendant,  and  which  neither 
Lord  Suffidd  nor  his  executor  is  entitled  to  take  away  until  the 
Defendant  has  been  paid  what  is  due  to  him." 


Jan.  29.    Lord  Eomilly,  M.R. : — 

This  is  a  case  adjourned  from  Chambers  upon  the  following  facts, 
which  were  agreed  upon : — [His  Lordship  then  stated  the  facts  of 
the  case.]  The  question  is,  whether  Messrs.  Ohauntler  &  Crouch 
are  entitled  to  retain  the  balance  in  their  hands  in  discharge  of  the 
amount  which  is  due  to  them,  or  whether  they  must  come  in  and 
proye  for  their  bills  of  costs  and  take  a  diyidend  upon  the  estate. 
Of  course  the  question  would  not  arise  unless  the  estate  were  in- 
solyent.  I  think  they  are  entitled  to  retain  the  amount  of  the 
bilk  of  costs  out  of  the  balance  in  their  hands. 

The  case  of  Spalding  y.  Thompson  (1),  which  was  cited,  seems  to 
me  precisely  in  point  It  is  yery  true  that  it  is  a  decision  of  my 
own,  but  I  do  not  find  that  it  has  oyer  been  reyersed  or  doubted. 
I  haye  reconsidered  the  point  as  to  whether  the  decision  is  right ; 
I  think  it  is,  and  I  must  be  bound  by  it  on  the  present  occasion. 
It  does  not  appear  to  me  to  be  a  case  of  set-off  at  all.  This  is  a 
case  in  which  there  was  at  the  death  of  the  testator  a  sum  of  money 
coming  into  the  hands  J  of  strangers,  and  which  is  claimed  by  the 
executor  as  part  of  the  testator's  estate.  The  strangers  say  that 
the  testator  owed  them  some  money,  and  that  therefore  they  are 
entitled  to  retain  as  much  as  would  pay  the  whole  of  the  amount 
doe  to  them.  This  is  not  a  question  of  set-off.  The  question  of 
set-off  arises  where  there  are  different  payments  by  a  testator  to  a 
stranger,  and  by  the  stranger  to  the  testator,  and  different  rights  in 
respect  of  such  payments.    It  might  arise  in  such  a  case  as  this : 

(1)  26  Beav.  637. 
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M.  R.       where  a  stranger  is  a  debtor  to  the  testator's  estate  at  the  time 

1872       of  his  death  for  £1000,  and  the  execntor  files  a  bill  or  brings  an 

^^       action  against  him  for  the  amount  of  his  debt,  and  the  creditor 

^^^oonTB  gays,  « It  is  very  true,  I  owed  £1000  on  this  account,  but  the 

'      testator  owed  me  £1000  upon  another  account,"  and  there  is  no 

Glahc.  *  parity  between  these  accounts — in  that  case,  if  the  debts  arose  in 
different  rights,  the  Court  would  not  allow  a  set-off.  The  creditor 
might  institute  proceedings  against  the  executor,  but  he  must  pay 
his  debt  to  the  estate,  and  he  would  be  entitled  only  to  his  dividend. 
But  it  would  be  a  strong  thing  to  say  that  where  a  man  has  got  a 
part  of  the  estate  of  a  testator  in  his  hands,  and  the  testator 
owes  him  a  sum  of  money,  he  cannot  be  called  upon  to  deli?er 
up  the  whole,  and  can  only  come  in  for  a  dividend  upon  the  testator's 
estate.  I  do  not  think  that  is  the  law.  I  have  never  so  held,  and 
in  former  cases  I  have  always  distinguished  such  a  case  from  one  of 
set-off  where  there  is  a  cross  demand.  Here  the  claimants  only 
seek  to  retain  what  is  due  to  them,  and  if  the  executors  haye  any 
demand  upon  the  fund,  it  is  upon  the  surplus  and  balance  which 
will  remain  after  discharging  the  debt.  I  am  of  opim'on,  therefore, 
that  the  claimants,  having  a  part  of  the  testator's  estate  in  their 
hands,  are  entitled  to  retain  enough  to  discharge  what  is  dae  to 
them.  I  think  there  should  be  no  costs  of  this  proceeding.  The 
executor  is  entitled  to  his  costs  out  of  the  estate. 

Solicitors :  Messrs.  Ohauntlery  Crouch^  dt  Spencer  ;  Messrs.  Lum^ 
&  Coe. 
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In  re  STOKES'  TRUSTS.  M.B. 

Drudee  Acts — Retiring  Trustee — Imposnbtlity  of  finding  Successor — Appoint'         ^^ 
ment  of  Continuing  Trustees  in  place  of  Continuing  and  Retiring  Trustees,        Feb,  17, 19. 

When  a  trastee  wishes  to  retire,  and  a  successor  cannot  be  found,  the  Court 
can  appoint  the  continuing  trustees  to  be  sole  trustees  in  the  place  of  the  con- 
tinuing and  retiring  trustees. 

IHIS  was  a  Petition  under  the  Tvvslee  Ads  by  the  eestuis  que 
irud  nnder  the  will  (dated  the  7th  of  June,  1867)  and  five 
codicils  of  Oeorge  Stokes^  who  died  on  the  27th  of  August,  1870. 
The  testator  appointed  Mary  Ann  Stokes,  George  Edward  StoJces, 
and  F.  M.  BaU,  trustees  of  his  will  and  codicils  (two  of  whom, 
m,  Mary  Ann  Stokes  and  Oeorge  Edward  Stokes,  were  also  bene- 
ficiaries thereunder).  He  availed  himseK  of  the  statutory  powers 
of  appointing  new  trustees,  but  expressly  directed  that  upon  any 
new  appointment  the  number  of  trustees  might  be  augmented  or 
reduced. 

The  trust  property  consisted  of  leaseholds,  stock,  and  cash. 

In  January,  1872,  John  Puddiek  was  appointed  a  new  trustee 
of  the  will  and  codicils  in  the  place  of  F.  M.  BaU :  and  the  lease- 
holds were  assigned  so  as  to  become  vested  in  Mary  Ann  Stokes^ 
George  Edward  Stokes,  and  John  Puddiek  ;  but  the  stock  and  cash 
had  not  been  transferred. 

Oeorge  Edward  Stokes  now  wished  to  retire  from  the  trust,  but 
a  successor  could  not  be  found.  Under  these  circumstances  the 
Petitioners  asked  for  the  appointment  of  Mary  Awn  Stokes  and  John 
Puddiek,  to  be  trustees  of  the  will  and  codicils,  in  the  place  of 
Mary  Ann  Stokes,  George  Edward  Stokes^  and  John  Puddiek  ;  and 
for  a  vesting  order. 

Hr.  Charles  Hall,  for  the  Petitioners,  submitted  that  if  George 
Mtoard  Stokes  had  retired  in  January,  1872,  when  Puddiek  was 
appointed,  the  appointment  of  Puddiek  as  trustee  in  the  place  of 
G.  E.  Stokes  and  F.  M.  BaU  would  have  been  valid ;  that  such  an 
appointment  as  now  sought  was  within  the  Trustee  Act,  1850,  s.  32, 
az^d  was  in  itself  most  reasonable.    The  only  result  of  a  refusal  of 
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M.B.  the  order  would  be  the  institution  of  an  administration  soit^in 

1872  which  all  proceedings  would  be  immediately  stayed  as  against 

jvi7fl  George  Edward  Stokes. 

Stokes* 

Tbcbts.  rp^j,  Mastee  OF  THE  BoLLS  Said  that  the  application  was  en- 
tirely novels  and  would  require  consideration  before  it  was  granted. 


1871 


Feb.  19.  The  Master  of  the  Bolls  said,  that  although  he  had 
never  met  with  such  a  case  before,  he  considered  Mr.  JSaWs  aigu- 
ment  to  be  well  founded,  and  that  such  an  order  as  was  required 
could  be  made  under  the  Tnislee  Acts;  and  he  made  the  order 
as  prayed. 

Solicitors :  Messrs.  M.  &  F.  Ddvidson. 


M.  R.  Ex  parte  COEPUS  CHEISTI  COLLEGE,  OXFORD. 


Bailway  Comjpany — LancU  taken  hy  different  Companiei — Permanent 


Dee.  9.  Investment  of  Purchase-money — Costs. 

Portions  of  lands  belonging  to  a  corporation  were  taken  by  four  differs! 
companies,  the  undertakings  of  three  of  which  afterwards  became  united : — 

Eddf  that  the  costs  of  a  joint  permanent  investment  of  the  pnrchane 
moneys  must  be  borne  in  halves  by  the  subsisting  companies. 

In  re  Maryport  Railway  Act  (1)  doubted  and  not  followed. 

xHTS  was  a  Petition  for  the  permanent  investment  of  six  sums  of 
money  paid  into  Court  under  the  Laaids  Clauses  Consolidation  Ad 
in  respect  of  six  pieces  of  land  formerly  belonging  to  Corpus 
Christi  College^  Oxford^  which  had  been  taken  for  the  purposes 
of  certain  railway  companies.  Two  of  these  pieces  of  land  had 
been  taken  by  the  South  Western  BaUway  Company^  two  by  the 
Chreai  Western  Bailway  Company,  one  by  the  Oxford  and  Bugby 
Bailway  Company,  and  the  remaining  one  by  the  CheUenham  and 
Chreai  Union  Bailway  Company.  After  the  lands  were  taken,  but 
before  the  purchase-money  was  paid  into  Ciourt,  the  two  last- 

(1)  32  Beav.  397. 
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named  companies  were  merged  by  Act  of  Parliament  in  the  Oreai 
Western.    The  moneys^  howeyer,  were  paid  in  to  the  accounts  of 
the  old  companies,  whose  undertakings  had  been  transferred  to 
the  Oreai  Western  Railway  Company. : 
The  only  question  was  as  to  how  the  costs  were  to  be  borne. 

Mr.  Cooksan,  for  the  Petitioners. 

Mr.  Oasdee,  for  the  South  Western  BaQway  Company^  submitted 
thai}  as  the  lands  had  been  taken  by  four  railway  companies,  three 
of  which  were  now  represented  by  the  Oreai  Western  BaUway  Cowr 
jpany,  the  South  Western  Company  ought  to  bear  only  one-fourth 
of  the  costs,  and  the  Cheat  Western  Company  ought  to  bear  the 
remaining  three-fourths :  In  re  Maryport  BaUway  Act  (1). 


.:a^ 


Mr.  H  A.  Qiffard^  for  the  Oreat  Western  Bailivay  Company : — 

In  the  case '  cited  the  moneys  were  paid  into  Court  by  three 
distinct  companies,  the  Maryport  Company,  the  South  Durham 
Company,  and  the  Eden  Valley  Company.  After  the  payment  had 
been  made  the  two  latter  compcmies  were  dissolved,  and  their 
rights  and  liabilities  transferred  to  the  Stockton  and  Darlington 
BaUway  Company.  Here  the  rights  of  the  Oxford  and  Bugby 
BaUway  Company  and  the  CheUenham  and  Oreat  Union  BaUway 
Company  were  transferred  to  the  Oreat  Western  BailuHiy  Company 
before  the  payment  into  Court ;  and  though  the  money  was  paid 
to  the  accounts  of  the  two  defunct  companies,  it  was  in  reality 
paid  by  the  Oreai  Western  BaUway  Company.  The  costs  ought  to 
be  borne  equally,  according  to  the  role  laid  down  in  Ex  parte 
Bishop  of  London  (2). 

The  I^Iasteb  of  the  Bolls  expressed  a  doubt  whether  the 
cose  of  In  re  Maryport  BaUway  Act  had  been  correctly  decided ; 
and  ordered  the  costs  to  be  borne  equally  by  the  South  Western 
and  Oreat  Western  Companies. 

Solicitors :  Messrs.  PoumaR,  Son,  Cross,  dt  Knott ;  Mr.  Orombie  ; 
Messrs.  Young,  Maples,  Teesdale,  &  Co. 


A.  A. 

1871 


Ex  parte 

GOBFX78 

Gbbibti 

Ck)LLCGB, 
OXFOBD. 


(1)  32  Beav.  397. 


(2)  2  D.  P.  &  J.  14. 
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M.B.  In  r<5  JONES. 

^^^         Solicitor — Returning  Officer  for  EUcticn  qf  School  Board^-Elemeniary  Eduoaium 
FA.  21  26.  -^^»  1^10 — Bill  of  Costs — Taxation, 

A  solicitor,  who  was  appointed  retuniing  officer  for  the  election  of  a  school 
hoard  under  the  Elementary  Education*  Act,  1870,  sent  in  a  hill  of  his 
charges  in  the  usual  form  of  a  solicitor's  hill  of  costs,  including  hoth  the 
election  charges  proper,  and  attendance  at  the  hoard  after  the  election  was 
over.    On  a  motion  to  discharge  the  common  order  for  taxation : — 

Held,  that,  as  he  had  hy  the  form  of  hi^  hill  of  costs  constituted  himself 
solicitor  to  the  hoard,  the  hill  in  question  was  liahle  to  taxation. 

1  HIS  was  an  application  on  behalf  of  Mr.  B.  Sevan  Jones,  a 
solicitor,  to  discharge  a  common  order  for  taxation  of  a  bill  of  his 
fees  and  charges  as  returning  officer  of  the  Uannon  School  Board, 
in  South  WaleSy  on  the  ground  that  they  were  not  taxable  nnder 
the  statute. 

Mr.  Jones  acted  as  returning  officer  in  consequence  of  a  requisi- 
tion sent  to  him  by  the  Education  Department,  requiring  him  to 
take  proceedings  for  the  election  of  a  school  board  in  the  said 
parish.  He  accordingly  took  the  necessary  steps,  the  election  was 
held,  and  he  attended  the  first  meeting  of  the  school  board,  and 
took  down  the  minutes  of  the  proceedings. 

The  bill  in  question  was  in  the  ordinary  form  of  a  solicitor's 
bill  of  costs,  and  amounted  to  the  sum  of  £25  17s.  7cL  It  con- 
tained the  following  among  other  items : — 

"Haying  received  answer  from  Education        £     ».    d. 
Department  to  elect  school  board,  in- 
structions for  notice  accordingly 

"  Instruction  for  forms  of  voting  papers 

"  Drawing  same     ..... 

"  Copy  fqr  printer  ..... 

*'  Engaged  all  day  conducting  election       .         3 

**  Instructions  for  declaration  of  poll 

"  Attending  first  meeting  of  board  and  draw- 
ing up  minutes  of  proceedings    .         .         2    2    0 

"  Writing  Education  Department  respecting 

first  meeting   .....  50 

''  Letters,  messengers,  &c.         •         .         .  10    6." 
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The  school  board  obtained  the  common  order  for  the  taxation       M.  B. 
of  the  said  bill.  1872 

By  the  first  part  of  the  second  schedule  to  the  Elemenlary  Edu^  j^  re 
cation  Act,  1870  (33  &  34  Vict,  c  75),  it  is  provided  that  the  ^^ 
Education  Department  may  order  the  appointment  of  any  o£Scer3 
for  the  purpose  of  the  election  of  a  school  boards  and  that  the 
expenses  of  the  election  and  taking  the  x>oll  in  any  district,  other 
than  the  metropolis,  shall  be  paid  by  the  school  board  out  of  the 
school  fund. 

Mr.  Fry,  Q.C.,  and  Mr.  Bemr,  in  support  of  the  motion : — 

This  bill  is  not  taxable  under  the  Solicitors  Ad,  for  the  Court 
has  no  jurisdiction  over  a  solicitor  in  respect  of  any  act  done  by 
him,  except  in  his  character  of  solicitor.  The  returning  officer, 
under  the  JElementary  Education  Act,  is  not  necessarily  a  solicitor, 
and  the  accident  of  his  being  a  solicitor  in  this  case  cannot  give 
the  Court  jurisdiction  to  order  his  bill  of  fees  and  charges  to  be 
taxed.  We  admit  that  the  charges  are  in  the  form  of  a  solicitor's 
bill,  but  that  cannot  affect  the  right  of  taxation. 

In  the  case  of  In  re  Ward  (1)  it  was  held  that  the  fees  of  a 
steward  of  a  manor,  who  was  a  solicitor,  but  acted  in  the  character 
•of  steward  only,  were  not  taxable  under  6  &  7  Vict.  c.  75. 

Mr.  SofUhgate,  Q.G.,  and  Mr.  Everitt,  for  the  School  Board : — 

This  is  a  different  case  from  that  of  In  re  Ward.  We  do 
not  deny  that  some  one  not  a  solicitor  or  attorney  might  have  been 
appointed  returning  officer,  and  that  then  his  charges  could  not 
have  been  taxable.  But  if  a  solicitor  is  appointed  returning 
officer,  and  he  sends  in  a  solicitor's  bill  of  costs,  he  cannot  say 
that  the  school  board  are  precluded  from  taking  that  course  which 
the  statute  has  provided  to  ascertain  what  the  amount  of  the  bill 
is.  The  test  is  this : — Suppose  that  Jones,  having  delivered  a 
solicitor's  bill,  had  wrongfully  obtained  possession  of  assets  beyond 
the  amount  of  his  bill  and  retained  him,  could  not  a  summary 
application  have  been  made  to  oblige  him  to  give  them  up? 
Again,  if  he  had  brought  an  action  on  this  bill  within  the  month, 
could  not  the  Court  have  set  it  aside  P    If  he  had  charged  a  lump 

(I)  5  Beav.  401. 
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M.  B.  sum  the  case  would  have  been  different,  but  he  has,  by  the  form 
1872  of  his  bill  and  hj  the  nature  of  the  charges,  one  of  which  is  for 
In  re  attendance  at  the  board  after  the  election  was  over,  chosen  to  con- 
stitute himself  a  solicitor.  On  these  grounds  we  submit  that  th& 
order  was  regular. 

Mr.  Fn/y  in  reply : — 

The  mere  fact  of  the  bill  being  in  the  form  of  a  solicitor's  bill  is 
not  sufficient,  as  it  was  accompanied  by  no  statement  of  special 
circumstances.  He  was  performing  the  duties,  not  of  a  solicitor, 
but  of  a  returning  officer,  in  respect  of  which  this  Court  has  no- 
jurisdiction. 


Feb.  26.    Lord  Eomilly,  M JR. : — 

I  am  of  opinion  that  Mr.  Janes  has  constituted  himself  the 
solicitor  for  the  school  board,  and  that  his  bill  of  costs  is  taxable. 
The  bill  is  not  confined  to  his  duties  as  returning  officer,  but 
includes  an  item  for  attending  the  first  meeting  of  the  board  and 
preparing  the  minutes  of  proceedings. 

The  motion  must  be  refused,  but  as  the  case  is  one  of  general 
importance,  the  costs  must  be  costs  in  the  matter. 

Solicitors :  Messrs.  G.  L.  P.  Eyre  &  Co. ;  Mr.  Caleoit 
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BBUTTON  V.  VESTET  OF    ST.  GEORGE'S,   HANOVER     v.^M. 

SQUARE.  1871 

[1870    B.    250.]  ypp.  13, 14. 

Metropolis  Local  Management  Acts  Amendment  Ad,  1862  (25  dh  26  Vict.  c.  102, 
n.  75,  107) — Summons  ifgainst  Builder — Person  engaged  in  any  Work — 
Occupier  not  served — Tifne/or  taking  out  Summons — Completion  of  Frame*- 
work  of  Building, 

A  summons  imder  the  Metropolis  Local  Management  Acts  Amendment 
Act,  1862,  for  building  beyond  the  general  line  of  buildings  in  a  street,  is 
only  good  against  the  builder  if  it  is  issued  whilst  the  building  complained 
of  is  in  course  of  erection.  After  the  completion  of  the  work,  l^e  smnmons 
should  be  against  the  owner  or  occupier. 

The  six  months  limited  by  sect  107  for  the  commencement  of  any  pro- 
ceedings for  penalties  under  the  Act,  begins  to  run  from  the  time  when  the 
stmeture  is  discoyered  to  be  so  far  advanced  as  to  shew  the  full  extent  of  the 
projection  complained  of,  and  not  from  the  completion  of  the  building. 

XHIS  was  a  suit  by  the  occupier  of  a  house,  No.  12,  Queen  Street, 
Majfair,  to  restrain  the  Vestry  of  St  Oeorge*8,  Hanover  SqiMre, 
from  demolishing  a  conservatory  which  they  alleged  extended 
beyond  the  general  line  of  buildings  in  the  street,  and  was,  there- 
fore, within  the  provisions  of  sect.  75  of  the  Metropolis  Local 
Manoffement  Acts  Amendment  Act,  1862  (25  &  26  Vict.  c.  102)  (1). 


(1)  Sect.  75  is  in  the  following  words : 
— ''The  one  hundred  and  forty-third 
section  of  the  first  recited  Act,  and  the 
one  hundred  and  fortieth  section  of  the 
Act  passed  in  the  seventh  year  of  His 
Majesty  King  George  the  Fourth, 
chapter  one  hundred  and  forty-two, 
intituled  an  Act  for  consolidating  the 
trusts  of  the  several  turnpike  roads  in 
the  neighbourhood  of  the  Metropolis 
north  of  the  Biver  Thames  are  hereby 
repealed;  and  in  lieu  thereof  be  it 
enacted,  that  no  building,  structure, 
or  erection  ahall,  without  the  consent 
in  writing  of  the  Metropolitan  Board 
of  Works,  be  erected  beyond  the  gene- 
ral line  of  buildings  in  any  street, 
place,  or  row  of  houses  in  which  the 


same  is  situate,  in  case  the  distance  of 
such  line  of  buildings  from  the  high- 
way does  not  exceed  fifty  feet,  or  within 
fifty  feet  of  the  highway  when  the 
distance  of  the  line  of  buildings  there- 
from amounts  to  or  exceeds  fifty  feet, 
notwithstanding  there  being  gardens  or 
vacant  spaces  between  the  line  of  build- 
ings and  the  highway,  such  general 
line  of  buildings  to  be  decided  by  the 
superintending  architect  to  the  Metro- 
politan Board  of  Works  for  the  time 
being;  and  in  case  any  building, 
structure,  or  erection  be  erected,  or  be 
begun  to  be  erected  or  raised,  without 
such  consent,  or  contrary  to  the  terms 
and  conditions  on  which  the  same  may 
have  been  granted,  it  shall  be  lawlul 
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y.-C.  M.         The  house  in  question  was  a  comer  house,  and  had  a  portico 

1871       projecting  over  the  front  door  about  four  feet  beyond  the  main  wall 

Bbcttok     of  the  house,  and  the  portico  was  surmounted  by  a  wall  betweeo 

Vktby  of    t^r®®  *i^  ^^^^  f^*  high,  which  formed  a  sort  of  parapet  to  it 

St.  Qbobob'b,  Jn  August,  1869,  the  Plaintiff  contracted  with  a  builder,  named 

Hanoyeb  o       »  '  ' 

Squabe.  Thomas  Rvdkin^  to  erect  a  conservatory  of  wood  and  glass  upon 
the  portico.  The  contract  provided  that  the  work  should  be  com- 
pleted by  the  10th  of  September.  As  a  preliminary  work,  it  was 
necessary  to  pull  down  the  parapet  wall.  The  work  was  begun 
on  the  15th  of  August,  and,  as  far  as  the  frame-work  was  con- 
cerned, was  completed  by  the  24th  of  August,  and  the  whole  was 
completed  by  the  20th  of  September. 

On  the  26th  of  August,  1869,  one  of  the  parish  officers  came  and 
inspected  the  works,  and  took  down  the  name  and  address  of  the 
builder  and  of  the  Plaintiff  The  Plaintiff  thereupon  called  upon 
the  clerk  to  the  vestry,  and  stated  that  if  the  vestry  had  any 


for  the  vestry  of  the  parish,  or  the 
board  of  works  for  the  district  in  which 
such  bnilding  or  erection  is  situate,  to 
cause  to  be  made  complaint  thereof 
before  a  justice  of  the  peace,  who  shall 
thereupon  issue  a  summons  requiring 
the  owner  or  occupier  of  the  premises, 
or  the  builder  or  person  engaged  in  any 
work  contrary  to  this  enactment,  to 
appear  at  a  time  and  place  to  be  stated 
in  the  summons  to  answer  such  com- 
plaint, and  if  at  the  time  and  place 
appointed  in  such  summons  the  said 
complaint  shall  be  proved  to  the  satis- 
faction of  the  justice  before  whom  the 
same  shall  be  heard,  such  justice  shall 
make  an  order  in  writing  on  such 
owner  or  occupier,  builder  or  person, 
directing  the  demolition  of  any  such 
building  or  erection,  or  so  much  thereof 
as  may  be  beyond  the  said  general  line 
so  fixed  as  aforesaid,  within  such  time 
as  such  justice  shall  consider  reasonable, 
and  shall  also  make  an  order  for  the 
payment  of  the  costs  incurred  up  to 
the  time  of  hearing ;  and  in  default  ot 


the  building  or  erection  complained  of 
being  demolished  within  the  time 
limited  by  the  said  order,  the  said 
vestry  or  board  shall  forthwith  enter 
the  premises  to  which  the  order  relates, 
and  demolish  the  building  or  eractioa 
complained  of,  and  do  whatever  may 
be  necessary  to  execute  the  said  order, 
and  may  also  remove  the  materials  to 
a  convenient  place,  and  SQbseqnently 
sell  the  same,  as  they  think  fit ;  and 
all  expenses  incurred  by  the  said  vestiy 
or  board  in  carrying  out  the  said 
order  and  in  disposal  of  the  said 
materials,  may  be  recovered  by  the 
said  vestry  or  board  from  the  owner  or 
occupier  of  the  (Aid  premises,  or  the 
builder  or  person  engaged  in  the  wwk, 
either  by  action  at  law  or  in  a  summaiy 
manner  before  a  justice  of  the  peace, 
at  the  option  of  the  said  vestry  or 
board,  in  manner  provided  by  the 
two  hundred  and  twenty-seventh  seo- 
tion  of  the  firstly  recited  Act  as  to  the 
recovery  of  penalties.* 
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objection  to  the  proposed  bailding  he  should  fight  the  question,     V.-O.  M, 
and  that  he  wished  to  know,  before  he  paid  the  contractor  or  pro-        I87i 
ceeded  with  the  building.    No  further  complaint  being  made,  the     bbutton 
Plaintiff  allowed  the  building  to  be  completed,  and  paid  the    y    ^^y^p 
builder.  St.  Gkobge's, 

The  Defendants  then  determined  to  endeayour  to  obtain  an  Squabk* 
order  for  the  demolition  of  the  building,  under  sect.  75  of  the 
Metropolis  Local  Management  Acts  Amendment  Ad,  1862,  and  on  the 
22nd  of  September,  1869,  in  consequence  of  a  report  of  their 
surveyor  then  laid  before  their  committee  of  works,  they  gave 
instructions  to  one  of  their  officers  to  ascertain  whether  the  Metro* 
politan  Board  of  Works  had  sanctioned  the  building.  Mr.  VuRiamy, 
the  superintending  architect  to  the  Metropolitan  Board,  on  being 
applied  to,  stated  that  no  such  sanction  had  been  given,  and 
recommended  that  action  should  be  taken  under  sect  75  of  the 
Act. 

The  Defendants  thereupon  took  steps  to  obtain  the  certificate 
from  Mr.  VuHiamy  that  the  conservatory  projected  beyond  the  line 
of  buildings  in  the  street,  and  on  the  14th  of  January,  1870,  they 
wrote  to  Rtidktn,  the  builder,  that  steps  would  be  taken  against 
him  unless  the  building  in  question  was  removed.  It  did  not 
appear  whether  BiAdkin  received  that  letter  or  not,  but  some  time 
shortly  either  before  or  after  that  date  he  disposed  of  his  business 
and  went  to  Australia. 

On  the  2nd  of  March,  1870,  the  Defendcmts  received  the  certifi- 
cate of  Mr.  VuUiamy  that  the  conservatory  projected  beyond  the 
line  of  building  in  the  street,  and  on  the  4th  of  March,  1870, 
a  summons,  returnable  on  the  11th  of  March,  was  issued  by  Mr. 
Knox,  the  police  magistrate,  against  Thomas  Budkin  for  unlawfully 
erecting  a  bay  window  or  conservatory  of  wood  and  glass  over  the 
portico  of  the  house,  No.  12,  Queen  Street  ^  May  fair ^  without  the 
sanction  of  the  Metropolitan  Board  of  Works,  beyond  the  general 
line  of  building. 

The  summons  was  left  at  the  place  of  business  formerly  used  by 
BudJcin^  and  on  the  10th  of  March  the  foreman  who  had  superin- 
tended the  erection,  and  was  in  the  employment  of  BudkirCs 
successor,  brought  the  summons  to  the  Plaintiff.  The  hearing  of 
the  summons  was  adjourned  from  time  to  time,  but  came  on  to  be 
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V.4J.  M.  heard  before  Mr.  Knox  on  the  22nd  of  April.    The  Plaintiff  had 

1871  instructed  ooansel  to  appear  on  his  behalf  and  oppose  the  order, 

r  bbutton  ^^'^  ^^  objection  was  taken  on  behalf  of  the  Defendants  to  his 

-. V  riffht  to  be  heard,  on  the  ground  that  the  summons  was  directed, 

Vbbtby  of        '^^  . 

St.  Gkobob*8,  not  against  him,  but  against  the  builder. 

ri  A  VOVHSR 

Sqcabk.  The  Plaintiff,  in  order  to  escape  the  technical  objection,  and  to 
~"  have  an  opportunity  of  being  heard,  directed  that  his  counsel 
should  also  be  instructed  to  appear  on  behalf  of  Budkin.  Mr. 
Knox  then  made  an  order  for  the  demolition  of  the  conservatory, 
but  gave  leave  to  state  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench.  He  had  inspected  the  structure,  and  pronounced 
it  an  improvement  to  the  appearance  of  the  street.  Delay  took 
place  in  settling  the  case,  from  the  illness  of  the  Plaintiff  and  the 
absence  of  Budkiny  and  on  the  80th  of  July,  1870,  the  Defendants' 
surveyor  wrote  to  the  Plaintiff,  stating  that,  in  accordance  with  the 
orders  of  the  vestry,  he  should  commence  to  demolish  the  conser- 
vatory, and  the  Plaintiff  wrote  in  answer,  requesting  the  surveyor 
to  call  upon  him  before  commencing  the  demolition.  He,  however, 
replied  that  his  instructions  were  peremptory,  and  that  he  had  no 
discretion.  No  one  except  the  Defendants  made  any  objection  to 
the  conservatory,  and  the  next  door  neighbour  said  he  considered 
it  an  improvement. 

The  bill  was  accordingly  filed,  and  an  interim  order  was  made 
on  the  2nd  of  August.  The  Plaintiff  still  desired  to  have  the  case 
stated  for  the  opinion  of  the  Queen's  Bench,  but  the  Defendants 
declined  to  continue  the  negotiations,  on  the  ground  that  the 
magistrate  had  no  power  to  grant  a  case  after  the  order  had  been 
drawn  up  and  signed  by  him. 

The  suit  was  now  heard  on  motion  for  decree. 

Mr.  OottreU,  and  Mr.  Hume  WiUiamSy  of  the  Common  Law  Bar, 
for  the  Plaintiff: — 

The  summons  is  bad,  having  been  served  upon  the  wrong 
person.  The  Metropolis  Local  Manciffemeni  Acts  Amendment  Act, 
8.  75,  requires  a  summons  to  be  issued  against  'Hhe  owner  or 
occupier  or  the  builder  or  person  engaged  in  any  work  contrary  to 
this  enactment"  At  the  time  this  summons  was  taken  out  there 
was  no  person  engaged  in  any  work,  and  the  only  persons  against 


VOL.  XIIL]  EQUITY  OABES.  345 

whom  a  summons  could  haye  issued  were  the  owner  and  occupier,     V.-0.  H« 
^nd  the  Defendants  are  bound  by  this  objection,  having  insisted       1871 
before  the  magistrate  upon  treating  the  summons  as  being  against     Bbuttoh 
Mudkin,    The  meaning  of  the  Act  is,  that  if  the  structure  com-    y^gr^Y  of 
plained  of  is  completed,  the  summons  must  be  against  the  owner  or  &^«oBOB;'fl» 
occupier ;  if  not  completed,  it  may  also  be  against  the  builder,  who,      Squabb. 
while  engaged  in  the  work,  would  be  compelled  to  notice  such  a 
summons.    The  summons  is  also  bad,  as  being  out  of  time.    The 
offence,  if  any,  was  recJly  committed  on  the  24th  of  August,  when 
the  framework  was  put  up,  and  the  six  months  during  which  it  was 
possible,  under  sect.  107  of  the  Act,  to  proceed  for  penalties,  began 
to  run  from  that  time  (1).  Consequently,  the  six  months  had  expired 
before  the  summons  was  taken  out,  and  all  remedy  was  gone. 
The  architect's  certificate  does  not  conclude  all  question  as  to 
whether  a  structure  projects  beyond  the  line  of  building  of  the 
street :  Simpson  y.  SnUth  (2).    The  yestry  haye  no  [right  to  do 
what  they  haye  attempted  here — ^that  is,  to  order  part  of  the 
FlaintifiTs  house  to  be  pulled  down  without  allowing  him  to  be 
heard  oa  the  question :  Cooper  y.  Wandstoorih  Board  of  Works  (3). 

Mr.  Schoniberffy  Q.C.,  and  Mr.  StreeteUy  of  the  Common  Law  Bar, 
for  the  Defendants : — 

The  yestry  haye  no  power  to  take  proceedings  under  sect.  75 
without  the  certificate  of  the  superintending  architect  to  the  Metro- 
politan Board  of  Works  that  the  structure  complained  of  extends 
beyond  the  general  line  of  buildings  in  the  street.  This  certificate 
is  a  necessary  preliminary  to  the  decision  of  the  magistrate: 
Yestry  ofSL  Oeorges,  Hanover  Square  y.  Sparrow  (4).  And  when 
the  magistrate,  haying  the  certificate  before  him,  has  giyen  his 
decision,  it  is  final — Simpson  y.  Smith — eyen  if  the  certificate 
itself  is  not  conclusive:  Bauman  y.  Vestry  of  St.  Panoras  (5), 

(1)  Sect.  107  is  in  the  following  cognizable  before  a  justice,  unless  the 
words : — •"  The  two  hundred  and  thirty-  complaint  respecting  such  ofifence  shall 
third  section  of  the  firstly  recited  Act  have  been  made  before  such  justice 
is  hereby  repealed ;  and  in  lieu  thereof  within  six  months  next  after  the  com- 
be it  enacted,  that  no  person  shall  be  mission  or  discovery  of  such  offence." 
liable  for  the  payment  of  any  penalty         (2)  Law  Rep.  6  0.  P.  87. 
or  forfeiture  under  the  recited  Acts  or         (3)  14  C.  B.  (N.  S.)  180. 
ihis  Act,  or  any  bye-law  made   by         (4)  16  Ibid.  209. 
virtue  thereof  for  any  offence  made         (5)  Law  Bep.  2  Q.  B.  528. 
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VX).  M.     The  vestry  took  steps  to  obtain  the  certificate  of  the  architect 

1871        as  soon  as  the  structare  was  completed,  and  they  issued  the  sam- 

BBUTToa     nions  as  soon  as  they  obtained  the  certificate.    There  has,  therefore, 

y    ^'         been  no  laches,  and  there  is  no  hardship  on  the  Plaintiff  in  order- 

8t.Gbobqb*0,  ing  the  stracture  to  be  demolished,  inasmuch  as  he  knew  that  he 

Square,      was  building  at  his  peril  when  he  did  so  without  obtaimng  the 

permission  of  the  Metropolitan  Board. 

The  summons  as  issued  is  quite  within  the  provisions  of  the 
Act  It  may  be  either  against  the  owner,  or  against  the  occupier, 
or  against  the  builder,  or,  lastly,  against  any  one,  such  as  a 
labourer,  engaged  upon  the  work  complained  of;  and  the  vestry 
have  a  full  option  as  to  which  of  those  parties  they  will  proceed 
against 

The  summons  is  within  the  time  limited  by  the  Act.  Time 
does  not  begin  to  run  till  the  completion  of  the  building  com- 
plained of,  for  otherwise  a  builder  might  always  defeat  the  Act  by 
delaying  the  completion  of  his  building  till  more  than  the  six 
months  had  elapsed. 

Sib  B.  Malins,  Y.C,  after  stating  the  facts  of  the  case,  con- 
tinued:— 

The  framework  being  completed  on  the  24th  of  August^  I  am 
clearly  of  opinion  that  the  oflence,  if  there  was  any,  was  then 
committed,  and  that  from  that  time  the  six  months  prescribed  by 
the  statute  began  to  run,  and  it  consequently  expired  on  the  25th 
or  26th  of  February  following.  These  Acts  must  receive  a  rea- 
sonable construction,  and  a  work  complained  of  by  the  parish  autho- 
rities might  have  been  a  large  one,  which  would  take  a  year  or 
two  to  complete,  and  then,  when  it  is  obvious  that  what  they 
regard  as  an  offence  is  about  to  be  committed,  by  the  erection  of 
the  framework  or  outer  wall,  as  the  case  may  be,  it  cannot  be 
contended  that  they  may  lie  by  for  a  year,  and  let  the  party  incur 
all  the  expense  of  the  building,  and  then  say  the  offence  was  not 
committed  till  the  work  was  completed,  and  six  months  after- 
wards come  forward  and  say  they  are  in  time,  because  there  was 
no  offence  till  the  work  was  completed.  My  opinion  is,  that  in 
the  case  of  buildiug  beyond  the  line  of  the  street,  the  offence  is 
committed  the  moment  it  is  clear  that  there  will  be  an  intra* 
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sion  on  the  prohibited  space,  and  &om  that  time  the  Act  begins     V.-G.  M. 
to  run.  1871 

Then  this  ofiTence  being  completed,  according  to  my  view,  on     bbutton 
the  24th  of  August,  but  even  on  the  evidence  of  the  parish  autho-    y   *'"     f 
rities  on  the  20th  of  September,  they  make  no  remonstrance  or  St.Gbobgb'9» 
communication  to  the  Plaintiff,  but  on  the  4th  of  March,  1870,      Squabs/ 
they  take  out  a  summons  before  Mr.  Knox,  not  against  the  Plain-       ~' 
tiff,  but  against  Bodkin,  the  builder,  who  had  in  the  meantime 
given  up  his  business  and  gone  to  Australia,  or  somewhere.    The 
summons  is  then  left  at  Eudkina  former  place  of  business,  there 
being  no  evidence  of  his  being  alive,  and  it  is  only  by  an  accident 
that  it  reached  the  Plaintiff ;  and  if  it  had  not  reached  him,  this 
farce  would  have  been  gone  through,  that  an  order  would  have 
been  made  upon  Budkin  to  pull  down  part  of  the  Plaintiff's  house, 
and,  if  he  had  not  obeyed  the  order,  it  would  have  been  done  by 
the  parish  authorities.    It  is  most  remarkable  that  such  an  absurd 
course  should  be  thought  justifiable  by  any  one,  and  incredible 
that  it  should  affect  any  one's  property  in  England. 

It  then  being  admitted  by  the  parish  authorities  that  if  I  dis- 
miss this  bill  the  Plaintiff  will  be  entirely  at  their  mercy,  and 
they  may  send  some  one  to  demolish  the  conservatory,  I  must 
now  decide  the  question  between  the  parties.  The  Act  of  Par- 
liament contains  very  stringent  powers,  which  the  necessities  of 
the  community  may  require,  but  which  must  be  reasonably  exer- 
cised, and  it  is  of  the^  highest  importance  that  parties  affected  by 
the  exercise  of  them  should  have  proper  notice  of  what  is  about  to 
be  done,  and  an  opportimity  of  being  heard.  That  is  one  of  the 
points  decided  in  Cooper  v.  Wandsworth  Board  of  Works  (1),  where 
the  parish  officers  of  Wandsworth  sent  a  party  of  workmen  to  de- 
molish a  house  in  contravention  of  an  Act  of  Parliament,  without 
giving  any  notice  to  the  owner.  He  brought  an  action  against 
them,  and  the  Court  of  Ck>mmon  Pleas  decided  that  it  was  not  right 
to  demolish  his  property  without  his  being  heard  on  the  question. 
In  the  present  case,  the  Plaintiff's  house,  or  part  of  it,  for  the  prin- 
ciple is  the  same,  would  have  been  demolished  without  his  having 
the  slightest  opportunity  of  being  heard  on  the  subject. 

It  is  contended  that  a  proper  notice  was  given  to  the  builder. 

(1)  14  C.  B.  (N.  S.)  180. 
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y.-G.S£.     The  Act  of  Parliament  is  very  reasonably  framed,  and  is  nn- 
1871       dbubtedly  for  the  public  benefit.    I  quite  agree  with  all  the 

Bbuttoh     observations  which  have  been  cited  from  the  judgment  of  the 

^    ^'         Court  of  Common  Pleas,  that  it  is  for  the  public  benefit  that  the 
St.Gboboe's,  uniformity  of  streets  should  be  maintained,  and  that  those  who 

Squabs,  interfere  with  that  uniformity  should  be  brought  to  justice  in  a 
regular  manner ;  and  the  Act  of  Parliament  provides  very  regular 
and  distinct  machinery  for  the  purpose.  [His  Honour  then  read 
sect  7$  of  the  Metropolis  Local  Management  Ads  Amendment  Ad, 
1862,  and  continued : — '] 

Now  observe  the  power.  They  are  to  give  notice  to  the  oocu* 
pier,  builder,  or  person  engaged  in  the  work  contrary  to  the 
enactment,  and  then  they  make  an  order  that  such  builder  is  to 
demolish.  Here  the  builder  is  no  longer  engaged  in  the  work. 
Mr.  Budkin  had  no  more  connection  with  it  after  he  went  away 
on  the  20th  of  September,  when  his  work  was  done,  than  his 
footman,  if  he  had  one,  who  might  have  been  discharged  the  same 
day,  would  have  had  on  the  4th  of  March.  I  cannot  conceive  a 
proceeding  more  absurd,  more  unwarranted,  and  more  irrational, 
than  that  this  vestry,  or  their  advisers,  should  have  thought  it 
proper  to  serve  this  notice  upon  Mr.  Budkin,  who,  six  months 
before,  erected  this  building,  and  who  probably  did  not  care  whether 
it  was  pulled  down  or  left  to  remain,  and  who  was  in  &ct  a  total 
stranger  to  the  matter.  The  obvious  meaning  of  the  Act,  in  my 
opinion,  is  that  where  there  is  a  known  occupier  and  a  builder,  the 
proper  person  to  proceed  against  is  the  occupier,  who  is  the  em- 
ployer of  the  builder,  and  that  the  builder  is  named  in  the  Act  of 
Parliament  because  in  many  cases  the  parties  do  not  know  who 
employs  him,  and  their  notice  to  the  builder  is  in  such  a  case  con- 
sidered to  be  sufficient  I  cannot  doubt  that  this  is  the  reasonable 
construction  of  the  Act,  for  it  says  that  the  notice  must  be  to  the 
builder,  or  person  engaged  in  any  work  contrary  to  the  enactment, 
so  that  it  is  not  sufficient  to  give  notice  to  a  person  who  has  some 
time  previously  been  engaged  in  the  work.  And  I  entirely  agree 
with  the  reason  given  by  Mr.  Hume  Williams  for  that,  namely,  that 
while  he  is  engaged  in  the  work  he  will  naturally  tiiink  it  his 
duty  to  take  some  notice  of.  a  proceeding  of  this  sort  But  when 
he  has  completed  the  work,  been  paid,  and  gone  away,  it  is  inmia- 
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terial  to  him  whether  the  work  is  ordered  to  be  pulled  do?m,  or  is     v.-O.  M. 
maintained.  -     1B71 

I  am,  conBequently,  of  opinion  that  the  notice  of  the  4th  of  bbutton 
March  to  Mr.  Budkin  was  altogether  void.  Being  a  notice  neither  y^^^  q, 
to  the  owner  nor  to  the  occupier,  nor  to  any  person  engaged  in  St.  George's, 

,  JjLAKOTEB 

building,  it  was  altogether  a  nullity,  and  I  cannot  conceive  any-  Square. 
thing  more  irrational  than  that  the  vestry  should  present  this 
notice  to  Mr.  Budkin,  and  then,  when  he  was  not  to  be  found,  by 
their  counsel  object  to  the  appearance  of  counsel  for  the  occupier, 
on  the  ground  that  he  was  not  served  with  the  summons,  and 
should  then  endeavour  to  enforce  an  order  which  they  had  thus 
obtained,  that  Mr.  Budkin  should  go  and  demolish  part  of  the 
Plaintiff's  house,  and  insist  that  if  he  did  not  do  so,  they  would  de- 
molish it  themselves. 

I  decide,  then,  that  the  offence  was  committed  upon  the  24th  of 
August,  when  the  framework  of  the  conservatory  was  put  up. 
Mr.  Streeten  has  argued  very  ably  for  his  view,  which  I  think  wholly 
unsustainable;  but  he  admitted  in  effect  that  the  offence  was 
committed  on  the  24th  of  August,  when  he  allowed  that  a  sum- 
mons might  have  been  taken  out  on  the  25th.  Mr.  Sehomberg 
argued  that  the  vestry  could  do  nothing  till  the  architect  to  the 
board  of  works  had  made  his  report  Accordingly  they  correspond 
for  six  months  with  Mr.  VvUiamy^  and  at  last  obtain  a  certificate 
behind  the  back  of  the  Plaintiff  that  the  conservatory  projects 
beyond  the  line  of  building  of  the  street,  and  then  treat  the 
builder  as  the  only  person  interested.  Now  I  think  that,  upon 
the  true  construction  of  the  Act  of  Parliament,  they  were  not 
bound  to  obtain  the  opinion  of  the  architect  before  taking  out  the 
summons.  The  Act,  in  order  to  prevent  delay  or  improper 
expenditure,  provides  that  it  is  "  to  be  decided  by  the  superintend- 
ing architect  for  the  Metropolitan  Board  of  Works  for  the  time 
being;  and  in  case  any  building,  structure,  or  erection  be  erected, 
or  be  begun  to  be  erected  or  raised,  without  such  consult,  or 
contrary  to  the  terms  and  conditions  on  which  the  same  may  have 
been  granted,  it  shall  be  lawful  for  the  vestry  of  the  parish,  or  the 
board  of  works  for  the  district  in  which  such  building  or  erection 
is  situate,  to  cause  to  be  made  complaint  thereof  before  a  justice 
of  the  peace."    It  is  proved  that  on  the  26th  or  27th  of  August  the 
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V.-G.  M.    Plaintiff  challenged  them  to  raise  the  question,  and  they  might 

1S71        immediately  have  taken  out  the  summons ;  and  though  it  might 

Bbutton     be  open  to  the  magistrate  to  say  that  he  would  not  decide  the 

Vestbt  of    question  in  the  absence  of  the  architect's  certificate,  it  might  have 

St.  Gkobge'8,  been  obtained  after  the  summons  was  taken  out. 

Hanover  .  i      ,  ,  .        . 

Squabe.  The  question  whether  the  vestry  were  m  time  turns  upon 
the  construction  of  the  107th  section  of  the  Metropolis  Load 
Management  Acts  Amendment  Ad.  It  is  a  limitation  clause,  and 
substitutes  the  period  of  six  months  for  the  three  months  required 
by  the  previous  Act.  And  it  enacts  **  that  no  person  shall  be  liable 
for  the  payment  of  any  penalty  or  forfeiture  under  the  said  recited 
Acts,  or  this  Act,  or  any  bye-law  made  by  virtue  thereof  for  any 
offence  made  cognizable  before  a  justice  "  (this  is  an  offence  cog- 
nizable before  a  justice),  ''  unless  the  complaint  respecting  such 
offence  shall  have  been  made  before  such  justice  within  six  months 
next  after  the  commission  or  discovery  of  such  offence." 

I  am  of  opinion  that  the  offence  here  was  discovered  on  the 
26th  of  August ;  because  a  communication  was  then  made  to  the 
parish  o£Scers.  Consequently  the  six  months  from  that  time 
expired  on  the  26th  of  February,  and  the  summons  was  too  late 
in  that  respect  also. 

Then  it  is  admitted  that  the  erection  cannot  be  an  injury  to 
any  human  being.  The  only  person  who  could  have  objected,  the 
next  door  neighbour,  prefers  the  conservatory  to  the  wall  which 
was  there  previously.  Then,  in  spite  of  all  remonstrances,  the  yestry 
make  a  peremptory  order  to  demolish  the  building  on  the  3rd  of 
August,  1870.  To  prevent  this,  a  bill  is  hastily  put  on  the  file  on 
the  2nd  of  August.  And  it  shews  the  enormous  value  of  the 
preventive  powers  of  the  Court  that  its  interference  was  able  to 
prevent  the  demolition.  Then  the  bill  has  been,  after  various 
delays,  brought  to  a  hearing,  simply  because  the  parish  officers 
have  throughout  insisted  on  doing  what,  in  my  opinion,  would 
have  been  a  monstrous  wrong. 

In  my  opinion  they  have  been  wrong  in  every  step.  There  must 
be  a  perpetual  injunction,  and  they  must  pay  the  costs  of  the  suit 

Solicitors:  Mr.  W.  T.  Boyddl;  Messrs.  Copron,  Ddton^  dt 
Siiehins. 
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PEMBERTON  v.  BARNES-  v.^.  m. 

1872 


[1869    P.    87.] 

Jurisdiction  of  Court — Chief  Clerk — Master  in  Chancery  Abolition  Act  (15  d  16 
Vict.  c.  80)— iSSo^s  by  Aiiction  in  Chambers  be/ore  the  Chief  Clerk, 

The  Court  has  power,  since  the  passing  of  the  Master  in  Chancery  Abditiqn 
Act^  to  have  a  sale  of  real  estate,  directed  to  he  sold  under  the  Court,  made  hj 
auction  in  Chamhers  hefore  the  Chief  Clerk ;  and  where  all  parties  interested 
are  suijurisy  and  before  the  Court,  they  may,  if  they  think  it  expedient,  have 
a  sale  effected  in  this  manner.  Where,  however,  there  are  parties  not  before 
the  Court,  or  not  sui  Juris,  the  duty  is  thrown  upon  the  Court  of  determining 
what  is  the  most  beneficial  mode  of  conducting  the  sale,  and  the  fact  of  the 
power  having  fallen  into  disuse  tending  to  shew  that  its  exercise  was  in 
general  inexpedient^  the  Court  directed  a  sale  by  an  auctioneer. 

This  was  a  motion  that  an  estate  which,  by  an  order  of  the  Lord 
Chancellor,  dated  the  14th  of  July,  1871,  and  made  in  a  partition 
suit  (1),  had  been  directed  to  be  sold  with  the  approbation  of  the 
Judge,  and  with  liberty  to  any  of  the  Defendants  to  bid,  might  be 
sold  before  the  Chief  Clerk  to  the  highest  bidder  at  such  time 
and  place  as  might  be  approved  by  the  Judge  in  Chambers. 

The  estate  was  held  in  undivided  moieties,  the  Plaintiffs  being 
trustees  in  fee  simple  of  one  moiety,  and  the  Defendants,  J'ames 
Barnes  and  ThomoB  Barnes,  being  entitled  to  the  other  moiety  for 
successive  life  estates,  with  power  to  acquire  the  fee  simple.  The 
moiety  vested  in  the  Plaintiffs  was  held  by  them  on  trust,  subject 
to  a  small  annuity,  for  a  Mrs.  Kay  for  life,  with  an  absolute  power 
for  her  to  appoint  by  will,  and  in  default  of  appointment,  for  her 
next  of  kin.  Mrs.  Kay  had  obtained  leave  to  appear,  and  was 
represented  at  the  hearing.  The  present  application  was  made 
by  the  Defendants,  and  Mrs.  Kay  also  concurred. 

Mr.  CoUan,  Q-C,  and  Mr.  Speed,  for  the  Defendants : — . 

This  application  is  to  have  the  sale  carried  out  by  the  Chief 
Clerk  in  the  way  sales  used  to  be  effected  before  the  Master. 
The  Master  in  Chancery  AMiiion  Act  (15  &  16  Vict  c.  80),  s.  37, 
enacts  that  after  the  first  day  of  Michaelmas  term,  1852,  all  or 

(1)  Law  Rep.  6  Ch.  685. 
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Y.-C.H.     any  of  the  powers,  authorities,  and  jnrisdictiony  given  to  the 

1872       Masters  in  Ordinary  by  any  Act  or  Acts  then  in  force,  may  be 

TwMBEsnov  exercised  by  the  Master  of  the  Bolls  and  Yioe-ChanceUors  respec- 

BABvn      tiyely.    The  terms  of  this  clanse  inclade  the  power  of  selling, 

— *       and  this  power  has  been  in  fact  actually  exercised :  WaierJunue  v. 

Wilkinson  (1).    That  was,  in  fact,  a  sale  by  tender,  bnt  was 

treated  as  being  identical  in  effect  with  a  sale  by  auction,  and  the 

biddings  were  allowed  to  be  opened  on  the  ground  of  the  identity. 

The  Court  may  direct  the  Chief  Clerk  to  sell,  and  he  would  do  so 

in  the  same  manner  as  the  Master  did  formerly.    The  JLuier  in 

Chaneertf  Ahciition  Act  received  the  Boyal  assent  the  day  before 

the  Suihn  in  Chancery  Belief  Ad  (15  &  16  Vict,  a  87),  by  the 

42nd  section  of  which  the  Masters  and  their  clerks  and  appointees 

were  exempted  from  taking  oat  an  auctioneer's  licence.     It  is 

therefore  to  be  inferred  that  the  later  Act  was  intended  to  be  in 

force  notwithstanding  the  change  of  procedure. 

Mr.  Pearson,  Q.C.,  and  Mr.  Bowdiffe,  for  Mrs.  Kay : — 

The  only  object  is  to  save  heavy  auctioneers'  fees,  and  obtain 
the  largest  possible  price  for  the  estate ;  and  we  support  the  pre- 
sent application  on  that  ground. 

Mr.  Okuse,  Q.C.,  and  Mr.  James  Kaye,  for  the  Flaintiffi : — 

There  is  no  instance  since  the  passing  of  the  Master  in  Chancery 
Abolition  Act  of  a  direction  for  a  sale  by  auction  in  Chambers. 
In  Waierhouse  v.  Wilkinson  there  had  been  originally  an  at- 
tempt to  sell  by  auction,  and  what  took  place  before  the  Chief 
Clerk  was  a  completion  of  that  attempt.  No  Judge  has  since  the 
Act  presided  over  a  sale  by  auction,  but  the  uniform  course  has 
been  for  the  Court  to  fix  upon  an  auctioneer ;  one  reason  for  this 
being  that  he  is  a  man  who  must  know  how  to  conduct  a  sale.  A 
sale  is  not,  by  sect  26  of  the  Master  in  Chancery  Abolition  Ad, 
or  by  Cons.  Ord.  xxxv.,  rule  1,  stated  as  one  of  the  things  to  be 
done  in  Chambers ;  and  it  does  not  necessarily  follow  that  the 
Judge,  acting  through  the  Chief  Clerk,  had  all  the  powers  fo^ 
merly  possessed  by  the  Masters.  Lord  St,  Leonards  treats  the 
power  as  being  non-existent :  Vendors  and  Purchasers  (2).     More- 

(1)  1  H.  &  M.  636.  (2)  14th  Ed.  p.  98. 
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over  the  Chief  Clerk  is  not  exempted  from  the  penalty  for  not     Y.^.  M. 
taking  ont  an  auctioneer's  licence,  and  nothing  the  Court  could       1872 
do  would  prevent  an  auctioneer  from  applying  for  the  penalties  Pkmbebton 
for  acting  without  a  licence.    The  machinery  even  for  a  sale  does      bj^^^k 
not  exist,  the  sale-room  having  been  sold  under  sect  51  of  the       — 
Master  in  Chancery  Abolition  Act. 

Mr.  Cotton^  in  reply : — 

Waterhouse  v.  Wilkinson  (1)  is  a  distinct  authority  shewing  that 
the  Chief  Clerk  may  sell  by  auction  in  Chambers,  and  it  becomes 
part  of  his  duty  to  sell,  if  he  is  ordered  to  do  so  by  the  Judge, 
There  is  no  real  question  of  liability  to  a  penalty.  Sect.  51  of  the 
Matter  in  Chancery  Aholiiion  Act  simply  directs  the  sale  of  the 
Master's  o£Qce8  which  had  become  useless.  Lord  8t  Leonards 
merely  states  the  fietct  of  the  disuse  of  the  practice  of  selling  in 
Chambers,  not  that  the  power  had  ceased. 

Sib  E.  Malins,  V.O.  : — 

This  is  a  suit  for  the  partition  of  the  Tring  Park  estate,  the 
value  of  which  may  be  safely  assumed  to  be  not  less  than 
£200,000.  The  parties  before  me  may  be  considered  as  interested 
in  equal  moieties.  The  Lord  Chancellor  has  directed,  in  lieu  of 
partition,  a  sale  of  the  estate,  and  the  form  of  the  order  shews 
clearly  that  he  contemplated  a  sale  by  auction.  It  was  suggested 
before  me  in  Chambers  that  the  sale  might  be  made  by  tender, 
but  I  stated  my  reasons  for  thinking  that  such  a  mode  of  selling 
was  not  expedient,  and  all  parties  now  concur  in  desiring  a  sale 
by  auction.  But  it  appears  that  an  auctioneer  would  require  to 
be  remunerated  by  a  percentage  which  would  amount  to  more 
than  £1,000,  and  the  Defendants  have  suggested  that  the  auction 
should  be  conducted  before  my  Chief  Clerk.  No  person  inte- 
rested opposes  this  course ;  but  the  matter  appeared  to  me  to  be  of 
80  much  general  importance  that  I  would  not  decide  the  question 
in  Chambers,  but  thought  it  should  be  argued  by  counsel  in  Court ; 
and  I  am  now  able,  quite  satisfactorily  to  my  mind,  to  decide  it. 

The  first  question  is  as  to  the  power  of  the  Court  to  direct  a 

CI)  1 H.  &  M.  636. 
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y.-0.  M.     sale.    It  is  quite  certain  that,  though  it  was  the  ordinary  practice 

1872        before  the  passing  of  the  Master  in  Chancery  Abolition  Ad  to  sell 

PacBBBioir   estates  before  the  Master,  sales  have  not  since  been  made  before 

bJ;«.     ^^^  C!hief  Clerks.    The  passage  on  that  subject  in  Lord  8L 

Leonards*  work,  which  is  merely  a  statement  of  &ct»  not  an 

authority,  is  as  follows  (1) :  '^  The  auctioneer  is  approved  of 
upon  evidence  of  his  fitness ;  for  estates  are  not  sold  before  the 
Chief  Clerk  as  they  used  to  be  before  the  Master,  but  in  the 
general  way  by  auction." 

Now,  although  the  practice  of  selling  before  the  ofBcer  of  the 
Court  has  ceased,  it  does  not  follow  that  the  power  to  sell  does  not 
exist.  Mr.  Glasse  has  argued  against  the  power  mainly  on  the 
42nd  section  of  the  15  &  16  Vict.  c.  87,  which  exempts  Masters 
from  taking  out  the  licenses  as  auctioneers  which  are  required  hj 
the  Act  of  8  &  9  Vict.  c.  15.  The  Act  of  15  &  16  Vict  c.  87, 
curiously  enough,  received  the  Boyal  assent  the  day  after  the 
Master  in  Chancery  Abolition  Act.  Sect.  42  is  as  follows : — [His 
Honour  then  read  the  section,  and  continued : — ]  Nothing  can  be 
more  dear  than  that  the  Master  and  the  Master's  clerks,  and  any 
person  appointed  by  the  Master,  are  exempted  from  the  penalties 
for  acting  as  an  auctioneer  without  a  licence.  That  can  hardly  be 
limited  to  the  Master  and  the  Master's  officers,  for  what  the  Legisla- 
ture had  in  view  was  sales  by  the  Court  of  Chancery ;  and  I  think 
the  fair  meaning  is,  that  sales  by  the  Court  were  intended  to  be 
protected  from  licenses,  and  that  the  Master  was  named  simply 
because  he  was  the  officer  of  the  Court  by  whom,  in  fact,  such 
sales  were  conducted ;  and  although  the  Master  is  there  named,  I 
agree  jveith  Mr.  Cotton's  argument  that  the  36th  section  of  the 
Master  in  Chancery  Abolition  Act  applies  to  the  case. 

I  have  never  before  heard  that  anything  whateyer  which  could 
be  done  by  a  Master  or  a  Master's  clerk  cannot  now  be  done  by 
the  Judge  with  the  aid  of  the  Chief  Clerk,  or  by  the  Chief  Clerk 
under  the  authority  of  the  Judge ;  and  accordingly  it  was  enacted 
by  sect  36  of  the  Master  in  Chancery  Abolition  Act  that :  ^*  From 
and  after  the  first  day  of  Michaelmas  term,  1852,  all  or  any  of 
the  powers,  authorities  and  jurisdiction  given  to  the  Masters  in 
Ordinary  of  the  said  Court  by  any  Act  or  Acts  then  in  force  may 

j(l)  14th  Ed.  p.  98. 
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be  exercised  by  the  Master  of  the  Bolls  and  the  Yice-Chancellors     V.-a  M. 
respectively ;"  and  therefore  it  is  quite  clear  now  that  the  power       1872 
given  to  the  Masters  by  an  Act  then  in  force  to  sell  estates  under  an  pkhbkbtox 
order  of  the  Court  of  Chancery,  without  being  liable  to  auctioneers      u  J^,m. 

duty,  "  may  be  exercised  by  the  Master  of  the  Eolls  and  the  Vice-        

Chancellor  respectively ;"  and  when  the  Chief  Clerk  is  spoken  of 
as  selling  or  presiding  at  an  auction,  or  receiving  biddings,  he  is 
merely  acting  as  the  officer  of  the  Vice-Chancellor.  It  is  clear  also, 
I  think,  from  the  report  of  Waierhouse  v.  Wilkinson  (1),  that  that 
was  the  view  of  Vice-Chancellor  Wood,  and  that  he  intended  the 
estate  to  be  sold  by  competition ;  which  may  be  either  by  open 
bidding,  that  is,  by  auction  properly  so  called,  or  by  tender,  which 
is  also  a  kind  of  auction.    He  says  (2) :  **  The  Chief  Clerk  declared 
the  Plaintiff  had  made  the  higher  offer;    and  the  question  is, 
whether  that  declaration  constitutes  this  gentleman  the  purchaser 
conclusively,  so  as  to  oust  the  ordinary  practice  with  reference  to 
the  opening  of  biddings  upon  a  higher  price  being  offered  before  a 
sale  is  finally  confirmed*    It  appears  that  the  Chief  Clerk  never 
treated  this  proceeding  by  sealed  tenders  as  anything  else  than  an 
auction  under  a  more  convenient  form.^   I  think  that  implies  that 
it  is  competent  for  the  Court  to  sell  by  auction  before  its  own 
officer.    I  have  therefore  no  doubt,  both  on  authority  and  on  the 
construction  of  the  Acts  of  Parliament,  that  I  have  the  power,  if  I 
think  it  expedient,  to  direct  this  or  any  other  sale  to  be  made 
before  my  Chief  Clerk  at  my  own  Chambers  or  elsewhere,  instead 
of  by  an  auctioneer. 

But  it  is  important  that  a  power  which  has  fallen  into  disuse 
because,  as  I  am  satisfied,  it  was  found  that  its  exercise  was  not 
very  expedient,  should  not  be  lightly  revived,  especially  since 
the  practice  of  opening  biddings  has  been  abolished  by  Act  of 
Parliament ;  and  I  should  be  slow  to  revive  it  unless  I  saw  that  its 
revival  would  be  for  the  benefit  of  all  parties.  And  that  leads  me 
to  consider  the  question  of  expediency.  If  I  had  before  me  all  the 
))arties  interested,  it  would  be  for  them  to  decide,  and  if  they  all 
wished  to  have  the  sale  made  before  the  Chief  Clerk,  I  should  not 
hesitate  to  adopt  their  view.  I  may  assume  that,  as  to  the  moiety 
which  belongs  to  the  Barnes  family  I  have  all  the  parties  before 

(1)  1  H.  &  M.  636.  (2)  1  H,  &  M.  638. 
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V.-O.  M     me,  because,  though  it  is  limited  to  Dr.  Barnes  for  life,  with  succes- 

1872        give  remainders  to  his  son  for  life,  and  to  his  son's  issue,  and  to  hi» 

PxMBBKroN   daughter  for  life  and  his  daughter's  issue,  as  Dr.  Barnes  has  a 

Barnes     po^er  of  appointment,  I  may  practically  consider  him  the  owner  of 

the  fee.    But  Mrs.  Kay  is  only  tenant  for  life,  with  a  testamentary 

power  of  appointment,  and  therefore,  while  she  is  alive,  I  can: 
neither  know  to  whom  she  will  appoint,  nor  who  will  take  if  she 
dies  intestate.  Therefore  I  have  not  all  parties  before  me,  and  no* 
consent  can  remoye  the  difiScuIty*  I  must,  therefore,  take  the 
course  which  I  think  most  expedient. 

Now  I  think  this  estate  is  one  which  is  likely  to  be  eagerly  com- 
peted for,  and  there  is  much  force  in  Mr.  Olasse's  observation  that 
an  auctioneer  knows  where  to  send  his  particulars,  and  how  to  bring 
up  bidders  and  to  manage  them  better  than  any  one  else ;  and,  con- 
sidering that  there  must  necessarily  be  some  expense  in  selling,, 
and  that  the  expense  of  a  sale  under  an  auctioneer  would  be  about 
£1000 — just  the  amount  of  a  single  advance  in  an  estate  which  wilt 
certainly  produce  £200,000 — ^I  cannot  think  it  for  the  interest  of 
the  parties  to  depart  from  the  usual  course.  If  it  were  my  own 
estate,  I  should  have  no  hesitation  in  having  it  sold  at  the  auction 
mart  by  an  auctioneer.  Therefore,  though  I  am  satisfied  I  have 
the  power  to  do  what  is  suggested,  I  think  it  more  beneficial  to 
the  parties  to  have  the  sale  conducted  in  the  usual  way. 

The  question  was  a  very  proper  one  to  be  brought  be/ore  the 
Courts  and  the  costs  of  all  parties  will  be  costs  in  the  cause. 

Solicitors :  Mr.  J.  Sheppard ;  Mr.  Joseph  Raw ;  Messrs.  Wood^ 
Street^  &  Hayier. 
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BOLLINS  V.  HINKS-  V.-C.  M. 

[1871    B.    164.]  ^^^ 

Injunction-^VaJidiiy  ^ Patent — Hestraining  Publication — Necessity  cffdlowing 
up  Threats  of  Legal  Proceedings — Scire  facias  to  try  the  Validity  of  a  Patent,  ^ 

There  is  no  presumption  in  law  in  favour  of  the  validity  of  a  patent^  and 
therefore  a  patentee  is  not  entitled  to  publish  statements  of  his  intention  to 
institute  legal  proceedings,  in  order  to  deter  persons  from  purchasing  alleged 
infringements  of  his  patent,  if  he  has  no  hand  fide  intention  to  follow  up  his 
threats  by  taking  such  proceedings,  and  the  Court  will  in  such  case  restrain 
him  from  making  such  publicatiou. 

A  person  alleging  the  invalidity  of  a  patent  is  not  bound  to  assert  his  claim 
by  scire  facias,  in  order  to  establish  his  right  to  restrain  the  publication  of 
statements  by  the  patentee,  threatening  with  legal  proceedings  persons  buyiug 
articles  of  his  manufacture  alleged  to  be  infringments  of  the  patent, 

IHIS  was  a  motion  to  restrain  the  Defendants  from  further 
publishing,  or  causing  to  be  published  or  distributed,  a  certain 
adyertisement  and  a  circular. 

The  Plaintiff,  in  September,  1871,  purchased  a  large  number 
of  lamps,  manufactured  with  a  burner  made  according  to  an 
American  patent,  dated  the  20th  of  September,  1859,  described 
in  a  volume  of  reports  of  the  United  States  Patent  Office,  for 
1859,  which  had  been  received  at  the  Great  Seal  Patent  Office 
in  this  country  on  the  Slst  of  August,  1861,  and  called  the 
'' American  Double  Wick  Lamp  Burner,"  and  about  the  same 
time  he  inserted  the  following  'advertisement  in*  **  The  Qrocei'"  a 
newspaper  circulating  amongst  dealers  in  lamps : — 

"  Having  arranged  for  an  immediate  supply  of  the  American 
Double  Wick  Lamp  Burner  (as  shewn  in  the  accompanying  draw- 
mg),  I  am  prepared  to  receive  orders  for  execution  on  arrival  of 
stock.  Competent  judges  have  given  a  decided  opinion  that  this 
18  the  best  lamp  burner  ever  brought  out,  and  the  demand  is  likely 
to  be  very  large.  It  will  bum  all  kinds  of  burning  petroleum  and 
paraffin  oils,  and  also  heavy  oils,  better  than  any  other  burner. 
Protection  will  be  given  against  any  threats  of  legal  proceedings 
'by  persons  claiming  to  have  the  exclusive  right  to  manufacture 
double-wick  burners.    In  corroboration  of  the  above,.  I  have  sub- 
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V.-C.  M     me,  because,  though  it  is  limited  to  Dr.  Barnes  for  life,  with  succes- 

1872        sive  remainders  to  his  son  for  life,  and  to  his  son's  issue,  and  to  liis 

PsuBBBT(»r   daughter  for  life  and  his  daughter's  issue,  as  Dr.  Barnes  lias  a 

BA^Ea     Pow®r  of  appointment,  I  may  practically  consider  him  the  owner  of 

the  fee.    But  Mrs.  Katf  is  only  tenant  for  life,  with  a  testamentary 

power  of  appointment,  and  therefore,  while  she  is  alive,  I  can 
neither  know  to  whom  she  will  appoint,  nor  who  will  take  if  she 
dies  intestate.  Therefore  I  have  not  all  parties  before  me,  and  no 
consent  can  remove  the  di£Sculty«  I  must,  therefore,  take  the 
course  which  I  think  most  expedient. 

Now  I  think  this  estate  is  one  which  is  likely  to  be  eagerly  com* 
peted  for,  and  there  is  much  force  in  Mr.  Olasse's  observation  that 
an  auctioneer  knows  where  to  send  his  particulars,  and  how  to  bring 
up  bidders  and  to  manage  them  better  than  any  one  else  ;  and,  con- 
sidering that  there  must  necessarily  be  some  expense  in  sellings 
and  that  the  expense  of  a  sale  under  an  auctioneer  would  be  abont 
£1000 — just  the  amount  of  a  single  advance  in  an  estate  which  will 
certainly  produce  £200,000 — I  cannot  think  it  for  the  interest  of 
the  parties  to  depart  from  the  usual  course.  If  it  were  my  own 
estate,  I  should  have  no  hesitation  in  having  it  sold  at  the  auction 
mart  by  an  auctioneer.  Therefore,  though  I  am  satisfied  I  have 
the  power  to  do  what  is  suggested,  I  think  it  more  beneficial  tc^ 
the  parties  to  have  the  sale  conducted  in  the  usual  way. 

The  question  was  a  very  proper  one  to  be  brought  be/ore  the 
Courts  and  the  costs  of  all  parties  will  be  costs  in  the  cause. 

Solicitors :  Mr.  J.  Sheppard ;  Mr.  Joseph  Raw ;  Messrs.  Woody 
Street,  &  Hayier. 
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BOLLINS  V.  HINKS.  V..C.  m. 

[1871    B.    164.]  ^^^^ 

Injundion — VaJidUy  of  Patent — Restraining  PuUication — Necessity  c/fdlowing 
up  Threats  of  Legal  Proceedings — Scire  facias  to  try  the  Validity  of  a  Patent,  ; 

There  is  no  presumption  in  law  in  favour  of  the  validity  of  a  patent^  &nd 
therefore  a  patentee  is  not  entitled  to  puhlish  statements  of  his  intention  to 
institute  legal  proceedings,  in  order  to  deter  persons  from  purchasing  alleged 
infringements  of  his  patent,  if  he  has  no  tend  fide  intention  to  follow  up  his 
threats  by  taking  such  proceedings,  and  the  Court  will  in  such  case  restrain 
him  from  making  such  publication. 

A  person  alleging  the  invalidity  of  a  patent  is  not  bound  to  assert  his  claim 
by  scire  facias,  in  order  to  establish  his  right  to  restrain  the  publication  of 
statements  by  the  patentee,  threatening  with  legal  proceedings  persons  buying 
articles  of  his  manufacture  alleged  to  be  infringments  of  the  patent, 

IHIS  was  a  motion  to  restrain  the  Defendants  from  further 
publishing,  or  causing  to  be  published  or  distributed,  a  certain 
advertisement  and  a  circular. 

The  Plaintiff,  in  September,  1871,  purchased  a  large  number 
of  lamps,  manufactured  with  a  burner  made  according  to  an 
American  patent,  dated  the  20th  of  September,  1859,  described 
in  a  volume  of  reports  of  the  United  States  Patent  Office,  for 
1859,  which  had  been  received  at  the  Great  Seal  Patent  Office 
in  this  country  on  the  Slst  of  August,  1861,  and  called  the 
<<  American  Double  Wick  Lamp  Burner,"  and  about  the  same 
time  he  inserted  the  following  advertisement  in  "  The  Orocer"  a 
newspaper  circulating  amongst  dealers  in  lamps : — 

"  Having  arranged  for  an  immediate  supply  of  the  American 
Double  Wick  Lamp  Burner  (as  shewn  in  the  accompanying  draw- 
ing), I  am  prepared  to  receive  orders  for  execution  on  arrival  of 
stock.  Competent  judges  have  given  a  decided  opinion  that  this 
is  the  best  lamp  burner  ever  brought  out,  and  the  demand  is  likely 
to  be  very  large.  It  will  bum  all  kinds  of  burning  petroleum  and 
paraffin  oils,  and  also  heavy  oils,  better  than  any  other  burner. 
Protection  will  be  given  against  any  threats  of  legal  proceedings 
'by  persons  claiming  to  have  the  exclusive  right  to  manufacture 
double-wick  burners.    In  corroboration  of  the  above,*  I  have  sub- 

2  2)2  2 
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V.-C.  M.     xnitted  all  necessary  documents  to  the  editor  of  "  The  OH  Trade 

1872        RevieWy'  to  be  used  by  him  at  his  discretion. 
^"^  ''John  G.  BoUins.'' 

HiNKs.  The  Defendants  were  the  holders  of  an  English  patent  dated  the 

—  28th  of  March,  1865,  for  another  invention,  called  the  "  Duplex 
Lamp,"  which  also  contained  a  double  wick,  and  on  the  26th  of 
September  their  solicitors  wrote  as  follows  to  the  Plaintiff: — 

*^  The  attention  of  our  clients,  Messrs.  James  Hinks  &  Son,  has 
been  directed  to  your  advertisement  in  "  The  Qrocer^^  in  which  yon 
state  that  you  are  prepared  to  receive  orders  for  execution,  on 
arrival  of  stock,  for  a  double  wick  lamp-burner  lamp,  which 
appears  to  be  an  infringement  of  our  clients'  patent,  and  also  that 
you  are  prepared  to  give  protection  against  any  threats  of  legal 
proceedings  by  persons  claiming  (as  our  clients  do)  to  have  the 
exclusive  right  to  manufacture  such  burners. 

"  K  this  statement  of  yours  is  really  honest,  you  will  have  bo 
objection  in  complying  with  a  request  which  we  now  make,  that 
you  will  send  us  immediately,  on  the  arrival  of  stock,  one  of  the 
double  wick  lamp-burner  lamps,  for  which  we  are  prepared  to  pay 
in  advance  if  required. 

"  We  make  this  purchase,  as  we  give  you  notice,  simply  for  the 
purpose  of  having  formal  proof  on  which  to  found  legal  proceedings 
against  you,  and  this  proof  if,  as  we  have  before  observed,  your 
advertisement  means  what  it  says,  you  will  be  anxious  to  give.** 

To  this  letter  the  Plaintiff  replied  to  the  effect  that  he  would  fo^ 
ward  one  of  his  lamps  to  the  Defendants  when  his  stock  arrived. 

In  the  number  of  "  The  Oroeer  "  which  came  out  on  the  30th  of 
September,  1871,  the  following  appeared : — 

'*  Duplex  Lamps. 

"  To  the  Trade. 
**  Our  attention  has  been  directed  to  an  announcement  that  an 
infringement  of  our  patent  is  being  made  in  America  for  sale  in 
this  country.  Constant  threats  of  these  infringements  have  been 
held  out  to  us  for  some  time  past,  to  induce  us  to  make  arrange- 
ments with  our  rivals,  but  have  never  yet  been  carried  into 
effect  by  the  actual  sale  in  this  country  of  any  one  of  the  in- 
fringements. 


V. 
HiNKS. 
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•*  Whenever  an  actual  sale  does  occur,  we  shall  at  once  proceed     V.-C.  M. 

by  hijunction  against  the  offender,  and  in  all  cases  in  which  we       1872 

can  prove  that  this  notice  has  come  to  their  knowledge,  shall  also     r^^ots 

sue  for  damages. 

**  Yours  truly, 

"  James  Sinks  dk  Son^ 

"  Crystal  Lamp  WorJcSy  Birmingham.^' 

On  the  3rd  of  October,  1871,  the  Plaintiff  sent  one  of  his  lamp- 
burners  to  the  Defendants'  solicitors,  together  with  a  letter,  in 
which  he  stated  as  follows : — 

'*  Referring  to  your  favour  of  the  26th  ult.,  and  my  reply  of  the 
27th,  I  have  now  the  pleasure  in  handing  you  invoice  of  lamp- 
bumer,  which  has  been  this  day  forwarded  to  your  address.         v 

"  I  trust  you  will  commence  action  at  once." 

The  Defendants*  advertisement  in  "  The  Orocer  "  was  repeated 
on  several  occasions,  and  they  soon  afterwards  printed  and  com- 
menced circulating  through  the  post  the  following  circular : — 

"  Important  Notice. 
"  Duplex  Lamp. 
"  To  the  Lamp  Trade. 
**Dear  Sir, — Our  attention  has  been  directed  to  an  announce- 
ment that  an  infringement  of    our  patent  is  being  made  in 
Ameriea  for  sale  in  this  country.     Constant  threats  of  these 
infringements  have  been  held  out  to  us  for  some  time  past,  to 
induce  us  to  make  arrangements  with  our  rivals,  but  have  never 
yet  been  carried  into  effect  by  the  actual  public  sale  in  this 
country  of  any  one  of  these  infringements. 

"  To  prevent  the  possibility  of  your  being  unwittingly  involved 
in  any  difficulty,  we  think  it  only  right  to  state  that  dealers  in 
lamps  and  shopkeepers  generally  are  hereby  specially  warned  that 
ou  the  discovery  of  the  public  sale  of  any  of  the  said  burners, 
made  in  infringement,  we  shall  at  once  proceed  by  injunction 
against  the  offender,  and  in  all  cases  in  which  we  can  prove  that 
,  this  notice   has  come  to  their   knowledge,  shall  also  sue  for 

damages. 

"  Yours  respectfully, 

''  James  Einks  (&  Son. 
"  OryskU  Lamp  Works,  Birmingham^' 
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v.-o.  H.         A  correspondence  then  took  place  between  the  solicitors  for 

1872        the  respectlye  parties,  the  Plaintiff's  solicitors  urging  that  the 

B0LL1218     Defendants  should  either  withdraw  the  advertisement  and  the 

^H^Ks.      circulars,  or  immediately  commence  proceedings  against  them, 

—        and  the  Defendants'  solicitors  maintaining  their  right  to  select 

their  own  time  for  commencing  proceedings.    In  the  course  of  this 

correspondence  the  Plaintiff  had  intimated  his  belief  that  both  the 

patents  had  been  anticipated,  and  that  both  parties  were  interested 

in  not  raising  a  contest 

It  appeared  from  the  Plaintiff's  evidence  that  his  usual  cus- 
tomers declined  to  buy  his  lamps,  in  consequence  of  the  advertise- 
ment and  the  circulars,  even  though  he  offered  to  indemnify  them 
against  any  proceedings  on  the  part  of  the  Defendants. 

He  accordingly  filed  the  bill,  and  now  moved  for  an  injanction 
in  terms  of  the  first  paragraph  of  the  prayer. 

Mr.  Glasse,  Q.C.,  Mr.  Theodore  Aston,  and  Mr,  Ingle  Joyce,  for 
the  Plaintiff:— 

The  Court  has  jurisdiction  to  restrain  the  publication  of  any 
document  tending  to  the  destruction  of  professional  reputation  by 
which  property  is  acquired :  Dixon  v.  Holden  (1)  ;  and  a  man  has 
no  right  to  go  about  asserting  in  general  terms  that  another 
person  is  infringing  his  patent,  without  being  prepared  to  justify 
such  an  assertion:  Wren  v.  Weild  (2).  He  has  no'  right  to 
threaten  intending  purchasers  with  legal  proceedings  without 
meaning  to  follow  up  his  threats. 

[The  Vice-Chancellor  : — ^I  have  already,  I  think,  decided  in 
Dalziel  v.  Bailway  Carriage  and  Steamboat  Oadight  Company,  that 
a  man  has  no  right  to  go  about  boasting  of  a  patent,  and  not 
attempt  by  action  to  try  its  validity. 

It  appeared,  on  inquiry,  that  the  case  referred  to  had  been  com- 
promised after  the  Yice-Ghancellor  had  expressed  an  opinion  to 
the  effect  stated.] 

The  initiative  was  necessarily  thrown  upon  the  Plaintiff  by  the 
course  the  Defendants  took,  and  on  a  proceeding  by  scire  facias  by 
the  Plaintiff  the  question  could  not  be  effectually  tried.    It  is  a 

(1)  Law  Bep.  7  Eq.  488.  (2)  Law  Rep.  4  Q.  B.  213. 
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process  which  has  never  been  acted  on  since  the  Patent  Lav)  v.-o.M. 
Amendmefni  Act,  1852  (15  &  16  Yict.  c.  83),  and  it  would  be  qnite       1872 

open  to  the  Defendants  to  defeat  the  process  by  merely  shewing  Bi^i,8 

some  difference  between  the    articles  in  question ;    though  it  ^ 

might  be,  at  the  same  time,  that  his  claim  would  cover  both       

articles. 

Mr.  Cotton,  Q.G.9  and  Mr.  Lawson,  for  the  Defendants : — 

The  Defendants  have  a  grant  from  the  Crown  by  patent,  which 
tliey  have  held  for  seven  years  unchallenged^  and  it  is  not  for 
them  to  go  into  a  Court  to'  establish  their  rights  except  at  such 
times  as  they  choose ;  and  they  have  a  perfect  right  to  warn  others 
against  infringing  their  patent.  There  is  no  difficulty  in  trying 
the  validity  of  the  patent  on  a  scire  facias,  and  the  advertisement  and 
circular  are  not  open  to  any  legal  objection.  It  leaves  the  Defendants 
quite  free  to  commence  an  action  when  they  please.  The  circular, 
moreover,  is  in  general  terms,  and  there  may  be  other  parties  who 
are  infringing  the  patent.  Moreover,  the  Plaintiff  is  precluded 
from  relief  by  his  suggestion  to  collude  with  the  Plaintiff  in 
treating  the  patents  as- being  both  valid  when  he  believed  them  io 
be  invalid. 

Mr.  Glasse,  who  was  only  called  upon  to  reply  as  regarded  the 
letter,  said  that  it  only  meant  that  the  Plaintiff  did  not  wish  to 
contest  the  matter  without  necessity. 

€iR  R.  Malins,  V.C.  : — 

The  Plaintiff,  as  I  understand,  is  an  American  citizen,  domiciled 
in  this  country  for  the  purpose  of  his  business,  which  is  that  of  an 
importer  of  American  articles.  The  Defendants  carry  on  business 
at  Birminghamj  as  lamp  manufacturers,  and  in  the  year  1865  they 
obtained  a  patent  for  an  improved  lamp-burner,  which  they,  of 
course,  contend  is  a  valid  patent  It  appears  that  in  1861  a  patent 
^'os  taken  out  in  America  for  a  lamp-burner,  certainly  very  similar 
in  form  and  description  to  that  of  the  Defendants.  The  Plaintiff 
imported  a  large  quantity  of  the  American  lamp-burners,  the 
patent  for  which  had  been  published  in  England,  sufficiently  to 
affect  the  Defendants'  patent,  if  it  is  of  the  same  character,  or 
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V.-O.M,     unless  the  Defendants' is  an  improyement  upon  the  former  one. 

1872       The  quantity  imported  being  large,  the  fact  came  to  the  know- 

RoLLiM^     ledge  of  the  Defendants,  who  accordingly  instructed  their  solicitors 

H1NK8.      ^^  write  to  the  Plaintiff  in  the  following  terms : — [His  Honour 

read  the  letter,  above  mentioned,  of  the  26th  of  September,  and 

continued : — ]  I  read  that  letter  as  an  expression  of  intention  on 
the  part  of  the  Defendants  to  take  the  earliest  opportunity,  at  law  or 
equity,  as  they  might  be  advised,  of  preventing  the  sale  of  what  they 
considered  to  be  an  infringement  of  their  patent.  To  that  a  reply 
was  sent  [His  Honour  here  read  the  Plaintiff's  letter  in  reply,  and 
continued : — 1  Nothing  could  have  been  fairer  up  to  this  point 
than  the  conduct  of  both  parties :  the  Defendants  were  anxious  to 
restrain  an  infringement  of  what  they  believed  was  their  bona  fide 
patent,  and  the  Plaintiff  was  desirous  to  have  the  question  decided 
immediately.  However,  the  Defendants  have  not  brought,  and 
will  not  bring,  an  action.  Mr.  Cotton  only  says  that  they  will  take 
whatever  steps  they  may  be  advised  in  their  own  good  time ;  but 
this  refraining  from  bringing  an  action,  after  their  threat  to  do  so, 
is  of  itself  strong  evidence  of  doubt  on  their  part.  Mr.  Lawson 
suggested  that  they  wanted  to  choose  their  Defendant,  and  they 
did  not  like  the  Plaintiff;  but  that  was  only  an  afterthought. 
[His  Honour  then  commented  on  the  facts,  and  continued: — ] 
Then,  do  the  Defendants  believe  in  the  validity  of  their  patent? 
If  they  do,  these  circulars  may  be  issued  in  good  faith ;  but  if 
not,  I  consider  them  so  totally  wanting  in  good  faith  as  to 
approach  closely  to  fraud.  The  Plaintiff  would,  in  all  proba- 
bility, be  carrying  on  a  large  business  in  these  articles  if  it  were  not 
for  the  circulars ;  and  the  question  arises  whether  his  trade  is  to  be 
destroyed  by  men  who,  while  alleging  their  right  to  do  so  under 
tl)eir  patent,  will  not  bring  the  action  which  they  have  been 
threatening  ever  since  October,  but  which  they  will  not  even 
undertake  to  bring  within  a  limited  time.  This  is  not  the  first 
time  a  case  of  this  kind  has  arisen*  There  was  the  case  of  Dixof^ 
v.  Holden  (1),  where  the  Plaintiff  had  been  informed  that  a  notice 
would  be  published  in  which  he  was  alluded  to  as  being  a  solvent 
partner  in  an  insolvent  firm,  of  which  he  was  in  fact  not  a  partner 
at  all,  and  on  the  Defendants  contending  for  the  right  to  publish 

(1)  Law  Rep.  7  Eq.  488. 
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tbe  advertisement,  I  granted  an  injunction  to  restrain  the  pUblica-     Y.-C.  M* 
tion.    My  decision  was  not  appealed  from,  and  I  am  satisfied  that       1S72 
it  was  eorrecr.  I  there  said  (1) :  •*  In  the  decision  I  arrive  at  I  beg     bollihs. 
to  be  understood  as  laying  down  that  this  Court  has  jurisdiction  to      HorKs. 

prevent  the  publication  of  any  letter,  advertisement,  or  other       

document,  which,  if  permitted  to  go  on,  would  have  the  effect  of 
destroying  the  property  of  another  person,  whether  that  consists  of 
tangible  or  intangible  property — whether  it  consists  of  money  or 
reputation."  If  the  Defendants  had  been  acting  in  good  faith,  and 
there  were  any  reason  for  delay  in  commencing  proceedings,  they 
might  have  stated  it ;  but  I  have  not  heard  a  plausible  excuse 
alleged.  Then  the  difference  appears  to  be  very  slight  between 
the  two  articles,  and  I  am  by  no  means  favourably  impressed  with 
the  validity  of  the  Defendants'  patent ;  and  I  am  bound  to  come 
to  the  conclusion  that  the  Defendants  are  not  very  favourably  im- 
pressed with  it  themselves,  for,  of  course,  as  soon  as  they  could 
once  establish  that  validity  they  would  have  a  perfect  right  to 
issne  these  circulars  throughout  the  country.  The  contention  of 
the  Defendants  is,  that  a  patent  is  ^ima  facte  good.  But  tliis  can- 
not be  so,  for  the  rule  is,  that  where  letters-patent  have  been 
recently  granted,  an  injunction  will  not  be  granted  till  the  right 
has  been  established.  The  necessity  for  this  rule  appears  from 
such  cases  as  BwihUm  v.  Crawley  (2).  If,  however,  a  patent  is  of 
ten  or  a  dozen  years'  standing,  the  rule  may  be  different.  If  this 
were  not  so,  a  man,  by  taking  out  a  patent  for  something  old, 
might  issue  circulars  to  prevent  another  man  from  selling  an 
article  which  was  sold  twenty  years  ago — before  the  patent  was 
taken  out.  That,  in  my  opinion,  would  not  be  proper.  The  result, 
therefore,  is,  that  the  Defendants  must  either  establish  their  patent 
or  cease  to  issue  these  notices ;  they  must  not,  because  they  have 
got  the  colourable  protection  of  a  patent,  issue  circulars  which 
have  the  effect  of  intimidating  the  public,  and  thereby  totally  de- 
stroying the  trade  of  the  Plaintiff.  As  to  the  point  with  regard 
to  the  Plaintiff  applying  for  a  wire  facias  to  rescind  the  patent,  I 
think  there  are  so  many  difficulties  in  his  way  in  tliat  mode  of 
proceeding  that  he  ought  not  to  be  put  to  that  remedy,  but  that 
the  Defendants  are  bound  to  do  what  they  have  threatened.   I  am  ' 

(1)  Law  Bep.  7  Eq.  494.  (2)  Law  Rep.  10  Eq.  522. 
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V.-a  M.     of  opinion,  therefore,  that  until  they  have  established  the  validity 

1872        of  their  patent,  they  must  be  restrained  from  issuing  lihese  circu- 

Boujors     ^^^  ^^^  advertisements.   I  understand  that  the  Plaintiff  is  willing 

Hms       ^^  admit  that  the  articles  he  has  sold  are  covered  by  the  claim  in 

the  Defendants'  specification,  and  the  order  will  be  prefaced  with 

a  statement  to  that  effect. 

Solicitors:  Messrs.  Ingle^  Cooper^  &  Eohves;  Messrs.  BwUm, 
YeateSy  dt  Hart. 


Dec.  21. 


Y.O.  M.  WILSON  V.  FEBEAND. 

1871 


[1871     W.    219.] 
Motion  to  stay  Proceedings  pending  Litigation  in  Franoe — French  Contracts 

A,,  an  Englishman  domiciled  in  France^  entered  into  a  contract  in  France 
'with  B,^  a  Frenchman,  for  carrying  out  jointly  certain  mercantile  mider- 
takings.  In  the  course  of  the  transactions  large  sums  of  money  came  into 
the  hands  of  C7.  and  A,  foreign  merchants  in  business  in  London,  A.  filed  a 
bill  against  J9.,  C,  and  2>.,  alleging  that,  under  the  contract  with  B,^  he  was 
entitled  to  participate  in  the  profits  of  the  undartaking,  and  praying  for  an 
account^  from  C.  and  2>.  of  the  money  in  their  hands,  and  that  they  might 
be  restrained  from  handing  it  over  to  B.  The  Defendants  moved  to  stay  all 
further  proceedings  in  the  suit  pending  certain  proceedings  in  the  French 
Courts  instituted  by  A,  against  B,,  in  which  a  constroction  would  be  pat 
upon  the  French  contract : — 

Heldf  that  there  being  portions  of  the  relief  sought,  as  to  which  the  De- 
fendants were  bound  to  answer,  the  motion,  which  was  in  the  nature  of  a 
demurrer,  could  not  be  sustained,  and  must  be  refused  with  costs. 

HE  bill,  which  was  filed  in  October,  1871,  stated  as  follows: — 
The  Plaintiff  was  a  merchant  and  commission  agent,  and  had 
resided  in  France  for  many  years.  In  July,  1870,  he  was  in 
Paris,  and  was  endeavouring  to  obtain  a  commission  from  the 
French  Government  for  the  purchase  of  stores  and  provisions; 
he  there  met  the  Defendant  Emile  Ferrand,  with  whom  he  had 
been  intimately  acquainted  for  many  years,  and  to  whom  he  had 
frequently  rendered  considerable  pecuniary  and  other  services. 
The  Defendant  had  recently  been  unsuccessful  as  a  sugar  baker, 
and  was  then  penniless.  The  Plaintiff  explained  to  the  Defen- 
dant Ferrand  the  object  he  had  in  view  with  regard  to  obtaining 
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commissionB  from  the  Govemment,  and  the  Defendant  represented     V.-G.  M. 
that  he  was  personally  acquainted  with  several  of  the  French       I87i 
ministers,  and  that  his  services  would  materially  assist  the  Plain-      Wilsov 
tiff  in  his  plans,  while  the  Plaintiff's  business  connections  with    YEmAnn. 

Enffland  would  enable  him  to  carry  out  these  commissions  in  a        

satisfactory  manner.  It  was  then  agreed  that  the  Defendant 
should  assist  the  Plaintiff  by  all  means  in  his  power  to  obtain  the 
proposed  business^  and  that  any  commissions  the  Plaintiff  or 
Defendant  might  succeed  in  obtaining  from  the  French  Govern- 
ment should  be  divided  between  them  in  the  following  proportions, 
viz. :  that  the  Plaintiff  should  receive  75  per  cent,  and  the  Defen- 
dant 25  per  cent,  of  such  commissions.  In  pursuance  of  the 
agreement  between  the  Plaintiff  and  Defendant  several  orders  for 
the  purchase  of  arms  and  provisions  were  obtained  from  the 
French  Government  by  the  Defendant  on  behalf  of  himself  and 
the  Plaintiff. 

The  Defendants  Alfred  de  Coulon  and  A.  H.  Berthoud  were 
foreigners,  and  were  carrying  on  business  in  London  under  the 
firm  of  De  Coulon,  Berthoud,  &  Co.  The  Defendant  Ferrand  had 
entered  into  negotiations  with  De  Coulon  &  Co.  for  the  carrying  out 
of  the  contracts  obtained  from  the  French  Government  by  Fer* 
rand,  and  a  large  amount  had  been  paid  to  them  by  such  Govern- 
ment. The  Defendants  De  Coulon  dk  Co.  had  paid  over  considerable 
soms  of  money  to  Ferrand  for  commissions  payable  to  him  and 
the  Plaintiff  in  respect  of  the  aforesaid  contracts ;  but  they  still 
had  in  their  hands  large  sums  of  money  representing  commissions 
paid  by  the  French  Government  in  respect  of  the  said  contracts, 
which  belonged  to  the  Plaintiff.  Part  of  these  sums  they  had 
invested  in  consols,  in  London,  in  their  own  names  and  in  the 
name  of  a  M.  Lanfflois,  who  had  acted  as  agent  for  E.  Ferrand,  and 
they  were,  in  fact,  trustees  of  such  sums  for  the  Plaintiff  or  the 
Defendant  Ferrand. 

The  Defendant  Ferrand  repudiated  all  liability  to  account  to 
the  Plaintiff  for  any  share  in  tliese  commissions,  and  he  pretended 
that  the  contracts  were  entirely  negotiated  by  himself,  and  on  his 
own  account,  and  that  he  alone  was  entitled  to  retain  the  same. 
The  Plaintiff,  on  the  other  hand,  alleged  that  the  whole  of  the 
contracts  were  negotiated  by  Ferrand  for  account  of  himself  and 
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y.-C.  M.     the  Plaintiff,  and  were  part  of  the  aforesaid  transactions  which  the 
1871       Plaintiff  and  Ferrand  agreed  to  undertake  fpr  their  joint  benefit 
yfiLBov      T^®  whole  amount  paid  by  the  French  Government  in  respect  of 
j,^^^^^^     all  the  contracts  negotiated  by  the  Defendant  Ferrand  was  be- 
——       L'eved  to  be  about  two  millions  sterling,  and  the  amount  of  com- 
mission paid  to  or  claimed  by  Ferrand^  and  payable  to  him  and 
the  persons  with  whom  he  had  shared  the  same,  amounted  to 
several  hundred  thousand  pounds.    The  Defendants  had  in  their 
possession,  custody,'  or  power  the  originals  and  copies  of  all 
letters  and  correspondence  which  had  passed  in  relation  to  the 
contracts  wliich  had  been  entered  into ;  and  from  the  contents  of 
these  letters  and  correspondence,  and  which  the    Defendants 
ought  to  set  forth,  it  would  fully  appear  that  the  Plaintiff  was 
jointly  interested  with  the  Defendant  Ferrand  in  obtaining  the 
contracts  and  in  the  commission  which  the  Defendants  had  received 
or  claimed  to  receive  thereon. 

The  bill  prayed  a  declaration  that  all  contracts  for  the  supply  of 
goods,  stores,  and  provisions  to  or  on  behalf  of  the  French  Govern- 
ment effected  by  Ferrand^  and  in  respect  of  which  he  was,  or 
claimed  to  be,  entitled  to  any  commission,  were  effected  by  him 
for  the  joint  benefit  of  the  Plaintiff  and  himself,  and  that  such 
commission  belonged  to  the  Plaintiff  and  himself  in  the  proportion 
of  75  per  cent,  to  the  Plaintiff  and  25  per  cent,  to  the  Defendant 
Ferrand,  That  an  account  might  be  taken  of  all  sums  received 
by  the  Defendant  Ferrand  in  respect  of  such  commissions,  and 
that  he  might  be  ordered  to  repay  to  the  Plaintiff  three-fourths  of 
such  sums ;  that  an  account  might  be  taken  of  all  moneys  received 
by  De  Couhn  &  Co.  in  respect  of  such  commission,  and  of  all  sums 
paid  by  them  in  respect  thereof,  and  that  out  of  the  balance  now 
in  their  hands  the  amount  payable  to  the  Plaintiff  in  respect  of 
the  said  commission  might  be  paid  to  the  Plaintiff;  and  that  in 
the  meantime  De  Couhn  dt  Co,  might  be  restrained  by  injunction 
from  paying  any  sum  of  money  in  their  hands  and  representing 
commission  on  the  aforesaid  contracts  to  Ferrandy  and  that  the 
same  might  be  properly  secured  for  the  benefit  of  the  Plaintiff. 

A  motion  was  now  made  on  behalf  of  the  Defendants,  that  all 
further  proceedings  in  this  cause  might  be  stayed  until  seven  days 
after  the  determination  of  the  legal  proceedings  instituted  by  the 
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Plaintiflf  against  the  Defendant  Ferrandy  and  now  pending  before     V.-O.  M. 
the  civil  tribunal  in  France,  1871 

There  was  evidence  that  the  Plaintiff  had  instituted  proceedings      wilsos 
in  Paris  against  the  Defendant  Ferrand,  for  the  same  accounts  as    -pEtoiAVD 

those  prayed  for  in  this  suit,  on  the  17th  of  August,  1871 ;  that       

the  Defendant  Ferrand  pleaded  to  the  suit  on  the  23rd  of  August ; 
that  on  the  last-mentioned  day  the  Defendant  Ferrand  filed  a  cross 
suit  against  the  Plaintiff,  which  was  supplemented  by  a  further 
plaint  of  Ferrand  on  the  5th  of  September.  These  proceedings 
were  still  pending. 

Mr.  Pearson,  Q.C.,  and  Mr.  Davey,  for  the  Defendants : — 

This  is  a  bill  to  have  a  construction  put  upon  a  contract  entered 
into  in  France  between  a  Frenchman  and  an  Englishman  domiciled 
in  France.  Proceedings  have  already  been  instituted  in  France  which 
will  settle  this  question.  The  foreign  Court  is  the  proper  tribunal 
to  try  the  question,  which  is  one  of  French  law.  This  Court  can 
have  no  knowledge  of  what  that  law  is  unless  through  the  evidence 
of  foreign  lawyers,  and  the  Defendant  Ferrandy  who  is  the  only 
party  to  the  contract  with  the  Plaintiff,  is  now  in  France,  where 
the  suit  is  proceeding.  The  Defendants  De  Coulon  dk  Co.,  although 
resident  in  England^  are  also  foreigners ;  against  them  the  relief 
prayed  is  an  account  of  moneys  received  by  them  on  another  per- 
son's account,  and  that  the  amount  due  to  the  Plaintiff  may  be 
paid  to  him.  These  Defendants  know  nothing  of  the  alleged  con- 
tract ;  their  dealings  have  been  with  Ferrand,  and  now  they  are 
told  by  the  Plaintiff  that  he  is  a  party  to  that  contract,  and  is  the 
principal  person  entitled  to  the  money  received  by  them,  being 
entitled  to  three-fourths  of  the  amount.  It  is  impossible  for  this 
Court  to  put  a  construction  upon  the  contract,  and  the  convenience 
of  all  parties  will  be  served  by  an  order  to  stay  any  further  pro- 
ceedings in  this  suit  until  after  the  legal  proceedings  instituted  by 
the  Plaintiff  against  Ferrand  in  the  civil  tribunal  of  France  shall 
have  been  brought  to  a  termination.  It  would  be  an  act  of  oppres- 
sion if  this  Court  were  to  act  upon  its  own  view  of  a  foreign  con-  • 
tract  when  the  foreign  Court  is  about  to  decide  the  question 
between  the  parties.  .  In  OsteU  v.  Le  Page  (1),  and  on  appeal  (2), 

<1)  6  De  G.  ^  Sm.  95.  (2)  2  D.  H.  &  Q.  892. 
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y.-G.  M.     the  Court  overruled  a  plea  of  a  pending  suit  in  India.    The  Yice- 

1871        Chancellor,  however,  intimated  that  if  two  suits  for  the  same  object 

WujMN      ^eie  pending  in  Courts  of  concurrent  jurisdiction,  then  the  second 

Fkrraio)     ^^^  would  be  vexatious,  and  the  proper  course  would  be  to  apply 

to  stay  proceedings  in  the  second  suit    But  in  Jones  v.  Geddez  (1) 

an  injunction  was  refused  to  restrain  a  party  resident  in  Englani 
from  prosecuting  a  suit  in  the  Court  of  Sessions  in  SecHandy  because 
the  question,  upon  the  whole,  might  be  more  conveniently  litigated, 
and  with  a  more  conclusive  result,  there  than  here.  This  shews 
that  the  convenience  of  the  tribunal  and  completeness  of  the  relief 
is  a  matter  of  the  greatest  importance,  and  on  that  ground  the  pre- 
sent motion  should  be  allowed. 

[They  also  cited  Venning  v.  Loyd  (2).] 

Mr.  Olasse^  Q.C.,  and  Mr.  JRdbinson  for  the  Plaintiff,  were  not 
called  upon. 

Sir  E.  Malins,  V.C.  : — 

This  is  a  most  unusual  application.  It  is  a  motion  that  I  should 
stay  all  proceedings  in  the  cause,  and  put  an  end  to  the  suit ;  that 
I  am  in  fact  to  decide  that  none  of  the  Defendants  are  bound  to 
answer  a  single  interrogatory  to  the  bilL  Now  it  requires  a  very 
clear  case  to  sustain  such  a  motion,  and  I  never  heard  an  applica- 
tion more  unjustifiable  than  this.  The  allegation  is  that  there  are 
large  sums  of  money  in  which  the  Plaintiff  is  entitled  to  partici- 
pate ;  but  the  bill  only  asks  an  account  as  to  the  particular  sums 
which  have  found  their  way  into  the  hands  of  the  Defendants 
Messrs.  De  Coulon  dt  Co, 

The  Defendants  demur  to  the  bill  on  the  ground  of  convenience ; 
then  where  is  the  convenience  of  this  course  ? — that  I  am  to  stay 
all  proceedings  in  the  suit  when  it  is  plain  that  the  object  of  the 
Defendants  De  Covlon  &  Co.  is  to  play  into  the  hands  of  Ferrand. 
These  men  are  stakeholders,  and  the  present  motion  is  in  the  nature 
of  a  demurrer,  and  if  any  part  of  the  bill  requires  an  answer,  the 
demurrer  must  t&iL  There  may  be  ninety-nine  interrogatories 
which  the  Defendants  are  not  bound  to  answer ;  yet  if  there^is  one 
upon  which  the  Plaintiff  is  entitled  to  relief,  the  demurrer  camiot 

<1)  1  Pb.  T24.  (2)  1  D.  F.  &  J.  1931 
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be  sustained.  So,  in  this  case>  there  may  be  many  of  the  interroga-  V.-C.  M. 
tones  to  which  the  Plaintiff  cannot  demand  an  answer,  and  which  1871 
the  Defendants  are  not  legally  bound  to  answer ;  but  if  th^re  is  any  Wilsov 
one  question  which  they  ought  to  answer,  they  cannot  avoid  doing  so. 
What  then  becomes  of  the  question  of  convenience  ?  It  is  impossible 
for  me  to  say  when  the  proceedings  instituted  in  the  French  Courts 
may  be  adjudicated  upon,  and  I  am  asked  that  this  suit  may  be 
stayed  in  the  meantime,  and  that  the  Defendants  may  be  exempted 
from  putting  in  an  answer.  I  must  therefore  look  into  the  allega- 
tions in  the  bill,  which  for  this  purpose  must  be  taken  to  be  true,  to 
ascertain  whether  there  is  any  portion  requiring  an  answer.  Now, 
there  is  an  interrogatory  which,  I  think,  the  Defendants  are,  at  any 
rate,  bound  to  answer,  **  Whether  the  Defendants  De  Covlon  &  Co. 
had  not,  and  whether  they  have  not  now,  a  large  sum  of  money  in 
their  hands,  representing  commissions  paid  by  the  French  Govern- 
ment in.  respect  of  the  said  contracts  T 

Suppose  they  say  they  have  a  large  sum  of  money  in  their 
liands,  then  the  question  arises  whether  that  money  ought  not  to 
be  brought  into  Court  for  safe  custody.  On  principle  this  motion 
is  totally  unjustifiable  and  unsustainable,  and  it  appears  to  me 
that  the  only  object  of  the  Defendants  Be  Common  <&  Co,  is  to  help 
Ferrand  as  much  as  they  can.  They  have  been  casting  about  to 
see  how  they  could  avoid  giving  an  answer,  and  this  is  the  only 
object  of  the  motion. 

I  was  told  there  were  authorities  which  were  conclusive  upon 
the  point;  but  upon  looking  at  the  cases  cited  I  do  not  find  one 
that  is  applicable  to  the  circumstances  of  this  case.  Take  the  case 
of  OdeU  V.  Le  Pape  (1)  :  the  Plaintiff  and  Defendant  had  carried 
on  business  in  partnership  in  India  and  in  Englcmd;  the  Plaintiff 
resided  in  England^  and  the  Defendant  in  India ;  the  Plaintiff 
filed  a  bill  in  Calcutta  against  the  Defendant  for  an  account,  and 
for  aa'  injunction  and  receiver.  Pending  that  suit,  the  Defendant 
left  India  and  came  to  reside  permanently  in  this  country ;  the 
bill  filed  in  India  was  taken  pro  eonfesthf  and  a  decree  was  made 
referring  it  to  the  Master  to  take  an  account;  The  Plaintiff  then 
filed  a  bill  in  this  country,  alleging  that  by  reason  of  the  absence 
of  the  Defendant  from  India  the  suit  there  could  not  be  prosecuted, 

(1)  5  De  Q.  i&  Sm.  05 ;  2  D.  M.  &  G.  892. 
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V.-C.  M.    and  praying  relief  here  similar  to  that  which  was  sought  in  the 

1871       suit  in  India,    The  Defendant  answered  such  parts  of  the  bill  as 

WiLsow      sought  discovery  of  documents,  but  pleaded  the  existence  of  a 

Perraks.    decree  of  the  Court  in  India,  and  the  pendency  of  the  proceedings 

before  the  Master  there  in  bar  of  the  substantial  part  of  the  Plain- 

tifiTs  bill.    That  was  a  yery  strong  case ;  but  still  the  plea  was 

overruled,  and  the  decision  was  confirmed  upon  appeal.    That  was 

quite  as  much  a  foreign  Court  as  this  is.    Here  I  am  asked  to  stay 

proceedings  on  account  of  the  pendency  of  a  suit  in  France,  when 

I  have  the  decision  of  the  Court  of  appeal  in  the  case  relied  upon, 

which,  instead  of  being  in  favour  of  the  Defendants,  is  against 

them. 

Then  there  is  the  case  of  Eiliott  v.  Lord  Minto  (1).  The  Peti- 
tioner, who  was  the  heir  under  a  settlement  made  by  W.EUiMt  of 
a  Scotch  estate,  filed  a  bill  to  have  his  estate  exonerated  from  a 
heritable  bond  by  the  application  of  personal  estate  in  England, 
The  yiee-Chancellor  said  the  question  must  be  determined  like 
every  other  question  respecting  real  estate,  by  the  law  of  the 
country  where  the  real  estate  was  situate,  and  could  not  depend 
upon  the  law  of  the  country  where  the  personal  estate  happened 
locally  to  be ;  that  all  this  Court  could  do  would  be  to  refer  it  to 
the  Master  to  inquire  what  was  the  law  of  Scotland  to  be  applied 
to  the  case,  which  could  not  be  conveniently  done  in  a  complex 
case  of  equitable  circumstances ;  and  as  it  appeared  that  a  suit  and 
cross  suit  were  already  commenced  in  Scotland,  the  Court  ordered 
the  case  to  stand  adjourned  till  the  determination  there. 

That  has  no  application  to  this  case.  There  there  was  one 
Plaintiff  and  one  Defendant.  Here  the  object  is  to  obtain  dis- 
covery; in  the  other  case  the  circumstances  apply  to  a  different 
state  of  things  altogether. 

This  Plaintiff  is  entitled  to  an  answer  if  he  can  get  it  from  these 
Defendants,  who  are  merchants  carrying  on  business  in  this 
country. 

I  must  refuse  the  motion  with  costs* 

Solicitor  for  the  Plaintiff:  Mr.  Kearsey. 

Solicitors  for  the  Defendants :  Messrs.  Druee,  Sons,  dt  Jachsn. 

(1)  6  Ma^.  16. 
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GOMPERTZ  V.  KENSIT.  v.^  B. 


[1870    G.    16.] 

Marriage  Ad — i  Geo.  4,  c.  76,  s,  22 — Undue  PvbluxUion  of  Banns — Proof  re^ 
quired  of  concurrence  "  knowingly  and  vnlfuUy  "  by  both  Parties — Evidence 
--Costs  of  Trustee. 

A  marriage  solemnized  after  an  undue  publication  of  banns  will  not  be 
held  null  and  void  under  the  provisions  of  the  Marriage  Act  of  1823,  unless 
it  be  shewn  that  both  parties  "  knowingly  and  wilfully  "  concurred  in  such 
undue  publication. 

Where  an  intending  husband,  then  a  minor,  and  desiring  to  have  a  secret 
marriage,  gave  instructions  for  the  publication  of  banns,  and  in  such  in- 
structions omitted  two  of  his  own  Christian  names  and  one  of  the  Christian 
names  of  his  intended  wife  (also  a  minor),  and  the  names  were  entered  with 
auch  omissions  in  the  register  of  banns — there  being  no  evidence  of  how  the 
banns  were  actually  published — and  the  names  were,  after  the  ceremony, 
signed  by  the  respective  parties,  with  the  same  omissions,  in  the  register, 
there  being  no  further  evidence  besides  that  of  the  husband,  who  detx)8ed 
that  he  omitted  the  names,  not  thinking  or  believing  he  was  acting  contrary 
to  law,  and  for  brevity's  sake  only,  and  the  marriage  having  been  reputed  good 
for  more  than  thirty  years : — 

Held^  that  the  husband  was  not  proved  to  have  committed  any  offence 
against  the  statute. 

The  husband  deposed  that,  prior  to  the  marriage,  the  intended  wife  neither 
directly  nor  indirectly  took  any  step  towards  the  publication  of  the  banns, 
but  left  the  matter  entirely  to  him.  There  was  no  evidence  of  knowledge 
on  her  part  beyond  her  signature  of  the  marriage  register  with  the  omission 
above  mentioned,  that  not  being  her  usual  form  of  signature.  She  being 
dead,  and  the  marriage  having  been  reputed  good  throughout  her  life — that 
is  to  say,  for  upwards  of  twenty-four  years  :— 

Heid,  that  the  Court  could  not  impute  to  the  wife  knowledge  of  the  omis- 
sion of  the  name  in  the  instructions  for  publication  of  banns. 

Costs  disallowed  to  a  trustee  severing  in  proceedings  from  his  co-trustee. 

Motion  fob  decree. 

Sarah  Broadhv/rst,  spinster,  by  her  will,  dated  the  16th  of  May, 
1840,  bequeathed  all  her  shares  in  the  Lambeth  Waterworks  to 
Thomas  Bdberi  Mawley  upon  trust  to  pay  the  yearly  income  unto 
her  nephew,  Louis  Armand  de  Qrenier^  during  his  life,  and  after 
his  decease  to  his  wife,  Adelaide  Augustine  de  Oreniery  for  her  life, 
and  after  her  decease  unto  testatrix's  great-niece,  Oeorgiana  Ade- 
laide Harvey  (daughter  of  Bdbert  Valentine  Harvey,  of  the  Custom 
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V.-O.  B.  House,  London),  during  her  life  for  her  separate  use ;  and  the 
1872  testatrix  declared  that  after  her  decease  the  trust  premises  shoald  be 
Goio^Tz  ^  trust  for  all  and  every  the  children  and  child  of  her  said  great- 
niece  ^ho,  being  a  son  or  sons,  should  attain  the  age  of  twenty- 
one  years,  and  who,  being  a  daughter  or  daughters,  should  attain 
such  age,  or  should  respectively  marry  under  that  age,  equally  to 
be  divided  between  such  children,  if  more  than  one,  as  tenants  in 
common ;  and  if  there  should  be  but  one  such  child,  then  the  whole 
for  that  one.  And  the  testatrix,  after  appointing  the  said  Thomas 
Robert  Mawhy  her  executor,  gave  all  the  residue  and  remainder  of 
her  estates  and  effects  of  every  description  unto  her  nephew,  Louh 
Armand  de  Orenier. 

The  testatrix  died  in  1841,  and  on  the  23rd  of  February  in  that 
year  her  will  was  duly  proved  by  T,  B.  Mawley, 

On  the  5th  of  July,  1841,  Georgiana  Adelaide  Harvey  went 
through  the  ceremony  of  marriage  with  the  Plaintiff,  William 
Frederick  Louis  Oompertz. 

On  the  6th  of  March,  1844,  T.  B.  Mawley  died,  having  by  wUI 
appointed  the  Defendant  Henry  Kensii  his  executor,  by  whom  \m 
will  was  duly  proved. 

On  the  25th  of  March,  1844,  Louis  Armand  de  Orenier  died, 
having  appointed  the  same  Henry  Kensit  his  executor. 

On  the  9th  of  January,  1866,  Amy  Oeorgiana,  only  child  of  Mr. 
and  Mrs.  Gompertz,  married  Stephen  Spring,  and  by  a  settlement 
executed  a  few  days  previously,  she  being  then  of  age,  her  rever- 
sionary interest  in  the  waterworks  shares,  expectant  on  the  death 
of  Mrs.  de  Chrenier,  was  settled,  the  trustees  of  the  settlement 
being  the  Plaintiff,  her  father,  and  the  Defendant  Oliver  Murphy. 

On  the  17th  of  January,  1866,  Georgiana  Adelaide  Gomperts 
died,  leaving  surviving  her  the  Plaintiff,  her  husband,  and  Mrs. 
Spring,  her  only  issue. 

On  the  15th  of  March,  1869,  Mrs.  de  Grenier,  the  tenant  for 
life,  died. 

This  bill  was  filed  on  the  15th  of  February,  1870,  by  W.  F.  L. 
Gompertz  against  Henry  Kensit  and  Oliver  Murphy,  stating  the 
above  facts,  and  that,  upon  the  death  of  Mrs.  de  Chrenier,  the  Plain- 
tiff and  the  Defendant  Murphy  applied  to  the  Defendant  Henry 
Kensit  to  transfer  the  waterworks  shares  to  them,  and  that  ^^he  was 
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about  to  do  so  when  he  discovered "  that  the  marriage  of  the     V.-C.  B. 
Plaintiff  with  his  late  wife  "  was  solemnized  between  them  by  the        1872 
names  of  Frederiek  Gomjperiz  and  Adelaide  Harvey^  instead  of  by    qompwz 
their  respective  full  names  of  WiUiam  Frederiek  Lewis  Oompertz 
and  Qeorgiana  Adelaide  Earvey,  and  in  consequence  thereof  de- 
clined "  to  transfer  the  shares  to  the  Plaintiff  except  under  the 
order  of  the  Court. 

The  bill  then  alleged  that  "  the  fact  is,  that  the  marriage  was 
80  solemnized,  but  the  omission  of  the  aforesaid  Christian  names 
was  not  with  any  mala  fides,  or  with  any  wrong  meaning  or  im- 
proper motive ;  but  such  omission  was  by  accident  and  mistake, 
and  was  not  wilfully  made  or  done  by  either  of  the  parties,  or  any 
other  person,  or  even  with  the  knowledge  of  the  late  Oeorgiana 
Adelaide  Oompertz;"  also  that  the  marriage  was  ever  afterwards 
recognised  by  the  parents  and  guardian  of  W.  F.  L.  Oompertz  and 
G.  A.  Earvey  ;  that  they  lived  together  till  the  death  of  the  latter 
as  husband  and  wife ;  that  no  question,  during  Mrs.  Qompertz's  life 
or  afterwards,  until  the  transfer  was  about  to  be  made,  was  ever 
raised  as  to  the  validity  of  the  marriage ;  and  that  the  Plaintiff 
and  the  Defendant  Murphy  submitted  that  the  marriage  was  a 
good  and  valid  marriage,  and  at  all  events  could  not,  after  the 
death  of  one  of  the  parties,  be  questioned  or  invalidated. 

The  bill  then  alleged  that  the  Defendant  Eenry  EensUy  as 
executor  of  the  testatrix's  residuary  legatee,  submitted  that  the 
marriage  was  invalid,  and  that  as  in  that  case  the  said  Qeorgiana 
Adelaide  Earvey  died  without  issue,  he,  as  such  representative, 
was  entitled  to  the  shares. 

The  bill  also  alleged  that  the  Defendant  Oliver  Murphy,  as 
such  co-trustee  and  assign  with  the  Plaintiff  as  aforesaid,  had  been 
requested  to  concur  with  the  Plaintiff  in  taking  the  present  pro- 
ceedings, but  refused  to  do  so,  and  had  consequently  been  made  a 
Defendant. 

The  bill  prayed  that  the  unperformed  trusts  of  the  will  might 
be  carried  into  execution  under  the  direction  of  the  Court ;  that 
it  might  be  ascertained  and  declared  who  was  entitled  to  the 
shares  and  the  income  since  the  death  of  Mrs.  de  Qrenier ;  and 
that  such  shares  and  income  might  be  transferred  and  paid  ac- 
cordingly ;  and  for  an  account  of  the  income. 

2  E  2  2 
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V.-G.B.         On  the  Sth  of  April,  1870,  the  Defendant  Murphy  filed  an 

1872       answer,  in  which  he  admitted,  though  having  no  personal  know- 

GoaOTBTz    ^®^g®  thereof,  the  statements  in  the  bill,  except  that  an  applica- 

,  V-  tion  was  made  by  him  as  therein  alleged.     He  said  he  did  not 

'      submit  that  the  marriage  was  good  and  valid.    He  admitted  his 

oo-trusteeship,  and  that  he  had  been  requested  to  join  the  Plaintiff, 
and  said  that  he  refused  so  to  do,  or  to  take  any  proceedings  in 
Chancery  in  respect  thereof,  or  to  allow  his  name  to  be  used  as 
Plaintiff,  because  he  was  and  still  was ''  unacquainted  with  the 
facts  alleged "  by  the  bill.  He  further  said  he  was  a  clergyman 
of  the  Boman  Catholic  Church,  that  he  was  always  ready  to  dis- 
charge the  duties  of  his  trusteeship,  but  that,  being  a  comparative 
stranger  to  the  parties,  and  ^  wholly  ignorant  of  all  the  matters 
therein  stated  or  mentioned,"  he  was  unwilling  to  assume  the 
responsibility  of  filing  a  bill. 

On  the  20th  of  April,  1870,  the  Defendant  Henry  KensU  filed 
his  answer,  in  which  he  said  that,  on  being  applied  to  for  transfer 
of  the  shares,  he  expressed  his  willingness,  on  receiving  evidence 
of  the  applicants'  title ;  whereupon  the  Plaintiff  referred  him  to 
8L  Paneras  Church,  from  the  incumbent  of  which  he  obtained  a 
certified  copy  of  the  register  of  the  marriage.  From  this  it  ap- 
peared that  the  names  of  the  parties  married  were  Frederick 
Oompertz  and  Adelaide  Earvey^  both  ''minors,"  he  residing  at 
"  put  Street;'  and  she  at  "  Do." 

Defendant  also  obtained  a  copy  of  the  entry  in  the  register  of 
banns,  in  which  the  parties  were  described  in  like  manner,  each  by 
two  names  only. 

He  further  said  that  he  found,  in  a  copy  of  the  Morning  Pod  of 
the  17th  of  July,  1841,  a  notice  of  the  marriage,  in  which  all  the 
Christian  names  of  both  parties  were  given.  He  believed  that 
Miss  BJarvey  was  at  the  time  an  orphan,  and  said  she  was  residing 
under  the  care  of  Bchert  Thomas  Mawley,  her  step-grandfather, 
and,  he  believed,  her  only  living  relative,  except  her  maternal 
uncle,  Louie  Armand  de  Orenier.  She  had  been  maintained  and 
educated  by  Mr.  Mawley,  with  whom  the  defendant  was  very  inti- 
mate. Mr.  Mawley  always  called  her  Georgiana,  never  Adelaide ; 
and  Defendant  believed  she  herself  always  used  the  former  name 
and  not  the  latter.    Defendant  never  heard  her  called  Adelaide, 
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and  believed  that  the  name  *'  was,  in  fact^  dormant"    He  exhi-    Y.-C.  B. 
bited  several  letters  of  the  Plaintiff,  and  several  receipts  signed  by       1872 
him  and  by  Miss  Harvey.    None  of  them  were  signed  either  in    gomfebtz 
the  name  of  " Frederick  Oomperts^*  or  "  Adelaide  Harvey''  Kmit 

Defendant  said  that  shortly  after  the  marriage  he  heard  of  it        

from  Mr.  Mawley,  who  told  him  that  the  Plaintiff  had  run  away 
with  Miss  Harvey,  who  was  then  about  eighteen  or  nineteen,  from 
the  place  where  Mr.  Mawley  had  placed  her,  and  had  married 
her  without  his  consent.  Mr.  Mawley  **  then,  and  ever  after- 
wards/' expressed  himself  much  displeased  thereat.  He  believed 
Miss  Harvey  was  not  then  living,  and  had  never  lived,  in  Pitt 
Street. 

He  alleged  that  the  marriage  was  a  clandestine  marriage,  and 
solemnized  without  due  publication  of  banns ;  that  he  believed  the 
said  undue  publication  was  knowingly  and  wilfully  made  by  the 
Plaintiff  and  Miss  Harvey,  and  with  a  view  to  conceal  the  marriage ; 
that  the  marriage  was  null  and  void  to  all  intents  and  purposes ; 
and  that  the  trustees  had  no  title  to  the  shares ;  but  said  he  was 
ready  and  willing  to  transfer  the  shares  upon  their  establishing 
their  title. 

Defendant  admitted  that  the  parties  always  lived  together,  and 
that  he,  in  ignorance  of  the  facts,  treated  them  as  husband  and 
wife.  He  believed  the  facts  had  been  now,  for  the  first  time,  dis- 
covered. 

The  Plaintiff,  in  an  afSdavit  filed  on  the  26th  of  July,  1870,  said 
that  in  1841  he  became  acquainted  with  Miss  Harvey  at  a  dinner 
party  at  his  father's  house,  to  which  she  and  a  friend  of  hers  named 
Hutchinson,  at  whose  house,  in  Upper  Montague  Street,  she  was  stay- 
ing on  a  visit,  were,  with  Mr.  Mawley  s  consent,  invited  by  Plaintiff's 
mother.  Plaintiff  and  she  afterwards  met  together  several  times, 
and  he  made  her  an  offer  of  marriage,  which  she  accepted,  and  he 
thereupon  '^  arranged  with  her  to  do  all  that  was  requisite  with  re- 
ference to  the  publication  of  banns  and  whatever  else  was  neces- 
sary to  be  done/'  and  that  she  '^  neither  directly  nor  indirectly 
made  any  suggestion  or  took  the  most  remote  step  as  to  the  pub- 
lication of  banns  or  otherwise,"  but  left  the  matter  entirely  to  him. 
He  was  then  nineteen^  and  she  about  eighteen  or  nineteen.  The 
banns  were  published  by  Plaintiff's  sole  direction  and  instructions, 
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y.-G.  B.     and  when  he  gave  such  instructions  for  the  publication  of  banns 

1872        **  in  the  names  by  which "  they  were  afterwards  married,  he  did 

Q^^^Tz    so,  "  not  considering  or  either  thinking  or  believing  "  that  he  was 

«.         «  doing  anything  wrong  or  acting  contrary  to  law."    Believed  he 

gave  the  lady's  address  as  of  Tottenham  Street  (in  which  street 

Mr.  Mawley  lived),  and  presumed  the  parish  clerk  made  a  mistake. 
Plaintiff  admitted  that  the  marriage  was  a  secret  marriage, 
witnessed  only  by  the  pew-opener  and  another  person. 

He  further  said :  '^  I  deny  that  I  left  out ....  the  other  names 
of  myself  or  wife  with  any  fraudulent  intent  to  avoid  the  dis- 
covery of  the  said  intended  marriage,  but  I  did  so  for  brevity's  sake 
only ;  and  I  say  that,  so  £a.r  from  concealment  of  names,  I  was  only 
too  anxious  to  have  a  good  and  valid  marriage." 

He  then  proceeded  to  depose  that  within  two  hours  of  the  mar- 
riage he  and  his  wife  went  to  Mr.  Mawley  8  house,  ^ho  was  very 
angry  at  first,  but  afterwards  forgave  them  both.  Afterwards  Mr. 
Mawley  **  perused  the  marriage  certificate,  and  noticed  that  we 
had  not  married  in  our  full  names,  whereupon  I  said  if  it  was  not 
a  perfectly  good  marriage,  we  would  go  through  the  ceremony 
again.  He  thereupon  said  he  considered  it  sufficient"  Mr.  Mawley^ 
however,  wished  the  notice  in  the  newspapers  to  appear  with  the 
full  names ;  and  this  was  caused  to  be  done. 

In  a  further  affidavit  the  Defendant  KensU  said  he  believed 
that  the  Plaintiff,  immediately  before  the  marriage,  was  living  with 
his  parents  in  Chester  Square y  and  not  in  PUt  Street.  He  believed 
also  that  Miss  Harvey  was  not  on  a  visit  at  Miss  Hutehinsan's,  but 
was  permanently  residing  there  by  the  desire  and  at  the  cost  of 
Mr.  Mawley, 

Mr.  Kay,  Q.C.,  and  Mr.  T.  A.  Roberts,  for  the  Plamtiff  :— 

The  question  turns  upon  the  22nd  section  of  the  Marriage  Ad 
of  1823  (4  Geo.  4,  c.  76)  (1).  The  Act  does  not  say  that  all  the 
names  of  the  parties  must  be  published  when  the  banns  are  pub- 
lished; but  it  does  (sect.  26)  provide  against  a  marriage  being 

(1)  Sect.   22 : — '*  Provided  always,  of  banns  ...  the  marriages  of  such  per- 

and  be  it  further  enacted,  that  if  any  sons  shall  be  null  and  vdd,  to  all  in- 

persons  shall  knowingly  and  wilfully  tents  and  purposes  whatsoever.** 
intermarry  . . .  without  due  publication 


V. 

Ejbksit. 
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invalidated  through  non-residence  of  the  parties  in  the  parishes     V.-a  B. 
wherein  the  banns  were  pnblished  (1).  1872 

In  order  to  render  a  marriage  invalid  under  the  22nd  section,  it    qoupbbiz 
must  have  been  solemnized  with  a  knowledge  by  both  parties  of 
the  undue  publication :    Bex  v.  Inhabitants  of  Wroxton  (2). 

A  case  that  will  be  cited  on  the  other  side,  to  shew  that  where 
one  party  only  gave  the  false  instructions,  the  other  party  will  be 
presumed  to  have  had  previous  knowledge  of,  and  to  have  joined 
in,  the  misrepresentation,  is  Tongue  v.  AUen  (3),  which  was  affirmed 
on  appeal  under  the  name  of  Tongue  v.  Tongue  (4).  But  the  dis- 
tinction is,  that  in  that  case  the  Court  treated  it  as  quite  clear  that 
the  woman  "  knowingly  and  wilfully  "  gave  the  incorrect  informa- 
tion.   Here  the  evidence  is  the  other  way. 

All  evidence  as  to  erroneous  description  of  residence  is  excluded 
by  the  statute  (sect.  26). 

The  Defendant  Kensit's  error  has  been  this :  he  supposes  that  a 
marriage,  which  has  been  solemnized,  and  acknowledged  by  every- 
body connected  with  the  parties  throughout  its  whole  continuance, 
is,  after  the  death  of  one  of  the  parties,  to  be  disposed  of,  like  the 
signature  to  a  bill  of  exchange,  by  proof  of  erroneous  description* 
He  has  forgotten  that  the  presumption  in  favour  of  a  valid  mar- 
riage is  the  strongest  known  to  the  law :  Piers  v.  Piers  (5). 

To  invalidate  the  marriage,  the  misrepresentation  must  have 
been  '^  knovringly  and  wilfully "  made.  As  to  the  meaning  of 
these  words,  Lord  Tenterden^  in  MeireUes  v.  Banning  (6),  says  they 
*'  must  be  taken  to  denote  acts  done  with  a  conscious  mind  that 
the  party  is  doing  wrong."  The  evidence  disproves  any  guilty 
knowledge  on  the  part  of  either.  Both  were  desirous  that  they 
should  be  lawfully  married.  No  doubt  they  wanted  to  have  a 
secret  marriage,  and  if  the  Court  should  go  the  length  of  holding, 

(1)  Sect.  26 : — "  Provided  always,  mony  were  published  .  • .  nor  shall  avy 

and  be  it  further  enacted,  tbat  after  the  evidence  ...  be  [received  to  prove  the 

solemnization  of  any  marriage  under  a  contrary  in  any  suit  touching  the  va- 

publioation  of  banns,  it  shall  not  be  no-  lidity  of  such  tnarriage." 
pessary  in  support  of  such  marriage  to         (2)  4  B.  &  Ad.  640. 
give  any  proof  of  the  actual  dwelling  of         (3)  1  Curt.  38. 
the  parties  in  the  respective  parishes  or         (4)  1  Moo.  P.  G.  90. 
-chapelries  wherein  the  banns  of  matri-         (5)  2  H.  L.  G.  831. 

(6)  2  B.  &  Ad.  909,  915. 
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V.-G.  B.  on  the  eyideDce,  that  the  husband  did  what  he  did  in  order  to 

1872  conceal  all  traces  of  the  marriage,  it  is  still  necessary  to  shew  the 

GouFKBTz  complicity  of  the  wife. 

j^^^  There  is  no  direct  evidence  to  shew  in  what  words  the  banns 
actually  were  published. 

Mr.  Amphhtt^  Q.C.9  and  Mr.  CecU  Russell,  for  the  Defendant 
Kensii : — 

This  was  an  illegal  marriage.  No  doubt  there  is  a  strong  pre- 
sumption in  faTOur  of  marriage,  but  it  may  be  rebutted  by  undis- 
puted facts.  In  this  instance  the  banns  were  published  and  the 
ceremony  performed  with  suppression  of  the  ordinary  name  of  the 
lady,  and  of  two  of  the  husband's  names. ' 

No  doubt  '^  wilful  and  knowing  "  concealment  by  both  parties 
must  be  shewn ;  but  it  has  been  argued  as  if  it  were  necessary  to 
shew  wilful  knowledge  of  wrong-doing.  All  that  the  Act  requires 
is  ''  wilful  and  knowing  "  misdescription.  The  dictum  in  Meirdles 
y.  Banning  (1)  accordingly  has  no  application. 

As  to  the  necessity  of  proving  the  complicity  of  one  of  the  parties^ 
Tanffue  v.  Tongue  (2)  sufficiently  shews  that  it  may  be  implied  from 
the  £act  of  the  other  party  having  signed  the  register  with  the  name 
suppressed.  It  may  be  attempted  to  distinguish  Tongue  v.  Tongue, 
on  the  ground  that  in  that  case  it  was  the  guardian  who  interfered 
and  endeavoured  to  set  aside  the  marriage.  But  that  argument  is 
disposed  of  by  the  remarks  of  Sir  W.  Seott,  in  SuUivan  v.  SuUi- 
van  (3),  who  says  that  it  depends  entirely  on  the  circumstances 
whether  the  assent  or  non-assent  of  the  guardian  is  of  any  impor- 
tance. 

In  Pouget  v.  Tomkins  (4),  which  was  under  the  old  Act,  mis- 
description of  persons  in  the  publication  of  banns  was  held  fatal  to 
the  marriage. 

As  to  the  husband's  statement,  that  he  did  not  know  he  was  doing 
wrong,  the  Court  must  be  asked  to  disbelieve  it.  With  what 
motive  can  he  be  supposed  to  have  omitted  the  names,  except 
that  of  concealment  ?  As  to  the  lady,  the  only  piece  of  evidence 
against  her  is  that  she  signed  the  register  in  an  unusual  way, 

(1)  2  B.  &  Ad.  909,  915.  (3)  2  Hagg.  Gon8i8t^241. 

(2)  1  Moo.  P.  C.  90.  (4)  Ibid.  142. 
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omitting  the  name  she  was  best  known  by.    Bat  it  is  remarkable  V.-G.  B. 
that  she  omitted  the  same  name  in  signing  as  the  husband  omitted        1872 

in  giving  the  instnictions ;  and  that  was  held  in  Tongue  y.  Tongue  (1)  Oownmiz 
to  be  sufiSeient  to  lead  to  the  presumption  of  knowledge  of  mis-     ^'g^^ 

representation.  

The  Vice-Chancellob  : — If,  as  you  say,  a  fraud  upon  this  Act 
of  Parliament  has  been  committed,  the  husband  was  guilty  of  a 
misdemeanour.  Then  must  not  the  eyidence  against  him  be  proved 
as  strictly  as  if  we  were  now  trying  a  case  of  misdemeanour  ? 

Mr.  Eussdl: — ^The  Plaintiff  comes  to  the  Defendant  for  this 
property ;  he  is  required  to  prove  his  title ;  the  onus  of  proving  it 
is  on  him.  In  attempting  to  do  this  he  refers  the  Defendant  to 
the  register;  and  this  certificate  is  brought  forward,  being  a 
document  which,  on  the  face  of  it,  may  relate  to  the  marriage  of 
two  other  persons  than  the  Plaintiff  and  his  late  wife.  A  person 
who  produces  such  a  document  as  this  is  bound  to  explain  it; 
otherwise  a  husband  has  only  to  hold  his  tongue  in  order  to  defeat 
an  Act  of  Parliament.  But  he  does  admit  he  is  bound  to  explain, 
for  he  attempts  to  do  so.  No  doubt,  Pougei  v.  Tomkins  (2)  was  under 
the  old  Act,  imder  which  a  misdescription  ipso  facto  avoided  a 
marriage ;  and  this  hardship  was  relieved  against  by  the  statute 
of  1823,  which  requires  proof  to  be  given  of  knowing  and  wilful 
misrepresentation.  Do  not  the  circumstances  here  amount  to 
this  ?  Was  not  their  conduct  a  fraud  upon  the  statute  ?  There  is 
nothing  in  the  statute  to  say  that  the  subsequent  assent  of  the 
guardian  removes  the  objection. 

Upon  the  whole,  this  is  a  case  precisely  within  the  mischief  the 
Act  of  Parliament  was  intended  to  prevent. 

Mr.  Woodroffe,  for  the  Defendant  Murphy^  asked  for  his  costs. 

Mr.  Kay,  in  reply : — 

The  strong  presumption  in  favour  of  this  marriage,  arising  from 
more  than  twenty-four  years  of  unchallenged  repute  during  the 
whole  of  the  wife's  life,  and  for  some  time  afterwards,  sufficiently 
distinguishes  this  case  from   Tongtie  v.   Tongue  and  Pougei  v. 

(I)  I  Moo.  P.  G.  90.  (2)  2  Hagg.  Consiat.  142. 
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V.-0.  B.     Tonikins  (1),  which  were  cases  of  gross  fraud.    In  such  a  state  of  cii^ 

1872       cumstances  the  same  rules  of  evidence  do  not  apply.  Mr.  KensU 

OoxFEBTz    IS  bound  to  prove  his  case,  and  he  brings  nothing  to  contradict  the 

Ki»BiT      testimony  of  the  Plaintiff,  who  swears  that  he  had  no  intention  of 

committing  any  fraud  whatever.    Every  one  is  familiar  with  the 

practice  of  dropping  a  superfluous  name  for  the  sake  of  brevity. 

Sir  James  Bacon,  V.C.  : — 

This  case  is  a  very  singular  one.  For  more  than  twenty-four 
years  two  persons,  who  were  married  in  1841,  lived  together  and 
were  reputed  to  be  husband  and  wife,  not  less  by  the  Defendant 
Mr.  KensU  than  by  any  one  else.  The  presumption  in  favour  of 
such  a  marriage  is  very  strong ;  but  like  every  other  presumption, 
it  is  capable  of  being  rebutted  by  facts,  if  such  there  are.  Mr. 
Kemit  undertakes  to  rebut  this  presumption.  He  says  that  the 
marriage  was  celebrated  "  without  due  publication  of  banns."  The 
only  evidence  which  he  brings  forward  in  support  of  this  statement 
appears  from  his  own  answer.  He  says  he  has  obtained  a  certified 
copy  of  the  register  of  the  marriage,  from  which  it  appears  that 
the  names  of  the  parties  married  were  Frederick  Qi>mpertz  and 
Adelaide  Harvey,  whereas  the  parties  who  went  through  the  ceremony 
were  named  William  FredericTc  Louis  Oampertz  and  Georffiana 
Adelaide  Harvey ;  and  that  they  were  married  by  banns.  Mr. 
KensU  says,  further,  that  he  has  obtained  a  copy  of  the  entry  in  the 
register  of  banns  (which  I  suppose  relates  to  the  days  on  which 
the  publication  was  made),  in  which  the  parties  are  also  described, 
as  above,  each  by  two  names  only.  The  banns  appear  to  have 
been  published  in  church  on  the  three  days  which  the  law  re- 
quires ;  and  the  marriage  took  place.  Of  the  names  in  which  the 
publication  itself  was  made,  there  is  no  evidence. 

In  that  state  of  things,  after  the  expiration  of  now  more  than 
thirty  years,  the  Court  is  asked  to  put  in  force  the  provisions  of 
the  Act  of  the  4  Geo.  4,  c  76,  by  which  it  is  enacted  that  "  if  any 
persons  shall  knowingly  and  wilfully  intermarry  without  due  publi- 
cation of  banns,"  the  marriage  shall  be  ''null  and  void  to  all 
intents  and  purposes." 

(1)  2  Hagg.  (Consist  142. 


17. 

Exsrsrr. 


YOL.  Xm.]  EQUITY  CASES.  379 

Now,  evideaoe  that  this  marriage  was  "  knowingly  and  wilfully  "     V.-C.  B. 
celebrated  by  both  parties  '' without  due  publication  of  banns,"        1872 
beyond  the  production  of  the  copy  of  the  register  on  the  Defen-    gompebtz 
dant  Mr.  KensU*9  part,  there  is  none.    The  Plaintiff,  Mr.  Oompertz, 
indeed,  does  bring  eyidence  on  the  subject^  for  he  says :  *^  I  deny 
that  I  left  out  the  other  names  of  myself  or  wife  with  any  fraudu- 
lent intent  to  avoid  the  discovery  of  the  said  intended  marriage ; 
but  I  did  so  for  brevity's  sake  only." 

These,  I  believe,  are  all  the  essential  facts.  From  them  Mr. 
Kefhsit  takes  upon  himself  to  shew  that  fraud  was  committed  by 
both  parties.  Mr.  AmpJUeU  did  not  shrink  from  that  position  at 
all.  Mr.  Kermt  undertakes  to  prove  that  the  undue  publication 
was  knowingly  and  wilfully  caused  by  both  parties.  Now  evi- 
dence, as  I  have  said,  on  Mr.  Kensifs  part  there  is  none,  beyond 
what  is  contained  in  his  answer.  But  he  has  read-^indeed  he  was 
obliged  to  read — the  evidence  of  Mr.  Gompertz  himself,  who  says, 
**  The  banns  were  published  by  my  sole  direction  and  instructions, 
and  when  I  gave  such  instructions  for  the  publication  in  the  names 
by  which  we  were  afterwards  married,  I  did  so,  not  considering,  or 
either  thinking  or  believing,  that  I  was  doing  anything  wrong,  or 
acting  contrary  to  law." 

A  charge  of  fraud  is  made  against  Mr.  Gompertz,  and  when  this 
passage  is  produced  to  meet  it,  the  Court  is  asked  to  assume  that 
what  he  says  is  not  true.  He  says  he  did  what  he  did ''  for  brevity's 
sake."  There  is  no  evidence  to  shew  that  the  names  were  not 
published  in  full ;  but  if  they  were  published  only  as  Mr.  Gompertz 
gave  them,  why  is  the  Court  to  presume  that  he  gave  them  wilfully 
and  knowingly  with  a  view  to  concealment  ?  Is  it  so  rare  a  thing 
in  the  affairs  of  the  world  to  find  a  mem  signing  or  giving  his 
address  with  the  omission  of  one  or  more  of  his  names  ?  Giving 
the  utmost  effect  to  the  Act  of  Parliament,  I  cannot  say  that  the 
offence  against  which  the  statute  was  directed  has  been  committed. 

Then  I  am  asked  to  presume  fraud  against  the  wife.  Both 
parties  must  be  shewn  to  have  knowingly  and  wilfully  concurred 
in  the  undue  publication.  But  it  appears  from  Mr.  Gompertz  8 
evidence  that  she  knew  nothing  at  all  about  it.  Against  that  state- 
ment I  am  asked  to  infer  that  she  did  know,  because  she  signed 
the  register  with  one  name  only,  which  was  not  the  way  in  which 
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V.-C.  B.     she  usually  signed  her  name.    That  circumstance  cannot  now  be 

1872        satisfactorily  explained,  as  she  is  no  longer  living.    Then,  upon 

GouFiRT^    ^^^t  ground  can  I  presume  fraud  against  this  lady  ?    I  have  no 

safe  ground  for  so  doing ;  I  cannot  say  that,  because  all  the  true 

names  were  not  used,  the  omission  was  knowingly  and  wilfully 

made  by  both  parties. 

I  am  satisfied  that  there  is  nothing  in  the  authorities  to  contra* 
vene  this  conclusion.  The  case  which  was  most  strongly  urged 
upon  me,  Tongvs  y.  Tongue  (1),  bears  no  sort  of  analogy  to  the 
present.  In  that  case  the  evidence  of  the  sextoness  (2)  shewed 
that  the  man  (who  was  a  minor)  was  just  as  much  a  party  to  the 
fraud  as  the  woman.  The  woman  was  shewn  to  have  contemplated 
the  fraud,  and  the  omission  by  the  young  man  of  the  name  of 
Croxally  by  which  he  was  generally  known,  was  of  the  meet  vita) 
importance,  as  shewing  that  he  was  cognisant  of  the  fraud.  The 
case  of  Tongiie  v.  Tongue  could  not  have  been  decided  otherwise 
upon  the  facts  there  proved — ^the  man  being  as  much  a  party  to 
the  fraud  as  the  woman  who  confessed  it. 

No  observations  were  made  by  the  Defendants'  counsel  on  the 
case  of  Bex  v.  Inhabitants  of  Wroxton  (3),  where  the  facts  were  much 
stronger  against  the  validity  of  the  marriage  than  they  are  here. 
There  the  husband  knew  the  name  of  the  wife,  and  said  he  would 
see  to  the  proper  publication  of  the  banns.  She  took  no  step ; 
and  he  procured  the  banns  to  be  published  in  a  wholly  false  name. 
In  the  publication  of  the  banns  the  woman  was  described  as  Agnes, 
her  real  name  being  Susannah.  During  the  marriage  ceremony 
the  clergyman  used  the  name  Agnes,  and  the  woman  observed  the 
difference,  but  was  told  by  the  husband  to  hold  her  tongue.  So 
that  both  parties  had  knowledge  of  the  misdescription.  Bat  the 
marriage  was  supported  on  the  ground  that  there  was  no  proof  of 
the  knowledge  by  both  parties  of  the  undue  publication  of  banns. 
Is  there  a  particle  of  evidence  in  this  case  to  shew  that  the  wife 
hcul  any  knowledge  whatever  that  there  had  been  an  undue  publi- 
cation of  banns  ? 

I  think  that  there  was  no  reasonable  ground  upon  which  Mr. 

(1)  1  Curt.  38 ;  1  Moo.  P.  C.  90.  (2)  1  Curt,  44. 

(3)  4  B.  &  Ad.  640. 
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Oampertz's  request  was  refused  by  Mr.  Kenait,  and  that  Mr.  Oomr     Y.-O.  B. 
pertz  is  entitled  to  the  relief  which  he  asks.  1872 

As  to  the  costs,  considering  the  answer  which  Mr.  Kensit  has    Goufebtz 
put  in,  I  should  have  been  much  inclined  to  make  him  pay  the     kbk'bit 
costs  of  the  suit ;  but,  as  there  happens  to  be  a  fund,  I  think  the        — 
ends  of  justice  will  be  sufficiently  met  if  I  allow  the  Plaintiff's 
costs  to  come  out  of  the  fund,  giving  no  costs  to  Mr.  Kensii. 

With  respect  to  the  other  Defendant,  Mr.  Murphy,  I  wholly 
disapproye  of  the  course  he  has  pursued.  Instead  of  joining  the 
Plaintiff,  he  has  chosen  to  put  in  a  long  answer,  and  so  to  have 
incurred  expense.    I  cannot  give  Mr.  Mwrphy  any  costs. 

There  will  be  a  decree  for  the  execution  of  the  trusts  of  the 
will ;  an  inquiry  as  to  debts ;  with  a  declaration  that  the  Plaintiff 
and  the  Defendant  Murphy  are  entitled,  as  trustees  of  Mrs.  Spring^ $ 
settlement,  to  the  waterworks  shares  and  the  income  of  them  since 
the  death  of  the  tenant  for  life,  the  amount  to  be  verified  by  affi- 
davit; and  a  direction  that  the  same,  subject  as  above,  be  trans-^ 
ferred  and  paid  to  the  Plaintiff  and  Murphy^  as  such  trustees. 

Solicitors  for  the  Plaintiff:  Messrs.  Lewis  <&  Lewis, 
Solicitor  for  the  Defendant  Kensit :  Mr.  George  Kensit. 
Solicitor  for  the  Defendant  Murphy :  Mr.  /.  A.  Parry,  agent  for 
Mr.  Oeorge  Parry ,  Pembroke  Dock. 


ANDEESON  v.  ANDERSON.  v.-CB. 

[1869    A.    117.]  i!I? 

Wm—Eepuhlication-l  Vict.  c.  26,  «.  15,  34.  /a».  19^.28. 

Testatrix  by  her  will  gave  a  share  of  her  residuary  real  and  personal 
estate  to  B,f  and  one  of  the  attesting  witnesses  to  the  will  was  B,*8  wife.  By 
a  codicil,  which  was  attested  by  other  witnesses,  testatrix,  after  a  direction  to 
her  executors  to  allow  an  extended  time  for  payment  of  a  debt  due  to  her 
from  one  of  her  legatees,  confirmed  her  will  in  other  respects  :-^ 

Held,  that  the  duly  attested  codicil  had  the  effect  of  republishing  and 
incorporating  the  will  so  as  to  render  the  gift  to  B,  valid,  notwithstanding 
attestation  of  the  will  by  BJ's  wife. 

Hannah  ANDEBSON,  widow,  by  her  wiU,  dated  the  10th  of 
December,  1868,  gave,  devised,  and  bequeathed  all  the  rest  and 
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V.-0.  B.     residue  of  her  estate  and  effects  whatsoeyer  and  wheresover  unto 

1872        and  to  the  use  of  her  son  George  Anderson  and  Henry  Letts,  whom 

Anmbbox    she  appointed  executors  and  trustees  of  her  will,  upon  trust  to  sell 

ANDMfloy    ^^  convert,  call  in,  recover,  and  receive  such  parts  as  should  not 

consist  of  money,  and  to  divide  the  net  residue  (except  the  five 

houses  thereinafter  mentioned)  into  five  equal  parts,  one  of  which 
fifths  she  bequeathed  to  each  of  her  sons,  Hdward  Charles,  Josqoh, 
Oeorge,  Thomas,  and  the  remaining  fifth  to  her  daughter  Charlotte 
Tolhvrst,  for  her  sole  and  separate  use. 

As  to  the  five  excepted  houses,  three  of  which  were  freehold 
and  two  leasehold,  the  sale  was  to  be  postponed  until  after  the 
death  of  her  daughter  Charlotte,  unless  an  advantageous  oppor- 
tunity of  disposing  of  them  should  occur.  The  net  annual  income 
of  the  houses,  or  the  net  annual  interest  of  the  produce  of  sach 
parts  as  might  from  time  to  time  be  sold,  was  to  be  paid  unto 
Charlotte  Tolhurst,  during  her  life,  for  her  separate  use,  without 
power  of  anticipation;  after  the  death  of  Charlotte,  testatrix 
directed  the  five  houses,  if  not  sold  previously,  to  be  sold,  and  the 
net  produce,  after  payment  of  all  expenses,  to  be  divided  into  four 
parts,  one  part  to  be  paid  to  Edtoard  Charles,  one  to  Joseph,  one  to 
Oeorge,  and  the  remaining  fourth  to  TTiomas  Anderson,  to  whom 
respectively  she  bequeathed  the  same. 

The  will  was  attested  by  Jemima  Fishenden  and  Hannah 
Anderson,  wife  of  George  Anderson,  the  executor  and  legatee 
named  therein.  By  a  codicil  to  her  will,  dated  l^e  22nd  of  Janu- 
ary, 1869,  and  duly  attested  by  other  witnesses,  testatrix  authorized 
her  executors  to  allow  her  son  Tfiomas  such  an  extended  time  to 
pay  what  might  be  owing  to  her  from  him,  and  not  bequeathed  to 
him,  as  they  should  consider  advisable,  and  confirmed  her  will  in 
other  respects. 

A  caveat  having  been  entered  on  behalf  of  the  Plaintiff,  who 
was  a  son  of  the  testatrix,  but  excluded  from  all  benefit  under  her 
will,  against  the  grant  of  probate  of  this  will  and  codicil,  issue  was 
joined  in  the  probate  proceedings,  and  on  the  6th  of  November, 
1869,  when  the  cause  came  on  to  be  heard  in  the  Probate  Court, 
the  Judge,  by  his  final  decree,  pronounced  for  the  form  and  validity 
of  the  will  and  codicil,  of  which  probate  was  granted  on  the  23pJ 
of  November,  1869. 
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The  case  made  by  the  bill  was  that  as  one  of  the  attesting  wit-     Y.-O.  B. 
nesses  to  the  will  was  the  wife  of  Oeorge  Anderson,  one  of  the       1872 

legatees,  all  gifts  of  real  and  personal  estate  in  Jhyour  of  George  AimmsoN 

Anderson  were  null  and  void,  and  the  property  therein  comprised  xj^j^jj 

passed,  as  undisposed  of,  to  the  heir-at-law  and  next  of  kin  respect-       

ively  of  the  testatrix. 

Mr.  Fry,  Q.C.,  and  Mr.  Key,  for  the  Plaintiff,  referred  to  sect.  15 
of  the  Wilb  Act  (1  Vict  c.  26),  and  contended  that  the  codicil 
had  not  the  effect  of  giving  validity  to  the  bequest  to  Oeorge 
Anderson. 

Mr.  WiOcoch,  Q.C.,  and  Mr.  F.  T.  While,  for  Defendants,  con- 
tended  that  the  effect  of  the  codicil,  which  was  duly  attested  and 
expressly  confirmed  the  will,  was  to  republish  and  incorporate  the 
will  in  the  codicil,  making  the  will  operate  precisely  as  if  it  was 
executed  on  the  day  of  republication.  By  thus  giving  that  which 
was  fro  ianto  an  unattested  instrument  the  effect  and  validity  of 
a  duly  attested  testamentary  instrument,  the  defect  in  the  gift  to 
George  Anderson  arising  &om  his  wife  having  been  an  attesting 
witness  to  the  will,  was  cured,  and  he  was  entitled  to  his  legacy. 

The  difficulties  which  had  arisen  in  some  of  the  cases  of  iden- 
tifying the  particular  instrument  referred  to  in  the  later  and  duly 
executed  testamentary  instrument,  did  not  here  occur,  as  the  will 
and  codicil  had  both  been  admitted  to  probate. 

They  cited  Edbergham  v.  Vincent  (1)  ;  Doe  v.  Walker  (2) ;  In  re 
EarTs  Trusts  (3) ;  AUm  v.  Maddock  (4) ;  In  the  Goods  of  Lady 
Truro  (5) ;  1  Vict.  c.  26,  ss.  15,  34. 

Mr.  Fry,  in  reply : — 

Words  of  reference  must  be  construed  in  their  strict  and  primary 
sense,  and  when  a  codicil  refers  to  a  will,  that  must  be  a  will  which 
satisfies  the  requirements  of  the  WUIs  Act:  Croker  v.  Marquis 
of  Hertford  (6) ;  Wigram  on  Wills  (7).  If  there  is  no  document 
legally  satisfying  the  requirements  of  a  will  to  which  the  codicil 

(1)  2  Ves.  204,  228.  (4)  11  Moo.  P.  C.  427. 

(2)  12  M.  &  W.  591,  600.    '  (5)  Law  Rep.  1  P.  &  D.  201. 

(3)  4  K.  &  J.  673.  (6)  4  Moo.  P.  C.  339,  363. 

(7)  Page  18. 
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Y.-G.  B.  can  be  held  to  refer,  then,  looking  into  the  extrinsic  circnmstances, 
1872  papers  purporting  to  be  testamentary,  though  not  so  in  the  strict 
As^BEBON  c^d  primary  sense,  may  be  rendered  valid  by  the  duly  attested 
codicil.  But  this  rule  of  construction  does  not  apply  when  the 
codicil  purports  to  confirm  as  a  will  that  which  is  not  legaUy  a 
will.  For  the  purpose  of  seeing  whether  the  will  referred  to  is 
valid  we  are  entitled  to  look  at  the  attestation.  Finding  that, 
from  the  way  in  which  the  will  has  been  attested,  the  gifts  to 
George  Anderson  are  rendered  void,  we  say  that  the  codicil  has 
not  the  effect  of  curing  the  defect  or  rendering  the  particular 
gift  valid. 

Even  if  thfi  decision  of  the  Court  should  be  against  us  we  are 
entitled  to  our  costs  of  obtaining  the  opinion  of  the  Court  upon 
a  doubtful  point  of  construction:  Thomctson  v.  Moses  (1);  Lee  v. 
Bdane  (2) ;  Morgan  and  Davey  on  Costs  (3). 


Jan.  27.    Sir  James  Bacon,  V.C.  : — 

The  question  which  arises  in  tlus  suit  is,  I  believe,  entirely 
novel ;  the  subject  to  which  it  relates  is  unquestionably  of  great 
importance,  involving,  as  it  does,  a  very  valuable  provision  in  the 
Statute  of  WiUs,  by  which  the  law  as  it  previously  existed  has 
been  greatly  altered  and  improved.  Before  the  statute  any  bene- 
ficial interest  given  by  will  to  the  persons  by  whom  such  will  might 
be  attested  was  null  and  void ;  but  the  attesting  witnesses  were 
not  disqualified  from  proving,  as  witnesses,  the  due  execution  of 
the  testamentary  instrument:  25  Geo.  2,  c.  6.  The  existing 
statute,  keeping  in  view  the  principle  of  public  policy  which  is 
obviously  involved  in  the  former  law,  has  extended  its  operation ; 
and  by  the  15th  section  it  is  enacted,  *^  That  if  any  person  shall 
attest  the  execution  of  any  will  to  whom,  or  to  whose  wife  or 
husband,  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or 
appointment  of  or  affecting  any  real  or  personal  estate,  shall  be 
thereby  given  or  made,  such  devise,  legacy,  &c.,  shall,  so  far  and 
only  as  concerns  such  person  attesting  the  execution  of  such  will, 

(1)  5  Bcav.  77.  (2)  4  De  G.  &  Sin.  1. 

(3)  Page  67. 
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or  the  wife  or  husband  of  such  person,  be  utterly  null  and  void  ;     v.-C.  B. 
and  such  person  so  attesting  shall  be  admitted  as  a  witness  to        I872 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or  in-    xwEsaos 
validity  thereof,  notwithstanding  such  devise,  legacy,  estate,  inte-    j^j^p^'j^go^f 
rest,  gift,  or  appointment  mentioned  in  such  will,"     The  PlaintiflTs       — - 
claim  is  founded  upon  that  provision.     [His  Honour^  after  stating 
the  case,  continued : — ]     Upon  this  very  simple  state  of  facts  the 
Plaintiff  has  contended  that  the  provision  of  the  statute  to  which 
I  have  referred  applies  in  direct  terms,  and  that  by  the  effect  of  it 
all  such  interest  as  Qeorge  Anderson  would  have  taken  under  the 
will  is  forfeited,  and  that  the  testatrix  must  be  held  to  have  died 
intestate  as  to  so  much  of  her  estate  as  George  Anderson,  would 
have  taken  according  to  the  tenor  of  the  will,  if  his  wife  had  not 
been  one  of  the  attesting  witnesses. 

The  Defendant,  on  the  other  hand,  insists  that  the  will  and 
codicil  together  form  one,  and  but  one,  testamenteiry  instrument; 
and  that  the  object  and  effect  of  the  codicil  was  to  repeat  and  confirm 
the  bequests  contained  in  the  will ;  that  its  operation  was  to  incor- 
porate the  will  with  the  codicil ;  and  that  the  latter  instrument 
having  been  duly  executed  by  the  testatrix,  and  attested  by  unob- 
jectionable witnesses,  neither  the  letter  nor  the  spirit  of  the  statute 
is  infringed ;  that  all  the  requisites  of  the  law  are  complied  with ; 
and  that  there  is  no  foundation  for  the  Plaintiff's  suit. 

Now,  in  order  to  decide  the  point  which  is  raised,  the  first 
question  to  be  solved  is,  what  is  the  will  of  the  testatrix  ?  The 
statute  (sect.  9)  enacts  that  no  will  shall  be  valid  unless  it  be  in 
writing,  signed  or  acknowledged  by  the  testator  in  the  presence  of, 
and  attested  by,  two  witnesses.  If  the  codicil  in  question  can  be 
held  to  be  the  will  of  the  testator,  these  requisites  are  complied 
with.  In  the  course  of  the  argument  reference  was  made  to 
several  cases,  the  most  important  of  which,  as  well  as  the  most 
recent,  appears  to  be  AUen  v.  Maddock  (1),  in  which  the  testatrix, 
having  made  what  purported  to  be  a  will,  dated  in  December, 
1851,  but  attested  by  one  witness  only,  had  afterwards,  in  Septem- 
ber, 1856,  executed  a  testamentary  paper,  which  was  duly  attested, 
and  which  commenced  with  the  words,  **  This  is  a  codicil  to  my  last 
will  and  testament."    The  Court  of  Probate,  being  satisfied  that 

(1)  11  Moo.  P.  C.  427. 
Vou  XIII.  2  F  2 
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y.-O.  B.  the  instrnment  of  1851  was  the  will  which  the  testatrix  referred  to 
1872  in  the  codicil,  decreed  probate  of  the  two  papers  as  together  consti- 
Amdebson  tuting  the  will  of  the  testatrix ;  and  it  was  from  that  decision  that 
Andbuon  ^^®  appeal  to  the  Privy  Council  was  brought.  The  argument  in 
—  that  case  principally  turned  upon  the  question,  whether  the  codicil 
had  sufficiently  identified  the  paper  of  1851,  and  it  was  contended 
that  parol  evidence  of  that  fact,  upon  which  the  Court  below  had 
proceeded,  was  inadmissible  for  the  purpose  of  proving  such  identity. 
No  such  point  exists  in  the  present  case,  because  the  two  papers 
will  and  codicil,  having  been  together  admitted  to  probate,  the 
identity  of  the  paper  of  1851  with  the  will  mentioned  in  that  testa- 
trix's codicil  must  be  taken  to  be  established.  The  Privy  Council 
decided  that  the  parol  evidence  was  admissible,  and  that  it  proved 
satisfactorily  the  identity  of  the  paper  referred  to  in  the  codicil. 
But  the  greater  value  of  this  most  valuable  judgment  is,  that  it 
decides  in  very  express  terms,  and  by  reference  to  numerous 
authorities  as  well  before  as  since  the  J^aiute  of  Wills,  that  the 
due  execution  by  a  testator  of  a  codicil  amounts  to  a  republication 
of  a  former  will,  if  the  codicil  refers  to  such  former  will,  and  that, 
without  any  regard  to  the  fact  whether  or  not  the  paper  so  referred 
to  complied  with  the  requirements  of  the  law  as  to  execution  or 
attestation  of  such  paper ;  and,  referring  to  the  alterations  intro- 
duced by  the  existing  statute,  it  pronounces  that  thereby  ''  the 
ceremonies  necessary  to  authenticate  the  instrument  are  altered ; 
but  no  alteration  is  here  made  in  the  effect  to  be  given  to  words  used 
\n  it.  It  would  seem  that  a  paper  which  would  have  been  incor- 
porated in  a  will  executed  according  to  the  Statute  of  Frauds  must 
now  be  incorporated  in  a  will  executed  according  to  the  new  Act" 
And  their  Lordships,  referring  to  the  case  on  Lord  Hertford's 
testamentary  papers  (1),  point  out  and  adopt  the  distinction  to  be 
made  since  the  new  Act  with  respect  to  the  unattested  papers 
referred  to,  the  identity  of  which  was  not  clearly  proved  (2). 
With  these  authorities  the  law  is  too  clear  to  admit  of  any  doubt 
upon  the  single  question  raised.  Sect.  24  enacts  that  a  will  shall 
be  construed  to  speak  from  the  death  of  the  testator ;  and  sect  34 
that  the  Act  is  not  to  extend  to  wills  made  before  the  1st  of  January, 
1838,  "and  that  every  wSl  re-executed  or  repubh'shed  or  revived 
(1)  4  Moo.  P.  0.  339.  (2)  11  Moo.  P.  C.  45a 
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by  any  codicil  shall,  for  the  purposes  of  this  Act,  be  deemed  to     V.-O.  B. 
have  been  made  at  the  time  at  which  the  same  shall  be  so  re-        1872 
executed,  republished,  or  revived."    It  was  much  pressed  in  the    AuDEBaoN 
argument  on  the  part  of  the  Plaintiff  that  the  very  existence  of    j^jgj^^y 

the  will  could  not  be  proved,   except  by  the  persons   who  had        

attested  it,  and,  therefore,  that  the  evil  which  the  statute  sought 
to  prevent  would  be  admitted  unless  the  legacy  in  question  were 
<leclared  to  be  forfeited.  P  do  not  know,  and  I  have  no  right  to 
inquire,  upon  what  evidence  the  Court  of  Probate  decided*  But 
I  am  clearly  of  opinion  that  there  is  no  reason  to  apprehend  that, 
by  treating  the  codicil  duly  attested  as  a  republication  and  confir- 
mation of  the  will,  any  relaxation  of  the  wholesome  provision  of 
«ect.  15  would  be  effected. 

That  in  the  execution  and  attestation  of  the  codicil  in  question 
all  the  requisites  of  the  statute  were  complied  with  is  clear.  None 
of  the  evils  which  the  statute  intended  to  prevent  can  arise ;  and 
it  would  be  as  much  beyond  the  provisions  and  the  contemplation 
of  the  statute,  as  it  would  be  opposed  to  good  sense  and  reason,  to 
hold  that  the  codicil,  duly  executed  and  attested,  had  not  the 
effect  of  republishing  the  will,  and  making  it  a  new  and  original 
disposition  by  the  testatrix  in  January,  1869,  of  the  estate  which  ' 
she  had  dealt  with  by  the  will  of  December,  1868.  To  hold  other- 
wise would  be  to  hold  that  any  error  in  a  will,  once  duly  executed, 
could  not  be  corrected  but  by  an  entirely  new  will,  for  which 
proposition  there  is  no  authority.  It  cannot  be  said  that  the  testa- 
trix could  not  have  made  a  new  will  if  she  had  been  so  minded. 
Suppose  that,  by  the  codicil,  she  had  said,  ''I  am  aware  that 
my  will  is  so  erroneously  attested  as  that  my  son's  legacy  will  be 
forfeited,  and  to  prevent  that  I  execute  this  codicil,  and  do  thereby 
confirm  my  will."  There  can  be  no  doubt  that  she  was  competent 
to  do  this  up  to  the  latest  moment  of  her  life.  I  am  of  opinion 
that  she  has  done  this  by  the  duly  executed  codicil ;  that  the 
whole  contents  of  the  previously  existing  will  were  incorporated  in 
the  codicil ;  and,  therefore,  that  Plaintiff's  bill  must  be  dismissed. 

Solicitors :  Mr.  O.  B.  Longdon  ;  Mr.  J.  Letts. 
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Nov,  10, 11. 


v.-c.  B.  In  re  GREENING  &  CO. 

1^71 

MARSH'S  CASE. 
Winding-up — Costs — Past  Members — Companies  Act,  1862,  s.  3S. 

Past  members  of  a  company  settled  upon  the  B  list  of  contributories 
having  bought  up  the  debts  to  which  they  were  liable,  Jitld  liable  to  pny  the 
costs  of  settling  the  B  list,  unless  the  liquidator  had  money  in  his  hanils^ 
sufficient  to  pay  them. 

X  HIS  case  came  before  the  Court  upon  two  summonses  adjonrned 
from  Chambers — first,  on  behalf  of  Messrs.  Marsh,  that  their  names 
might  be  removed  from  the  B  list  of  contributories  of  Oreeninff 
&  Co.  lAmUedy  as  settled  by  the  liquidator ;  and,  secondly,  on 
behalf  of  the  liquidator  for  payment  of  a  certain  call :  the  real 
question,  however,  being  to  what  extent  contributories  in  class  B 
were  liable  for  the  costs  of  the  liquidation. 

Messrs.  Marsh  transferred  their  shares  in  the  company  ii^ 
January,  1869,  and  in  October  following  the  company  was  wound 
up  voluntarily ;  which  winding-up  was  afterwards  ordered  to  be 
continued  under  the  supervision  of  the  Court.  The  persons  to 
whom  Messrs.  Marsh  transferred  their  shares  having  become  bank- 
rupt,  the  h'quidator  had  attempted  to  fix  Messrs.  Marsh  as  present 
members  of  the  company  on  the  ground  of  an  informality  in  the 
execution  of  their  transfer;  but  on  the  15th  of  February,  1870,  an 
order  was  made  removing  their  names  from  the  list  of  contribu- 
tories as  present  members  without  prejudice  to  any  application  on 
the  part  of  the  liquidator  to  fix  them  as  past  members. 

On  the  26th  of  July,  1870,  the  liquidator  sent  to  Messrs.  Jfarsl 
a  notice  that  he  would  proceed  on  the  1st  of  August  to  settle  them 
on  the  list  of  contributories  as  past  members,  and  make  a  call  of 
£3  lOs.  per  share. 

It  appeared  that  £876  was  the  total  amount  of  debts  of  the 
company,  for  which  Messrs.  Marsh  would  have  been  made  liable, 
and  that  after  the  settlement  of  their  names  on  the  B  list,  and  the 
making  of  the  call  now  sought  to  be  enforced,  Messrs.  Marsh 
bought  up  all  the  debts  due  when  they  ceased  to  be  members,  ^  ith 
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the  exception  of  some  small  snms  remaining  dae^  not  exceeding     v.<;.  b. 
in  the  whole  £10,  which  Messrs.  Marsh  offered  to  pay  into  Court.       isti 
The  call  of  £3  10s.  per  share  on  the  past  members  would  produce     mamh's 
upwards  of  £3000 ;  and  as  this  sum  far  exceeded  any  debts  for       £jj^' 
which  the  B  contributories  could  be  made  liable,  and  it  was  in 
•evidence  that  the  liquidator  at  the  time  of  settling  the  list  had  in 
his  hands  funds  su£Scient  for  payment  of  the  costs  of  settling  the 
B  list,  the  real  question  was,  whether  the  B  contributories  could 
be  called  upon  to  contribute  to  the  general  costs  of  the  winding-up. 

3Ir.  AmpMeU,  Q.C.,  and  Mr.  BroahsbanJc,  for  Messrs.  Marsh : — 

Until  there  has  been  an  ascertained  deficiency  to  meet  the  debts 
for  which  they  are  liable  the  Court  will  not  direct  a  call  to  be 
made  upon  the  B  contributories.  Fast  members  are  made  contri- 
butories, with  the  limitations  imposed  by  the  Companies  Ad,  1862, 
8.  38,  sub-ss.  2,  3,  simply  out  of  regard  to  the  creditors,  and  not 
by  way  of  assisting  the  existing  members.  The  rights  of  contri- 
bution as  between  the  A  and  B  classes  are  laid  down  in  Morrises 
Uaseil). 

As  soon  as  the  debts  existing  when  the  B  contributories  retired 
have  been  satisfied,  and  it  is  immaterial  whether  payment  has  been 
made  before  or  after  the  call — Brett's  Case  (2),  overruling  the 
judgment  of  Lord  Justice  CHffard  in  In  re  Accidental  and  Marine 
Insurance  Corporation  (3) — ^their  liability]  ceases.  Here  all  debts 
for  which  Messrs.  Marsh  could  have  been  made  liable  under  sect.  38 
have  been  paid  by  them  and  the  existing  members  have  no  equity, 
and  no  call  can  be  made,  to  enforce  payment  from  the  B  contribu- 
tories of  the  costs  of  the  winding-up,  which  can  only  affect  present 
members,  all  liability  attaching  to  the  past  members  in  respect  of 
<lebts  of  the  company  having  now  been  satisfied. 

[They  also  referred  to  sects.  98  and  133  of  the  Companies  Ad, 
1852. 

Mr.  Kay,  Q.C.,  and  Mr.  JE.  8.  Ford,  for  the  liquidator : — 

The  enactment  in  sect.  38  of  the  Companies  Ad,  1862,  is  plain 
•and  positive  that  past  members  shall  be  liable  to  contribute  to  the 

(1)  Law  Rep.  7  Ch.  200.  (2)  Law  Bep.  6  Ch.  800. 

(3)  Law  Bep.  5  Ch.  428. 


Oasb. 


890  EQUITY  CASES.  [L.  R, 

Y.-O.  B.     assets  of  the  company  **  for  payment  of  the  debts  and  liabilities  of 
1871        the  company,  and  the  costs,  charges,  and  expenses  of  the  windiDg- 

Mabsh'b  up ;"  ^^^  although  sub-sect.  2  relieves  past  members  from  debts 
and  liabilities  of  the  company  contracted  after  the  time  at  which 
they  ceased  to  be  members,  no  such  relief  is  given  as  to  the  costs 
of  the  winding-up.  What  equity  is  there  to  make  the  A  con- 
tributories,  or  existing  members,  pay,  in  exoneration  of  the  B 
contributories,  the  costs  incurred  by  settling  the  B  list  ? 

Beyond  all  question,  a  substantial  amount  of  the  costs  must 
have  been  incurred  in  settling  the  B  list ;  and  it  is  not  until  long 
after  those  costs  have  been  incurred,  that  the  B  contributories 
come  forward  and  pay  the  debts.  Sect.  102  enables  a  call  to  be 
made,  and  payment  to  be  ordered  to  satisfy,  not  only  the  debts  and 
liabilities  of  the  company,  but  also  the  costs,  charges,  and  expenses 
of  winding  it  up,  and  for  the  adjustment  of  the  rights  of  the  con- 
tributories inter  se ;  and  sect.  144  makes  the  costs,  &a,  properly 
incurred  in  the  voluntary  winding-up  of  a  company,  a  first  charge 
on  the  assets  of  the  company.  The  observations  of  the  Lord 
Chancellor  in  Breifs  Case  on  the  costs  of  the  winding-up  (1) 
seem  to  shew,  not  only  that  B  members  are  liable  to  provide  for 
the  costs  incurred  in  respect  of  B  debts,  and  cannot  throw  them 
upon  the  A  fund,  which  is  already  deficient,  but  that  they  are 
liable  to  contribute  to  all  the  costs  of  the  winding-up,  subject,  of 
course,  to  this  limitation,  that  they  cannot  ever  be  called  upon  for 
more  than  the  amount  due  upon  their  shares. 
[They  also  cited  Hdbert  v.  Banner  (2).] 

Sir  James  Bacon,  V.C.  : — 

The  judgment  of  the  Lord  Chancellor  in  Brett's  Case  throws 
upon  me  the  necessity  of  dealing  with  that  case,  which  he  said  it  was 
not  necesary  then  to  decide,  and  the  difficulties  of  which  he  then 
pointed  out.  In  so  doing  he  used  expressions  which  I  find  to  be  a 
sufficient  guide  for  dealing  with  this  case ;  for,  as  I  understand  his 
judgment,  it  was,  that  the  Act  of  Parliament  is  not  to  be  read,  as 
has  been  suggested,  by  the  mere  literal  construction,  bat  that  the 
Court  is  to  deal  with  the  question  of  the  costs  as  the  justice  of  the 
case  before  it  requires.    A  liability  to  contribute  to  the  costs,  no 

(1)  Law  Kep.  6  Ch.  807.  (2)  Law  Rep.  5  H.  L.  28. 
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doubt,  falls  upon  all  the  members ;  not  an  equal  liability,  but  a     Y.-O.  B. 
liability  for  the  B  or  the  A  members  to  pay  no  other  costs  than       iS7l 
those  which  fairly  belong  to  their  relative  positions.    Cases  have     mabto's 
been  cited,  and  one  was  urged  by  Mr.  Biggins  in  the  argument       Ok^ 
before  the  Lord  Chancellor,  in  which  the  greater  part  of  the  costs 
hare  been  incurred  in  consequence  of  difiSculties  raised  by  the  B 
class,  or  from  it  being  difficult  to  compel  them  to  do  justice.    In 
such  a  case,  giving  full  effect  to  the  words  of  the  Act  of  Parliament, 
following  the  entire  spirit  and  meaning  of  it,  and  not  departing 
from  the  rules  which  govern  this  Court  upon  the  question  of  costs, 
it  would  be  reasonable,  I  think,  to  make  the  burden  of  the  costs 
&11  upon  those  persons  who  fairly  deserve  to  bear  it.    Suppose 
that  it  was  necessary  to  resort  to  the  B  list  in  order  to  pay  in 
fall  the  debts  of  the  company,  and  that  there  was  one  shilling, 
or  any  other  small  sum,  due  from  one  man,  and  that  all  that  the 
liquidator  had  received,  or  could  receive,  had  been  disbursed  in 
paying  dividends  to  the  creditors  upon  the  A  list — can  it  be  the 
meaning  of  the  Act  that  all  the  costs,  it  may  be  of  a  very  expen- 
sive winding-up,  should  ~be  borne  by  that  man  ? 

I  quite  agree  that  it  could  not  have  been  intended,  in  the  face 
of  this  Act,  that  the  B  contributories  were  to  go  free  from  any 
contribution  to  the  costs,  but  I  say  that  the  discretion  of  the 
Court  must  be  exercised  upon  this  subject  of  costs ;  and  I  under- 
stand that  expression  of  the  Lord  Chancellor,  in  Brett's  Case  (1), 
*" reddendo  singtda singulis"  plainly  to  mean  that  the  costs  are  to 
be  disposed  of  between  the  persons  named  in  the  respective  lists 
according  to  the  circumstances  of  the  case,  and  that  the  contribu- 
tories cannot  escape  from  the  payment  of  some  costs  which  have 
been  incurred  since  the  winding-up  order  was  made.  No  doubt 
the  duty  of  the  liquidator  is  to  make  out  a  list,  and  this  list  must 
include  those  who  are  immediately  and  directly  liable,  the  A  con 
tributories,  and  those  who  are  only  secondarily  liable,  the  B  contri- 
butories. The  costs,  so  fftr  as  they  have  been  occasioned  by  the  B 
contributories,  I  think  the  B  contributories  are  bound  to  pay,  that 
is,  they  are  bound  to  pay  those  costs  if  not  already  paid.  The  B  list 
having  been  made  out,  the  liquidator  exercises  the  authority  he 
possesses  of  making  a  call.    Now  he  makes  what  I  do  not  hesitate 

(1)  Law  Rep.  6  Ch.  807. 
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V.-C.  B.      to  say  was  a  most  unreasonable  call  under  the  circumstances :  he 
1871       makes  a  call  of  £3  10s.  Id.  a  share  on  each  of  the  B  contributories 

>Iarsh*s  ^v^o  have  not  paid — ^not  inclading,  I  suppose,  those  who  have  paid 
^^  — and  he  wants  £3000  raised  by  this  call.  That  is  an  abuse  of  his 
authority.  He  had  no  right  to  do  any  such  thing.  The  utmost 
amount  he  could  require  must  have  been  very  much  less  than 
that.  [His  Honour,  after  referring  to  the  balance  sheet  of  the 
liquidator,  and  the  statement  that  he  had  retained  or  paid  £800 
for  costs  incurred  up  to  that  time,  continued : — ]  If  the  costs  up 
to  that  time  included  the  costs  of  settling  the  B  list  as  well  as  the 
A  list,  to  those  costs  he,  as  liquidator,  was  justly  entitled ;  and  the 
B  contributory  cannot  escape  from  it  unless  it  has  been  already 
paid.  There  must  be  some  inquiry  upon  that  subject  It  must 
be  ascertained  what  was  the  state  of  things  when  he  designed  to 
make  a  call  for  £3000.  It  is  true  the  B  contributory  had  not  at 
that  time  acquitted  his  obligation  to  the  company,  but  it  is  out  of 
all  sense  and  reason  that  he  and  the  others  should  thereupon 
be  called  upon  to  pay  £3000.  It  is  this  unreasonable  demand 
which  gives  occasion  to  this  proceeding.  I  cannot  make  the  B 
contributory,  who  is  before  me,  pay  any  portion  of  the  costs.  As 
to  the  costs  up  to  the  time  of  the  call,  I  think  the  liquidator  was 
entitled  to  be  paid  them  if  he  had  not  already  been  paid ;  but  if 
he  had  been  paid  out  of  the  assets  of  the  company  he  had  no  claim 
whatever  against  the  contributories.  He  had  a  right  to  make  a 
call,  but  no  right  to  make  such  a  call  as  he  did  make.  I  can  give 
him  no  costs,  therefore,  of  that  proceeding.  Nor  can  I  give  the  B 
contributory  any  costs,  and  for  this  reason,  that  although  he  has 
since  satisfied  the  Court  that  he  is  under  no  obligation  to  pay  any 
money  in  respect  of  debts  for  which  he  was  liable,  he  has  not  until 
lately — ^the  present  moment  almost — acquitted  himself  of  that 
obligation.  He  had  a  right  to  reduce  the  amount  of  call ;  he  had 
a  right  to  pay  off  the  debts,  as  he  has  done,  as  effectually  as  in 
Bret(8  Case  (1).  But  I  can  give  him  no  costs  of  that  proceeding, 
because  his  acquitting  himself  of  the  obligation  came  too  late  in 
the  day.    I  give  no  costs  against  him. 

Mr.  Atnphlett  was  heard  upon  the  question  of  the  costs  of  settliug 

(1)  Law  Rep.  6  Ch.  800. 
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the  B  list^  and  submitted  that  the  costs  of  making  the  call  and  y.^x  B. 

settling  the  list,  being  one  act  done  on  the  same  day,  could  not  be  is7i 

Cape. 


After  some  discussion,  in  the  course  of  which  His  Honour 
observed  that  if  the  costs  of  the  liquidation  did  not  at  the  time 
of  settling  the  B  list  exceed  the  sum  of  £800  retained  by  the  liqui- 
dator for  costs,  the  B  contributories  would  not  have  to  pay  any 
costs^ — ^the  order  was  taken  in  the  following  form : — 

It  appearing  that  the  whole  of  the  B  debts  have  been  satisfied,  with  the  excep- 
tion of  £10,  which  Messrs.  Marsh  offer  to  pay  into  Court,  upon  such  payment 
being  made,  dismiss  the  summons  for  the  call.  No  costs  of  these  proceedings,  but 
the  liquidator  to  have  his  costs  out  of  the  estate,  and  the  B  contributories  to 
pay  the  costs  of  settling  the  B  list  unless  the  liquidator  has  money  in  his  hands 
sufficient  to  pay  them. 

Solicitors :  Mr.  A.  Pidbrook  ;  Messrs.  Merriman  &  Co. 
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v.^.  w.  DIXON  v.  ENOCH. 

]^  [1871    D.    128.] 

Dee,  20; 
1872         LibeUoua  Matter  in  Newspaper — Printer  and  FuUisher — Proprietors*  Names — 

*-v^  BiU  of  Discovery— e  &  7   Will.  4.  c.  76—32  &  33  Vict.  c.  24—33  <fe  34 

A  demurrer  to  a  bill  alleging  that  certain  newspapers  contained  articleB  or 
paragraphs,  and  other  matter,  libelling  the  Plaintiff ;  that  the  Defendant  was 
the  printer  and  publisher  of  the  newspapers ;  and  that  the  Plaintiff  had 
instructed  his  solicitor  to  bring  an  action  for  damages  against  the  proprietors 
of  the  newspapers,  and  seeking  for  the  discovery  of  their  names  under  the 
provisions  of  statutes  6  &  7  Will.  4.  c.  76,  s.  19,  and  32  &  33  Vict.  c.  24^ 
was  overruled. 

X  HE  bill  alleged  that  in  the  numbers  of  the  Pall  MaU  Gaaette  of 
the  18th  of  May,  1870,  and  the  7th  and  9th  of  August,  1871,  and 
in  the  number  of  the  PaJl  MaU  Bvdget  of  the  12th  of  August^ 
1871,  there  were  certain  articles  or  paragraphs,  and  other  matter, 
libelling  the  Plaintiff;  that  the  Defendant  was  the  printer  and 
publisher  of  both  newspapers,  published  and  issued  on  the  days 
mentioned ;  and  that  the  Plaintiff  instructed  his  solicitor  to  bring 
an  action  for  damages  against  the  proprietor  or  proprietors  of  the 
newspapers.  In  pursuance  of  such  instructions,  the  Plaintiff's 
solicitor,  in  October,  1871,  wrote  and  sent  to  a  Mr.  George  Smithy. 
who,  he  had  been  informed,  was  the  proprietor  of  the  newspapers 
during  the  year  1870,  and  still  was  so,  asking  whether  he  was 
correct  in  these  facts,  and  for  the  name  of  his  solicitor.  Mr. 
Smith's  solicitor, replied,  giying  the  name  of  the  Defendant  as  the 
publisher ;  and  in  reply  to  other  letters,  in  one  of  which  there  was 
a  threat  to  file  a  bill  of  discovery  under  the  statutes  6  &  7  WilL  4, 
c.  76,  s.  19,  and  32  &  33  Yict  c.  24,  he  intimated  that  if  an  action 
should  be  deemed  necessary,  it  would  be  more  in  conformity  with 
general  usage  to  bring  it  against  the  publisher,  and  declined  to 
give  the  names  or  name  of  the  proprietors  or  proprietor.  The 
bill  further  alleged  that  the  Plaintiff  had  sustained  great  loss 
and  damage  by  reason  of  the  libellous  matter  contained  in  the 
newspapers  mentioned ;  charged  that  the  Plaintiff  was  entitled^ 
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under  the  circumstances,  to  a  full  discovery  from  the  Defendant     V.-O.  W. 
of  the  names  or  name  of  the  proprietors  or  proprietor  of  the  news-      1871-2 
papers  issued  and  published  on  the  days  mentioned,  and  in  which      d^k 
was  contained  the  said  libellous  matter  respecting  the  Plaintiff,  in 
order  the  more  effectually  to  enable  the  Plaintiff  to  bring  and 
carry  on  an  action  in  a  Court  of  Common  Law  for  damages  sustained 
by  him  by  reason  of  the  said  libellous  matters. 

The  Plaintiff  prayed  that  the  Defendant  might  make  a  Ml  dis- 
covery of  the  name  and  address,  or  names  and  addresses,  of  the 
person  or  persons  who,  at  the  times  above  mentioned,  was  or  were 
the  proprietor  or  proprietors  of  the  newspapers  named. 

The  cause  came  on  to  be  heard  on  demurrer. 

Mr.  Davey,  for  the  Defendant : — 

This  is  called  a  bill  of  discovery ;  but  such  a  bill  ought  not  to  be 
brought  before  the  Court.  The  allegation  of  libel  is  not  very  precise. 
It  is  merely  an  allegation  that  the  papers  contained  libellous  matter. 
It  may  be  doubted  whether  there  is  a  sufScient  allegation  that  the 
Plaintiff  intends  to  bring  an  action  at  all.  At  any  rate  there  is 
no  allegation  that  it  is  intended  to  bring  an  action  against  the 
publisher.  He  would  be  a  stranger  to  the  action,  and  merely 
a  witness.  The  fact  that  the  Defendant  is  connected  with  the 
newspapers  cannot  make  any  difference  whatever.  The  Plaintiff 
has  no  right  to  file  a  bill  of  discovery  against  him  in  aid  of  an 
action  at  law ;  for  a  mere  witness,  except  he  be  a  secretary  to  a 
company,  or  connected  with  a  corporation,  cannot  be  a  Defen* 
dant.  It  is  quite  clear  that  a  bill  of  discovery  cannot  be  maintained 
in  aid  of  an  action  against  any  person  who  is  not  a  party  to  the 
record  at  law.  The  object  of  this  bill  of  discovery  is  to  obtain 
evidence  in  the  action.  It  may  be  gathered  from  the  correspond- 
ence that  the  statutes  will  be  relied  upon  by  the  Plaintiff;  but 
looking  at  the  preamble  of  the  6  &  7  Will.  4,  c.  76,  it  would  seem 
that  that  statute  has  nothing  to  do  with  this  case,  for  the  clauses 
have  reference  to  the  imposition  of  penalties  upon  persons,  pub- 
lishers of  newspapers,  for  not  printing  their  names  and  making 
certain  returns.  The  object  of  the  statute  was^  that  any  person 
properly  made  a  party  to  a  bill  of  discovery  should  not  protect  him- 
self by  plea  or  demurrer,  on  the  ground  that  he  would  expose 
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y.-a  W.  himself  to  penalties.  Where  the  statute  speaks  of  the  Defendant 
1871-2  to  such  a  billy  it  means  the  person  against  whom  the  Plaintiff  has  a 
Daov  right  to  file  one.  If  the  constrnction  to  be  submitted  on  the  other 
side  be  the  right  one,  a  Plaintiff  in  an  action  for  libel  will  be  able 
to  file  a  bill  against  any  person  whom  he  knows  or  suspects  can 
give  evidence,  and  previously  extract  from  him  that  which  he 
would,  when  called  as  a  witness,  say,  and  thus  obtain  materials  for 
cross-examination.  A  bill  filed  against  a  mere  witness  is  not 
strictly  one  of  discovery,  but  to  find  out  what  evidence  he  intends 
to  give.  If  the  Defendant  could  give  the  discovery  now  sought  for, 
it  would  be  no  evidence  against  the  proprietors,  whoever  they  may 
be ;  and  I  submit  that  the  demurrer  ought  to  be  allowed. 

[He  mentioned  the  cases  of  Fenton  v.  Sughes  (1) ;  Cardcde  v. 
Wathins  (2)  ;  Row  v.  Besit  (3) ;  Glyn  v.  Soares  (4) ;  Balls  v.  Mar- 
grave (5) ;  Kerr  v.  Bew  (6).] 

Mr.  Oreene,  Q.C.,  and  Mr.  JoUiffe,  for  the  Plaintiff: — 

This  bill  has  been  filed  under  the  provisions  of  the  6  &  7  Will.  4, 
c.  76,  s.  19 :  whereby  it  is  enacted  "  That  if  any  person  shall 
file  any  bill  in  any  Court  for  the  discovery  of  the  name  of 
any  person  concerned  as  printer,  publisher,  or  proprietor  of  any 
newspaper,  or  of  any  matters  relative  to  the  printing  or  publish- 
ing of  any  newspaper,  in  order  the  more  effectually  to  bring 
or  carry  on  any  suit  or  action  for  damage  alleged  to  have  been 
sustained  by  reason  of  any  slanderous  or  libellous  matter  con- 
tained in  any  .such  newspaper  respecting  such  person,  it  shall 
not  be  lawful  for  the  Defendant  to  plead  or  demur  to  such  bill ; 
but  such  Defendant  shall  be  compellable  to  make  the  discovery 
required;  provided  always  that  such  discovery  shall  not  be 
made  use  of  as  evidence  or  otherwise  in  any  proceeding  against 
the  Defendant,  save  only  in  that  proceeding  for  which  the  dis- 
covery is  made."  The  Defendant,  the  printer  and  publisher  of 
the  newspapers,  is  the  only  person  against  whom  the  Plaintiff  can 
proceed  for  the  discovery  he  wants.  The  demurrer  admits  the 
libel  and  the  damage  done  to  the  Plaintiff.    The  provisions  of  this 

(1)  7  Ves.  287.  (4)  3  My.  &  K.  450. 

(2)  5  Madd.  18.  (5)  3  Beav.  448. 

(3)  Ibid.  19.  (6)  5  My.  &  Cr.  154. 
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Act  are  the  only  means  the  Legislature  has  provided  for  getting  at     Y.-C.  W. 
the  names  of  the  proprietors  of  newspapers.    The  Plaintiff  cannot      1871-2 
file  a  bill  against  the  proprietors  of  these  papers,  because  he  does       dixon 
not  know  who  they  are.    The  Plaintiff  has  a  clear  right  given  him      ej^^h 

to  file  a  bill  against  any  person  he  chooses  to  obtain  the  names  of        

the  proprietors  whom  he  alleges  have  libelled  him ;  but  the  Defen- 
dant has  been  registered  as  a  person  connected  with  these  papers. 
The  cases  referred  to  do  not  apply.  It  was  in  consequence  of 
those  decisions  that  the  19th  section  was  passed.  The  Plaintiff 
does  not  ask  for  any  evidence,  but  only  the  names  of  the  pro-  v 
prietors.  He  does  not  seek  to  charge  the  Defendant ;  but  his  bill 
alleges  that,  in  the  articles  published,  there  is  libellous  matter 
against  him.  The  articles  complained  of  are  not  set  out  in  the 
billy  because  that  would  be  a  further  publication  of  the  libels.  The 
Act  clearly  contemplates  the  filing  of  a  bill  before  any  action  is 
brought.  The  Defendant,  being  the  printer,  is  a  proper  party :  he 
can  give  the  information  which  is  sought  under  the  Act  of  Parlia- 
ment To  confine  the  Act  to  a  bill  against  some  one  or  more  pro- 
prietors would  be  to  limit  this  beneficial  clause,  which,  it  may  be 
observed,  does  not  apply  to  penalties.  A  plea  or  demurrer  not 
being  lawful,  this  demurrer  ought  to  be  overruled.  • 

Mr.  Davey,  in  reply  : — 

If  the  printer  and  publisher  be  a  proper  Defendant  to  this  bill 
of  discovery,  then  it  will  be  very  difficult  to  draw  a  line  be- 
tween him  and  any  other  stranger;  but  there  is  not  a  single 
allegation  that  the  Defendant  does  know  who  the  proprietors  of 
these  newspapers  are.  There  is,  in  fact,  no  necessity  that  he 
should  know  them.  The  section  of  the  Act  must  be  confined  to 
an  action  for  damages  against  the  Defendant  alone,  and  this 
Defendant  will  clearly  be  a  stranger  to  the  action  proposed  to  be 
brought. 

It  was,  on  a  subsequent  day  (20th  of  January,  1 872),  mentioned 
that  the  6  &  7  Will.  4,  c  76,  had  been  repealed  in  part  by  the 
statute  of  82  &  33  Vict.  c.  24 ;  that  sect.  19  of  the  former  Act 
had  been  re-enacted  in  the  latter  Act ;  and  that  the  statute  of  33 
&  34  Vict.  c.  99,  did  not  refer  to  the  32  &  33  Vict.  c.  24,  but 
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Y.-G.  W.     repealed  the  original  Act  so  far  as  not  already  repealed,  and  left 
1872        the  kw  as  it  previously  was  under  the  original  section  19. 


DiXOK 

V.        Feb.  10.    Sir  John  Wickbns,  V.C.  : — 

Ekoch. 
This  is  a  general  demurrer  to  a  bill  of  discovery,  purporting 

to  be  filed  under  the  provisions  of  the  Act  6  &  7  Will.  4, 
c.  76,  8.  19,  or  (more  accurately)  under  the  provisions  of  the  Act 
82  &  33  Yict.  c.  24,  which  repeals  and  re-enacts  the  clause 
in  question.  The  former  Act,  after  imposing  certain  stamp  duties 
on  newspapers,  requies  that  the  names  of  the  printer  and  publisher 
of  every  newspaper,  and  those  of  every  proprietor  of  a  newspaper 
resident  out  of  the  Untied  Kingdom,  and  of  two  at  least  of  the 
proprietors  of  a  newspaper  resident  within  the  United  Kingdom, 
shall  be  declared  to  a  public  officer,  so  as  to  be  ascertainable  by 
the  public  at  any  time.  [His  Honour  then  read  the  19th  section 
of  the  Act.]  The  Act  32  &  33  Vict.  c.  24,  repeals  certain 
provisions  of  this  Act,  including  those  for  enabling  the  public  to 
ascertain  the  names  of  the  proprietors,  and  also  sect.  19.  Bat 
that  section  is  continued  as  if  enacted  in  the  body  of  the  repealing 
Act  The  Act  33  &  34  Vict  c.  99,  repeals  the  original  Act 
so  far  as  not  already  repealed.  The  result  seems  to  be  that  sect 
19  of  the  original  Act  is  still  in  force ;  but  in  force  as  an  enact- 
ment of  1869,  and  not  as  an  enactment  of  1836.  The  PlaintiiTin 
this  case  alleges  by  his  bill  that  three  numbers  of  the  PaU  Mail 
Gazette,  of  which  newspaper  the  Defendant  Enoch  is  printer  and 
publisher,  and  a  number  of  the  PaU  MaU  Budget,  of  which  the 
Defendant  is  also  printer  and  publisher,  contain  certain  articles  or 
paragraphs,  and  other  matter^  libelling  the  Plaintiff,  and  that  he 
has  sustained  great  loss  and  damage  by  reason  of  such  libellous 
matter,  and  he  seeks  a  discovery  from  the  Defendant  of  the  names 
of  the  proprietors  or  proprietor  of  the  Pall  MaU  Gazette  and  PaU 
Mall  Budget  on  the  days  when  the  inculpated  numbers  were  issued, 
in  order  the  more  effectually  to  enable  him  to  bring  and  carry  on 
an  action  in  a  Court  of  Common  Law  for  damages  sustained  by 
the  Plaintiff  by  reason  of  the  said  libellous  matters  respecting 
him.  The  statements  in  the  bill  shew  that  the  Plaintiff  instructed 
his  solicitor  to  bring  an  action  for  the  libels  complained  of  against 
the  proprietor  or  proprietors  of  the  newspapers ;  that  the  Plaintiffs 
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solicitor  applied  to  a  person  whom  he  supposed  to  be  the  pro-     V.-O.  w. 
prietor,  and  was  referred  to  a  soKcitor,  who  declined  to  state — or,        1872 
at  least,  did  not  state,  when  asked  to  do  so — the  name  of  the  pro-       Dixon 
prietor  or  proprietors,  but  suggested,  as  the  usual  and  proper      ekoch. 

course,  that  the  action  should  be  brought  against  the  publisher       

(the  present  Defendant),  on  whose  behalf  he  W6W  willing  to  meet 
it  The  bill  does  not  set  out  the  alleged  libels,  and  in  fact  con- 
tains no  more  distinct  allegation  as  to  their  nature  and  character 
than  what  I  have  already  mentioned,  though  it  appears  incidentally 
from  the  correspondence  stated  in  it,  that  the  pages  of  the  publi- 
cations in  which  the  alleged  libels  occur  have  been  pointed  out 
to  the  Plaintiff's  advisers.  There  is  also  no  distinct  statement  of 
the  Plaintiff's  intention  to  bring  an  action,  or  of  his  ignorance  of 
the  proprietors'  names.  The  deficiency  of  allegation  in  these 
respects  was,  however,  not  strongly  insisted  on  at  the  hearing,  pro- 
bably because  they  could  be  obviated  by  amendment  The  first 
of  them  might  be  of  some  general  importance,  as  a  matter  of 
pleading,  but  for  the  anomalous  and  unusual  nature  of  the  suit. 
If  the  defence  were  the  legitimate  one,  that  the  alleged  libel  is  not 
a  libel,  the  mode  of  pleading  here  adopted  might  place  the  De- 
fendant at  considerable  disadvcmtage.  It  is  to  be  gathered,  how- 
ever, from  the  correspondence,  that  this  is  not  the  objection 
intended  to  be  insisted  on  in  this  Court,  and  as  a  matter  of  fact 
it  was  not  pressed  in  the  argument.  Under  these  circumstances, 
and  not  without  considerable  hesitation,  I  hold  that  there  is  in  the 
present  case  just  sufficient  allegation  in  the  bill  to  save  it  horn 
a  general  demurrer,  if  in  substance  the  Plaintiff  has  a  right  to  the 
discovery  he  asks. 

The  objection  to  his  right,  as  I  understand  it,  is  thus  put :  It 
is  said  that  when  the  Legislature  gave  the  right  of  filing  a  bill 
of  discovery  in  certain  cases,  it  must  be  taken  to  have  authorized 
a  bill  which  shall  be  subject  to  the  ordinary  rules  governing 
such  bills  in  this  (the  natural)  Court  for  filing  them,  one  of 
which  is  that  the  bill  can  only  be  maintained  against  a  person 
who  is,  or  is  to  be,  a  party  to  the  record  at  law,  and  not  against 
a  witness  whose  evidence  may  go  to  charge  some  third  person. 
And  it  is  said  that  any  other  construction  would  enable  a  person 
complaining  of  a  libel  in  a  newspaper  to  file  a  bill  against  any 
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V.-C.  w.  humcm  being,  whether  connected  with  the  newspaper  or  not,  for 
1872  the  purpose  of  discovering  the  names  of  the  proprietors,  if  acci- 
Dixon  dentally  known  to  him.  It  seems  to  me  that  these  objections 
cannot  succeed.  In  the  first  place,  it  is  to  be  observed  that  this 
is  a  bill  of  discovery,  to  be  filed  "  in  any  Court."  When  the  clause 
was  first  enacted,  the  Court  of  Exchequer  in  Equity  (in  which,  it 
may  be  observed,  witnesses  were,  for  some  purposes,  considered 
proper  Defendants  to  bills  of  discovery)  was  in  existence  as  a  general 
Court  of  Equity.  But  the  expression  "in  any  Court"  cannot 
be  cut  down  to  the  Courts  of  Chancery  and  Exchequer,  since, 
when  the  clause  was  re-enacted,  the  latter  was  not  a  general  Court 
of  Equity.  The  Legislature  can,  perhaps,  have  hardly  intended  to 
give  a  person  complaining  of  a  libel  a  right  to  file  a  bill  of  dis- 
covery for  the  purpose  in  question  in  Courts  having  no  practice 
and  no  machinery  applicable  to  such  bills.  Still  to  read  the 
expression  "  bill  of  discovery"  as  importing  into  the  clause  the 
special  rules  of  the  Court  of  Chancery,  would  seem  a  little  unrea- 
sonable, when  the  bill  may  be  filed  in  any  Court.  Moreover,  the 
Act  seems  to  presume  that  the  bill  authorized  by  it  would  be  plead- 
able or  demurrable  to  if  not  protected  by  the  enactment.  And  iu 
any  case  the  very  object  of  it  must  have  been  to  enable  the  Plaintiff 
to  extract  from  the  Defendant  the  name  or  names  of  some  person 
or  persons  other  than  himself  who  might  be  sued  at  law  (though, 
according  to  the  Defendant's  contention  here,  not  alone  or  other- 
wise than  in  conjunction  with  the  Defendant  in  equity).  The 
supposition  that  if  the  Plaintiff  knows  the  name  of  one  proprietor 
he  can  make  him  tell  the  names  of  all  the  others,  but  that,  not 
knowing  one  name,  he  cannot  get  the  information  from  the  printer 
and  publisher,  who  is  the  agent  of  the  proprietors,  and  is  put  forth 
to  stand  between  them  and  the  public,  is  one  that  does  not  com- 
mend itself  to  one's  common  sense,  and  is  not  to  be  accepted  with- 
out absolute  necessity.  It  is  not  necessary  to  consider  whether 
the  enactment  would  cover  the  case  of  a  mere  witness  in  the 
strictest  sense  of  the  word ;  that  is,  of  a  person  accidentally  know- 
ing the  names  of  the  proprietors,  but  wholly  unconnected  with  the 
newspaper.  I  merely  rule  that  by  force  of  this  enactment  a  person 
complaining  of  a  libel  in  a  newspaper  may  file  a  bill  against  the 
printer  and  publisher  to  ascertain  the  names  of  the  proprietors 
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for  the  purpose  of  bringing  his  action  against  the  proprietors  alone.  v.-0.  W. 

And  I  do  so  because  any  other  conclusion  seems  to  me  inconsistent  1872 

vith  the  spirit  and  intention,  as  well  as  with  the  words,  of  the  i)^^ 

statute.     I,  therefore,  overrule  the  demurrer.  ^  «'• 

'  Enoch. 

Solicitors :  Mr.  W.  M.  Eacan ;  Mr.  F.  Bohinson. 


Jan.  11. 


SINGER  V.  AUDSLEY.  V.-C.  w. 

[1871    S.    219.]  ]^ 

Bractice^lS  <fc  16  Vict.  e.  86,  «.  40— Ori.  of  Feb.  m,  1861,  r.  xix.— Afo^uw— 

Affidavit —  Order — Cro8&-examinaticn —  CosU, 

Where  a  motion  is  ordered  to  stand  on  certain  terms  till  the  hearing  of 
the  cause,  no  new  evidence  can  be  filed  by  the  parties  on  the  motion,  which 
must  be  dealt  with  at  the  hearing  in  the  manner  in  which  it  was  originally 
brought  on ;  and  if  the  motion  stands  over  in  consequence  of  an  affidavit  of 
the  Defendant,  the  motion  is  not  "  a  matter  depending  in  "  or  *'  a  proceeding 
before"  the  Court,  which  entitles  the  Flaintifif  to  cross-examine  the  Defendant 
on  his  affidavit ;  even  although  the  Plaintiff  may  have  given  notice  that  he 
is  going  to  use  it  at  the  hearing  of  the  cause. 

Where  the  Court  orders  a  motion  to  stand  till  the  hearing  of  the  cause,  it 
simply  reserves  to  itself  the  power  of  dealing  with  the  costs  of  it  difi'erently 
from  the  costs  in  the  cause. 

Motion. 

The  bill  in  this  suit  was  filed  on  the  9th  of  October,  1871, 
for  an  injunction  to  restrain  the  Defendant  from  using  posters 
like  those  of  the  Plaintiff,  and  infringing  bis  trade-mark.  The 
Defendant  swore  two  affidavits — one  on  the  31st  of  October, 
1871,  and  another  on  the  Ist  of  November — which  were  filed 
on  the  2nd  of  November.  A  motion  for  an  interim  injunction 
was  made  on  the  9th  of  November,  but  no  other  order  was  then 
pronounced  than  that  the  motion  should  stand  over,  on  an  im- 
dertaking,  till  the  hearing  of  the  cause.  On  the  15th  of 
November  the  Defendant's  solicitor  was  served  with  a  notice  to 
produce  the  Defendant,  that  he  might  be  cross-examined  on  his 
affidavits  on  the  5th  of  December  following.  On  the  17th  of 
November  the  solicitor  demanded  thirteen  guineas  for  the  expense 
of  bringing  the  Defendant  from  Bradford  to  London  for  the  cross- 
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Y.-G.  W.  examination ;  and  he  was  afterwards  paid  ten  guineas  for  it.  On 
1872  the  5th  of  December  the  Plaintiff's  solicitor  attended  before  the 
SisGBB  Examiner,  but  the  cross-examination  was  adjourned  till  the  22nd  of 
December.  Subsequently  to  that  day  the  Defendant's  solicitor 
demanded,  and  was  paid,  the  further  sum  of  ten  guineas  for  the 
expenses  of  the  cross-examination  to  be  taken  on  the  22nd  of 
December.  On  t\he  22nd  of  December  the  Defendant  attended 
before  the  Examiner,  but  declined  to  be  sworn.  He  insisted  that 
he  could  not  be  cross-examined  on  the  affidavits,  because,  first,  they 
had  been  used  on  the  motion  for  the  injunction ;  and,  secondly,  an 
order  had  been  made  in  consequence  of  them.  The  Plaintiff,  how- 
ever, contended  that  he  meant  to  use  the  affidavits  at  the  hearing 
of  the  cause — of  which  intention  he  had  given  notice — and  that, 
till  then,  there  was  a  "  cause  or  matter  depending  in,  or  a  pro- 
ceeding before,  the  Court "  with  respect  to  which  he  was  at  liberty 
to  cross-examine  the  Defendant.  The  Examiner  referred  the 
matter  to  the  Court. 

The  Plaintiffs  now,  therefore,  mo ved  for  an  order  that  the  Defen- 
dant might,  at  his  own  expense,  at  such  place  and  time  as  the 
Examiner  should  appoint,  attend  and  be  sworn  and  cross-examined 
on  behalf  of  the  Plaintiffs  on  the  affidavits,  and  then  and  there,  at 
his  own  expense,  produce  all  documents  in  his  possession  or  power 
relating  to  the  matters  referred  to  in  the  affidavits,  or  either  of 
them,  or  that  in  default  he  might  stand  committed ;  and  further, 
that  the  Defendant  might  pay  the  costs  occasioned  by  his  afore- 
said refusal,  and  of  that  application. 

Mr.  Eorton  Smith,  for  the  Plaintiffij : — 

This  is  a  case  in  which  there  is  a  matter  clearly  ^*  depending  " 
before  the  Court  within  the  15  &  16  Yict.  c  86,  s.  40,  and  the 
Order  of  the  5th  of  February,  1861,  Rule  xix.  The  motion  for  the 
injunction  has  been  ordered  to  stand  over  till  the  hearing,  and,  till 
then,  is  kept  alive  by  the  undertaking.  It  is,  therefore,  being  not 
yet  disposed  of,  clearly  pending;  and  this  evidence,  by  cross- 
examination,  may  be  taken.  At  all  events,  the  objection  now  in- 
sisted on  by  the  Defendant  should  have  been  urged,  if  at  all,  when 
first  he  came  up  to  be  cross-examined ;  and,  certainly,  before  he 
had  received  the  twenty  guineas.    As  it  is  there  is  a  clear  waiver. 
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Mr.  Biffhy,  for  the  Defendant : —  V.-O.  W, 

It  IS  not  in  accordance  with  the  regular  practice  of  the  Court  ^^ 
to  cross-examine  a  party,  where  the  matter  is  so  situated^  as  in  Simgeb 
this  case.  Here  has  been  a  notice  of  motion  given  for  an  interim  audblet. 
injunction ;  the  motion  opened,  and  heard  at  great  length ;  and 
an  order  made  directing  the  motion  to  stand  over,  on  an  under- 
taking, till  the  hearing  of  the  cause.  If,  in  that  state  of  thing?, 
there  is  new  evidence  before  the  Court — by  direction  of  the 
Court  itself— possibly  such  new  evidence  so  adduced  might  be 
the  subject  of  cross-examination.  But  the  authorities  are  clear, 
that  unless  the  cause  is  at  issue,  or  there  is  some  interlocutory 
application  actually  before  the  Court,  the  mere  filing  of  an  aflS- 
davit  by  a  party  to  the  cause  does  not  entitle  the  other  to  cross- 
examine  him  on  it.  If  it  can  be  done  at  all,  it  must  be  under  the 
15  &  16  Vict.  c.  86,  s.  40,  and  the  Order  of  the  5th  of  February,  1861, 
Bule  XIX.  But  the  cases  on  that  section  and  order  do  not  sup- 
port this  motion.  lAoyd  v.  WhiUy  (1)  was  a  different  case  from  this ; 
for  there  the  motion  was  ordered  to  stand  over,  "  with  liberty  to 
bring  an  action."  Kay  v.  Smith  (2)  was  supposed  to  be  in  favour  of 
a  motion  such  as  this ;  but  it  was  distinctly  disapproved  of,  if  not 
overruled,  in  Manby  v-  Bevdcke  (3).  But  in  the  Catholie  Printing 
and  Pvhlishing  Company  v.  Wym^n  (4)  notice  had  been  given  by 
the  Defendants  to  cross-examine  the  Plaintiff's  solicitor  on  an 
affidavit ;  after  which,  and  before  the  cross-examination  took 
place,  an  order  was  made  to  amend  the  bill  in  the  suit.  The 
Plaintiffs  objected  to  the  proposed  cross-examination ;  and  a  mo- 
tion for  an  order  to  cross-examine  the  solicitor  was  refused  with 
costs.  Hooper  v.  Campbell  (5)  is  to  the  same  effect.  A  similar 
question  arose  in  Ooddeen  v.  Oakley  (6).  In  Clarke  v.  Law  (7)  the 
Defendant,  after  replication  filed,  and  the  appointment  of  a 
special  Examiner,  and  pending  the  examination,  gave  notice  of  his 
intention  to  read  at  the  hearing  of  the  cause,  an  affidavit  made  by 
him,  on  an  interlocutory  application  in  it.  He  was  ordered  to  be 
cross-examined.    But  in  the  present  case  there  is  no  such  notice. 

(1)  19  Beav.  57.  (4)  11  W.  R.  399. 

(2)  20  Ibid.  666.  (5)  13  W.  R.  1003. 

(3)  8  D.  M.  &  G.  470.  (6)  2  D.  F.  &  J.  15a 

(7)  2  K.  &  J.  28. 
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V.-C.  W.         In  Coles  v.  Morris  (1)  Vice-Chancellor  Malins  had  refused  to 
1872       take  certain  depositions  off  the  file,  and  gave  leave  to  the  Defen- 
SiKGEB      dants  to  cross-examine;   and  Lord  Cairns  dismissed  an  appeal 
AuMLET     ^^'^  ^^*^  decision.     He  thought,  however,  that  the  original  filing 
^ — .       of  the  depositions  was  irregular.     But  the  case  is  clearly  distin- 
guishable from  this  one. 

The  statute  only  applies  (with  respect  to  parties  to  suits)  where, 
"  in  any  cause  or  matter  depending  in  the  Court,"  "  any  party  has 
made  an  affidavit  to  be  used,  or  which  shall  be  used,  on  any  claim, 
motion,  petition,  or  other  proceeding  before  the  Court."  Now,  no 
doubt,  in  one  sense  there  is  a  matter  depending  in  this  case  in  the 
Court;  because  the  motion  for  the  injunction  is  not  yet  finally 
disposed  of.  But  for  the  purpose  of  evidence,  by  way  of  cross- 
examination,  a  motion  situated  as  this  is,  is  not  a  "  motion,  petition, 
or  other  proceeding "  now  before  the  Court.  If  it  were  so,  the 
Plaintiffs  might  go  on  adducing  new  evidence  by  filing  fresh  affi- 
davits up  to  the  very  hearing  of  the  cause.  But  the  case  of  the 
Easi  Lancashire  Railway  Company  v.  Hatterdey  (2)  shews  that  the 
parties  cannot,  after  a  motion  has  been  once  opened  to  the  Court, 
proceed  to  get  new  evidence  upon  it,  although,  of  course,  the 
Court  may  admit,  or  call  for  fresh  affidavits,  if  it  thinks  right  to 
do  so :  Bird  v.  LaJce  (3) ;  Cook  v.  Hall  (4).  What  the  Plaintiffs 
here  seek  to  do  is,  to  cross-examine  the  Defendant  on  the  whole 
merits  of  the  case,  and  so  determine  whether  or  not  they  will  go 
on  with  the  suit.  But  that  is  a  course  which  they  are  plainly  not 
at  liberty  to  adopt :   Wighiman  v.  WhedUm  (5). 

The  Vicb-Chancellob  : — ^Your  main  difficulty  appears  to  me 
to  be  your  client's  receipt  of  the  twenty  guineas. 

Mr.  Bighy : — He  will  repay  the  money  if  he  is  not  entitled  to  it. 
But  that  will  not  make  it  right  that  he  should  have  been  brought 
up  for  the  cross-examination. 

The  Vioe-Chancelloe  : — As  at  present  advised,  I  do  not  quite 
clearly  see  that  there  is,  in  principle,  any  distinction  between  the 
evidence  sought  to  be  obtained  by  this  cross-examination  and 

(1)  Law  Rep.  2  Ch.  701.  (3)  1  H.  &  M.  Ill,  119. 

(2)  8  Hare,  72,  86.  (4)  9  Hare,  App.  xx. 

(5)  23  Beav.  397. 
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Dew  evideDce.     I  understand  the  practice  to  be  this :  that  where     V.-O.  W. 
the  hearing  of  a  motion  is  ordered  to  stand  over  on  certain  terms        1872 
till  the  hearing  of  the  cause,  no  new  evidence  can  be  filed  by  the      singbb 
parties  on  the  motion.    The  motion  must  be  dealt  with  at  the    ^xjmijt. 

hearing  in  the  manner  in  which  it  was  originally  brought  on.        

Any  other  mode  of  treating  it  would  be,  as  I  think,  not  only 
irregular,  but  most  inconvenient  The  result  is  therefore  nearly 
the  same  as  if  the  only  order  made  on  the  motion  had  been  that 
the  costs  might  be  costs  in  the  cause.  The  distinction  seems  to 
be  only  that  the  Court  reserves  to  itself  the  means  of  dealing 
differently  with  the  costs  of  the  motion  from  the  manner  in 
which  it  may  deal  with  the  costs  in  the  cause. 

Mr.  Righy : — Then  let  us  treat  this  case  as  one  in  which  the 
Plaintiff  has,  though  acting  hondjide,  made  a  mistake.  My  client 
has,  through  that  mistake,  been  brought  up  to  town  from  Bradford 
to  attend  a  cross-examination  which  he  should  not  have  attended. 
There  has  been,  in  fact,  **  communis  error.'* 

Mr.  fl".  Smith,  in  reply : — 

In  no  case  which  has  been  cited  was  there  any  motion ''  actually 
pending  *'  before  the  Court,  in  the  correct  sense  of  the  word.  Here 
there  most  distinctly  is  one  ;  because  the  matter  is  kept  alive  by 
the  undertaking.  It  is,  therefore,  striciisaimey  a  pending  motion. 
Due  notice,  also,  has  been  given  to  the  Defendant  of  the  Plaintiff's 
intention  to  use  the  affidavits  at  the  hearing;  and  they  have 
been  brought  in  regular  course  before  the  Examiner.  Having,  then, 
a  motion,  and  an  order  that  it  shall  stand  on  terms  till  the 
hearing,  I  submit  that  we  have  a  pending  motion  before  the 
Court,  with  respect  to  which  this  evidence  may  undoubtedly  be 
taken.  The  whole  matter  is  in  train,  so  to  say.  It  is  going  on — 
and  you  cannot  stop  it — till  the  Plaintiff  brings  it  on  upon  the 
merits. 

Sir  John  Wickens,  V.C.  : — 

I  have  expressed  my  view  as  to  the  practice  of  the  Court.  1 
think  the  proper  order  to  be  now  made  is,  that  the  Defendant  do 
repay  the  twenty  guineas :  and  subject  to  that,  that  the  motion 
be  dismissed  without  costs. 


406  BQUITT  OASEa  P-. ». 

V.-C.  W.         No  doubt  there  have  been  errors  on  both  sides  :  but  I  am  con- 
1872        vinced  that  a  motion  situated  as  this  is,  is  not  a  pending  one  for 
Singer      ^^^  purpose  of  such  evidence  as  is  here  sought  for. 

Although  there  has  been  something  like  a  waiver  on  the  part  of 
the  Defendant,  I  doubt  whether  I  ought  to  decide  the  case  on  that 
ground.  I  think,  therefore,  as  there  has  been  "  eommtmis  error," 
that  the  proper  order  to  be  now  made  is  the  one  I  have  stated. 

Solicitor  for  the  PlaintiflFs :  Mr.  /.  N.  Mason. 
Solicitor  for  the  Defendant :  Mr.  Seal. 


V. 
AUDBLET. 


Jan.  27. 


V.-C.  w.  HOLLAND  v.  HOLLAND. 

^^^  [1872    H.    16.] 

PaHUion  Act,  1868  (31  &  32  Vict.  c.  ^0)—Pleading^PartUum  "orScde"*— 

Decree, 

A  bill  for  a  sale  of  property  under  the  above  Act  ought  to  pray  for  a  parti- 
tion also. 

TeaU  V.  Watts  (1)  followed. 

Aston  T.  Meredith  (2)  not  followed.  ^ 

X  HE  Plaintiff  in  this  suit  was  the  owner  of  two-thirds,  and  the 
Defendant,  an  infant,  the  owner  of  the  other  third,  of  **  an  undi- 
vided one-fifth  part  or  share  of  and  in  certain  freehold  property 
situate  and  being  in  BtiU  Street,  Birminghamr 

The  Plaintiff  was  desirous  of  having  a  sale  of  the  property  under 
the  powers  of  the  Partition  Act,  1868. 

The  bill  in  the  suit  prayed  a  decree,  "  that  the  said  undivWe^l 
one-fifth  part  or  share  of  the  premises  in  Bull  Street^  Birmingharm, 
of  which  George  HoUand,  the  testator  in  the  suit,  died  seised,  might 
be  sold."  It  further  prayed  that  an  inquiry  might  be  directed  as 
to  whether  it  was  for  the  benefit  of  the  infant  that  a  sale  of  the 
premises,  contemplated  by  an  agreement  of  the  20th  of  December, 
1870,  should  be  carried  into  effect,  and,  if  so,  that  the  same  agree- 
ment might  be  confirmed  by  the  Court ;  and  that,  for  the  purposes 

(1)  Law  Rep.  11  Eq.  213.  (2)  Law  Rep.  11  Eq.  601. 
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aforesaid,  all  proper  accounts  might  be  taken,  inquiries  made,  and     V.-G.  W. 
directions  given.  1872 


Mr.  Crosdey,  for  the  Plaintiff,  said  it  was  for  the  benefit  of  all  v. 

parties  that  the  agreement  of  the  20th  of  December,  1870,  should    Holland. 
be  confirmed  by  the  Court,  and  the  sale  contemplated  thereby 
carried  out. 

Mr.  Qazdaty  for  the  Defendant,  submitted  that  the  bill  should 
have  prayed  for  a  partition,  or  in  the  alternative,  for  a  sale ;  and 
not  for  a  sale  only :  DarVs  Vendors  and  Purchasers  (1). 

Mr.  Crossley  said  the  decisions  upon  the  point  were  not  uni- 
form. 

Mr.  Freelinff,  amicus  curiaB,  mentioned  that  in  Teall  v.  Waits  (2) 
tlie  Master  of  the  Hulls  had  held,  that  in  a  suit  for  a  sale  under 
the  Act  the  bill  should  pray  partition  as  well  as  sale. 

Mr.  Crossley  said,  that  in  Aston  v.  Meredith  (3)  Sir  James  Baeon, 
y.C,  had  held  that  a  sale  might  be  decreed  under  the  Act,  although 
the  bill  contained  no  prayer  for  partition. 

Sir  John  Wickens,  V.C.  : — 

I  think  I  may  make  the  decree  asked  for  by  this  bill.  But  the 
bill  must  be  amended  by  adding  to  it  a  prayer  for  partition  as  well 
as  sale. 

Solicitors  for  all  parties :  Messrs.  Lambert,  Burgin^  dt  Fetch. 

(1)  Page  1075,  Ed.  1871.  (2)  Law  Rep.  11  Eq.  213. 

(3)  Law  Rep.  11  Eq.  60  L 
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V..C.  w.  In  re  PALMER'S  WILL. 

1872  ' 

s^,.^^         Sale  of  Surface,  Reserving  Minerah — Petition  hy  Trustees  alone  for  Sanction  of 

F«6. 13.  Court— 'Parties— Cestuia  que  Trust  made  Co-Petitioners—^  db  26  Vict,  c 

108,  s.  2. 

The  cestuis  que  trust  ought  to  he  made  parties  to  an  application  under 
25  &  26  Vict.  c.  108,  s.  2,  for  sale  of  the  surface  apart  from  the  minerals. 

A  TESTATOB  devised  his  real  estate  to  trustees  in  trust  for  sale. 
The  trustees^  being  desirous  to  sell  the  surface  without  selling  the 
minerals  lying  underneath  it,  alone  presented  a  Petition  under  the 
provisions  of  the  statute  25  &  26  Vict.  c.  108,  s.  2,  for  the  purpose 
of  obtaining  the  sanction  of  the  Court  to  such  sale.  On  the  Peti- 
tion coming  on  to  be  heard,  the  Vice-Chancellor,  after  mentioning 
the  cajse  of  In  re  Brown^s  Trust  Estate  (1),  considered  that  the 
cestuis  que  trust  ought  to  be  parties  to  this  application,  and  directed 
the  Petition  to  stand  over  for  the  purpose  of  its  being  amended  in 
that  particular. 

Mr.  Boupdl,  for  the  Petitioners,  now  stated  that  the  beneficiaries 
— the  widow  of  the  testator  and  her  four  children — had  been  made 
co-Petitioners,  and  that  the  evidence  shewed  that  the  proposed 
sale  was  expedient. 

Sib  J.  WiCKENS,  V.C.,  made  the  order. 
Solicitors :  Messrs.  White  &  Sons, 

(1)  9  Jur.  (N.S.)  349 ;  11  W.  R.  19. 
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Ex  parte  CEOSSLEY.    In  re  TAYLOR.  C  J.  B. 

Dankruidcy  Act^  1869,  m.  55-58,  ^^—Bankruptcy  Rules,  1870,  BuU$  171 ,  

243-251— j^xamtna^ort  tf  Trustee— Jurisdiction.  ^^*  !-•  ^^* 

Under  sects.  72  and  96  of  the  Bankruptcy  Act,  1869,  and  rule  171  of  the 
lUinkruptcy  RuWs,  1870,  the  Court  of  bankruptcy  haa  power,  on  the  appU* 
cation  of  a  creditor,  to  order  a  trustee  to  submit  himself  for  examination. 

LHIS  was  an  appeal  from  an  order  of  the  Coanty  Court  Judge  of 
Manehester,  dated  the  8th  of  December,  1871,  directing  Grossley 
(the  appellant),  who  was  one  of  the  trustees  appointed  under  the 
bankruptcy  of  Taylor,  to  submit  himself  for  examination. 

Tayhr,  who  was  a  merchant  at  Manchester,  on  the  17th  of 
March,  1871,  left  England  for  America,  and  was  adjudicated  bank- 
rupt on  the  6  th  of  April,  and  Crossley  and  Cummins  were  appointed 
trustees. 

Prior  to  the  appointment  of  the  trustees  Frank  Lee,  the  cashier 
of  the  bankrupt,  had  been  appointed  receiver,  and  required  to  enter 
iuto  a  bond  for  £500.  He  never  entered  into  that  bond,  and  was 
continued  in  his  appointment  of  receiver  by  the  trustees,  and  it 
was  alleged  by  Woodhouse,  the  Respondent,  who  was  a  creditor  of 
the  bankrupt,  that  Lee  and  Oroedey  were  dealing  with  the  bank-* 
rapt's  estate  in  a  way  disadvantageous  to  the  general  body  of 
creditors,  and  he  desired  to  examine  Crossley ;  the  question 
before  the  Court  was,  whether  the  Court  had  power,  on  the 
application  of  a  creditor,  to  compel  a  trustee  to  submit  himself 
for  examination  as  to  his  dealings  with  the  bankrupt's  estate. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Window,  for  Crossley : — 

The  words  in  sect.  96  of  the  Bankruptcy  Act,  1869j  ''  on  tho 
application  of  the  trustee,''  are  inserted  for  the  first  time  in  that 
Act,  and  are  intended  to  limit  the  right  of  examination  to  the 
trustee  alone ;  and  the  scheme  laid  down  in  the  Act  is  that  the 
Comptroller  should  perform  out  of  Court  those  duties  as  to  the 
examination  of  the  conduct  of  the  trustee  which  used  to  bo 
performed  by  the  Court  itself:  liule  251  of  the  Bankruptcy 
Rules,  1870.     Under  the  present  Act  three  special  modes  are 
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provided  for  the  examination  of  the  trustee^  and  for  his  removal,  if 
necessary :  First,  any  creditor  may  bring  the  matter  before  the 
committee  of  inspection ;  secondly,  he  may  summon  a  meeting 
of  creditors  under  sect.  83,  and  by  special  resolution  remove  the 
trustee  ;  or,  thirdly,  the  conduct  of  the  trustee  may  be  brought  to 
the  notice  of  the  Comptroller  under  rule  251.  It  would  be  most 
inconvenient)  and  in  many  cases  very  prejudicial  to  the  general 
body  of  creditors,  if  any  single  creditor  could  compel  a  full  dis- 
closure in  open  Court  by  the  trustee  of  all  hid  dealings  with  the 
estate.  Buie  171  can  only  be  meant  to  apply  to  cases  where  no 
trustee  has  been  appointed,  and  rule  242  is  a  direct  authority  to 
shew  that  the  trustee  is  not  bound  to  give  information  to  a  mere 
creditor,  but  only  to  the  committee  of  inspection. 

Mr.  Little,  Q*C.,  and  Mr.  Finlay  Knight,  for  the  Kespondent  :— 

This  appeal  seeks  to  deprive  the  creditors  of  the  right  to  have 
the  trustee  examined  before  the  County  Court  Judge.  There  are 
two  questions  to  be  considered.  First:  Had  the  County  Court 
Judge  jurisdiction  to  take  such  examination  before  the  Act  of  1869  ? 
Secondly :  H  so,  has  that  jurisdiction  been  taken  away  by  that  Act  ? 
Under  sect  120  of  the  Bankrupt  Law  Consolidation  Act,  1849,  the 
Court  had  power  to  summon  before  it  for  examination  persons  sus- 
pected of  having  any  property  of  the  bankrupt  in  their  possession. 
Cooper  V.  Harding  (1)  and  Ex  parte  Alexander  (2)  prove  that 
creditors  as  well  as  trustees  might  apply  to  the  Court  under  the 
above  section.  And  the  Court  of  Appeal  will  not  interfere  with 
the  discretion  of  a  Commissioner  in  requiring  the  examination  of 
the  trustee :  Ex  parte  Lawrence  (3).  And  the  law  was  the  same 
under  the  Act  of  1861,  sect.  136.  Section  96  of  the  present  Act 
is  a  re-enactment  of  the  120th  section  of  the  Act  of  1849,  with  the 
addition  of  the  words,  ^  on  the  application  of  the  trustee ;"  bat  the 
fact  that  a  power  is  given  to  the  trustee  under  this  Act  does  not 
deprive  the  creditor  of  the  right  which  he  possessed  before  the  Act 
was  passed.  By  sect.  78  the  right  under  the  old  law  is  preserved 
to  the  creditor,  unless  it  can  be  shewn  that  it  has  been  taken  away 
by  the  rules.    The  fact  that  there  is  a  new  system  of  auditing 


(1)  7  Q.  B.  928. 


(2)  1  D.  J.  Jfc  S.  311. 
(3)  1  D.  J.  &  a  307. 
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accounts  under  the  Act  of  1869,  and  mles  243, 247,  does  not  take 
away  from  the  creditor  the  right  of  examining  the  trustee :  Bule 
171.  The  other  side  do  not  object  to  the  examination,  bat  only  to 
the  way  in  which  we  propose  to  take  it. 

Mr.  Be  OeXf  in  reply : — 

Ail  the  old  Acts  relating  to  bankruptcy  have  been  repealed,  and 
all  rights  conferred  by  those  Acts  have  consequently  been  de- 
stroyed, and  this  case  must  be  decided  on  the  present  Act  alone  ; 
and  the  120th  section  of  the  Act  of  1849,  although  to  an  extent 
it  is  re-enacted,  yet  is  qualified  by  the  insertion  of  the  new  words, 
in  sect.  96,  "  on  the  application  of  the  trustee,  Eule  171  might 
refer  better  to  sect.  19  than  sect.  96,  as  the  former  section  enacts 
'*  that  the  bankrupt  is  liable  to  perform  the  orders  of  the  Court 
made  on  the  application  of  the  trustee  or  any  creditor/'  Under 
seci  120  of  the  Act  of  1849  no  assignee  was  ever  summoned  to 
give  evidence,  and  sect.  136  of  the  Act  of  1861  expressly  provides 
for  the  examination  of  the  assignee ;  and  as  there  is  no  such 
proviso  in  the  present  Act,  it  would  seem  to  be  an  intentional 
omission  on  the  part  of  the  Legislature. 

Sir  James  Bacon,  C.J. : — 

The  Court  has  full  jurisdiction  in  all  questions  that  may  arise 
in  bankruptcy,  and  it  cannot  be  said  that  such  jurisdiction  is  only 
to  be  exercised  in  certain  ways.  In  sects.  66  and  72  of  the  Act  of 
1869  there  is  nothing  to  control  or  curtail  ithe  power  of  the  Court 
of  Bankruptcy ;  in  this  case  an  application  in  writing  has  been 
made  under  rule  171,  and  the  Court  has  only  to  proceed  to  the 
investigation. 

It  has  been  said  that  by  means  of  sects.  55-58  and  rules  243-251 
(which  refer  merely  to  audit)  the  Legislature  has  provided  certain 
machinery  to  enable  the  trustee  to  be  examined ;  whereas  those 
sections  and  rules  are  merely  useful  provisions  to  prevent  litiga- 
tion, and  are  additional  to  the  universal  powers  of  the  Court,  but 
they  have  not  the  effect  of  depriving  the  Court  in  other  respects 
of  the  power  of  exercising  its  general  jurisdiction,  ,or  precluding 
the  Court  from  entering  into  this  common  inquiry.  [The  learned 
Juilge,  after  stating  the  facts,  continued : — ]     This  is  a  question 
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C.  J.  B.     between  a  trustee  and  a  cestui  que  trust  which  calls  for  the  inter- 

1872        pofiition  of  the  Court,  and  an  examination  is  required  to  ascertain 

ujj^^^^     whether  justice  has  been  done.    The  matter  to  be  inquired  into 

Chosblby.    may  be  of  vital  importance,  and  because  the  person  to  be  examined 

Taylor,     bappens  to  be  the  trustee,  is  he  to  be  excluded  by  virtue  of  his 

office  from  giving  all  the  information  in  his  power  ?    Bule  171  is 

of  just  as  much  importance  as  sect  96.  It  has  been  said  that  if 
this  examination  is  made  it  will  be  a  precedent  for  annoying 
trustees,  but  it  must  be  remembered  that  the  extent  of  the  ex- 
amination is  under  the  control  of  the  Court.  I  see  no  reason  vrhy 
in  these  cases  the  trustee  should  not  answer  fully  and  substantially 
in  every  way  that  the  Court  may  think  requisite. 
Appeal  dismissed  with  costs. 

Solicitors:  Messrs.  PrUchard  dc  Englejidd,  agents  for  Messrs. 
Orundtf  &  Ooulson,  Manchester;  Messrs.  Allen,  CoUey,  d;  Edwards, 
agents  for  Mr.  Storerf  Manchester. 
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In  re  PARNHAM'S  TRUSTS.  M.R. 

1872 
Will — Clause  of  Forfeiture — Bankruptcy — Annulment. 

By  a  will  a  fund  was  given  (subject  to  a  prior  life  interest)  to  B,  for  life, 
but  it  was  provided  that  if  (amongst  other  things)  by  act  or  operation  of  law 
he  should  be  personally  deprived  of  the  receipt  and  benefit  of  the  bequest, 
then  the  life  interest  should  cease,  and  the  income  should  go  to  the  persona 
entitled  in  remainder.  At  the  time  of  the  determination  of  the  prior  life 
interest,  and  for  several  years  afterwards,  B,  was  a  bankrupt,  and  in  conse- 
<)uence  of  such  bankruptcy  the  fund  was  pidd  into  Court  under  the  Trustee 
Belief  Act.  Before  any  petition  was  presented  for  payment  of  the  fund,  or 
application  of  the  income  thereof  for  the  benefit  of  the  persons  entitled  in 
remainder,  B,  procured  the  annulment  of  this  bankruptcy  on  the  terms  that 
the  past  dividends  should  be  paid  to  the  assignee : — 

Heldf  that  B.  had  nevertheless  forfeited  his  life  interest. 

White  v.  Chitty  (1)  and  Lloyd  v.  Lloyd  (2)  distinguished. 

William  PABNHAM,  by  his  win,  dated  the  26th  of  October, 
1854,  devised  his  copyhold  estates  to  his  brother,  John  Parnham^ 
for  life,  and  after  his  decease  empowered  Thomas  Qarniss  and 
■Joseph  Muskett  YeUs,  or  the  saryivors  of  them,  or  his  heirs,  to  sell 
the  same  in  manner  therein  mentioned ;  and  the  testator  gave  the 
money  to  arise  from  such  sale,  after  payment  thereout  of  all  ex- 
penses attending  the  sale,  unto  and  equally  between  the  children 
•of  the  testator's  sister,  Elizabeth  BidUy ;  and  the  testator  further 
^ye  and  bequeathed  unto  John  Parnham  and  Thomas  Gamiss^ 
their  executors,  administrators,  and  assigns,  all  the  stock  in  the 
£3  per  Cent.  Consolidated  Bank  Annuities  of  which  he  should  be 
possessed  at  the  time  of  his  death,  upon  trust,  to  pay  the  dividends 
thereof  to  Elizdbeth  Oreen  during  her  life,  and  after  her  death  to 
divide  the  same  equally  between  the  children  of  his  said  sister, 
Elizabeth  Ridley ^  for  their  absolute  use  and  benefit. 

By  a  third  codicil  to  his  will,  dated  the  12th  of  April,  1861,  the 
testator  revoked  the  aforesaid  bequests,  so  far  as  they  related  to 
the  sons  of  Mizcibelh  Ridley^  and  directed  the  trustees  of  the  shares 
^f  the  proceeds  of  sale  of  the  copyholds  and  of  the  stock,  in 
which,  but  for  that  codicil,  the  sons  of  Elizabeth  Ridley  would  have 

(1)  Law  Rep.  1  Eq.  872.  (2)  Law  Rep.  2  Eq.  722. 
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M.  B.      taken  an  absolate  interest,  to  stand  possessed  thereof  after  the 
1872       decease  of  John  Parnham  and  Elizabeth  Green  respectirely,  upon 
j„  ^       trusts  for  investment  and  payment  of  the  income  equally  be- 
Parnham*8   tween  the  sons  of  his  said  sister  during  their  respective  lives,  so- 
— *•        long  as  they  respectively  should  not  do  any  act,  as  thereinafter 
mentioned,  to  deprive  themselves    respectively  of   the    benefit 
thereof^  and  the  testator  declared  that  it  should  not  be  lawful  for 
any  one  of  his  said  sister's  sons  to  assign,  charge,  or  otherwise  dis- 
pose of,  by  way  of  anticipation,  the  interest,  divid^ids,  and  income 
to  which  he  might  become  entitled  as  aforesaid ;  and  in  the  event 
of  any  one  or  more  of  the  said  sons  of  his  said  sister  assigning  or 
otherwise  disposing  of  the  life  interest  thereinbefore  given,  or  if  by 
act  or  operation  of  law  he  should  be  personally  deprived  of  the 
receipt  and  benefit  of  the  aforesaid  bequests,  then  and  in  any  of 
these  cases  his  life  interest  should  immediately  cease,  determine,, 
and  become  void ;  and,  on  such  event  occurring,  the  said  divi- 
dends, interest,  and  income  should  be  paid  to  the  person  or  persons 
entitled  to  the  same  under  the  bequest  thereinafter  contained ; 
and  from  and  after  the  decease  of  each  son  of  his  said  sister,  or 
upon  the  happening  of  any  of  the  events  thereinbefore  mentioned,, 
by  which  he  might  be  deprived  of  the  benefit  thereof,  the  principal 
money,  income,  and  dividends  should  become  divisible  amongst  all 
and  every  the  children  of  such  son,  and  be  payable  to  such  children 
or  child  at  their  respective  ages  or  age  of  twenty-one  years ;  and  in 
case  of  the  death  of  any  one  or  more  of  the  sons  of  his  said  sister, 
without  leaving  any  child  or  children  him  surviving,  or  bom  in 
due  time  afterwards,  then  the  testator  gave  the  principal  of  the 
funds  in  which  such  son  was  to  have  such  life  interest,  subject  to  be 
determined  as  aforesaid,  and  the  dividends,  interest,  and  income 
thereof,  to  the  daughters  of  his  said  sister,  share  and  share  alike. 
The  testator  died  on  the  16th  of  January,  1862. 
On  the  19th  of  August,  1864,  Bichard  Ridley y  one  of  the  sons  of 
Mizcibeth  Bidky,  was  adjudicated  a  bankrupt. 

On  the  4th  of  October,  1864,  John  Parnham,  the  tenant  for  life 
under  the  will  of  the  testator's  copyholds,  died.  Soon  afterwards 
the  copyholds  were  sold,  and  in  July,  1865,  the  share  of  tlie  rents 
of  the  copyholds  accrued  in  the  interval  between  the  death  of 
John  Parnham  and  the  sale,  and  of  the  proceeds  of  sale,  to  which,. 
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bat  for  his  bankrnptoT,  Bkhard  Bidley  would  hare  been  entitled       M.IL 
for  life,  was  paid  into  Court  under  the  Trudee  Belief  Act.  i^n 

On  the  20ih  of  June,  1867,  Mizabdh  Green,  the  tenant  for  life       ^^ 

under  the  will  of  the  testator's  consols,  died.  In  October,  1867,  the  P^^'^Aa^s 

'  '  '  Trusts. 

share  of  the  consols  to  which,  but  for  his  bankruptcy,  Biehard       

BidUy  would  haTe  been  entitled,  was  paid  into  Court  under  the 
TrugUe  Bdief  Act 

By  an  indenture  dated  the  13th  of  Kovember,  1871,  Bickard 
BidJey  assigned  to  the  assignees  in  his  bankruptcy  all  the  dividends 
which  had  then  accrued  on  the  two  funds  in  Court.  On  the  21st 
of  November,  1871,  the  bankruptcy  of  Biehard  Bidley  was  an- 
nulled. Immediately  afterwards  he  presented  this  Petition,  pray- 
ing for  payment  of  the  past  dividends  on  the  fund  in  Court  to  the 
assignees  in  his  bankruptcy,  and  of  the  future  dividends  to  himself. 

Biehard  Bidley  had  no  child  who  had  attained  twenty-one. 

Mr.  Miller,  Q.C.,  for  the  Petitioner  :— 

The  Petitioner's  bankruptcy  was  annulled  before  any  one  came 
in  and  claimed  the  income,  and  consequently  the  Petitioner  is 
now  entitled  to  receive  the  income :  Whiie  v.  Chitty  (1) ;  JJayd  v. 
Lloyd  (2). 

Mr.  Fry,  Q.C.,  and  Mr.  Batten,  for  daughters  of  ElizabeOi  Bidley 
and  persons  claiming  through  them : — 

The  cases  cited  proceed  on  the  principle  that  if  a  bankruptcy  is 
annulled  in  the  interval  between  the  time  when  the  title  to  a  fund 
accrues  and  the  time  when  it  becomes  payable,  the  bankrupt  is  in 
the  same  position  as  if  he  had  never  been  bankrupt,  and  is  entitled 
to  receive  the  fund,  if  it  has  not  been  intercepted  in  the  meantime ; 
but  they  do  not  decide  that  a  bankrupt  may  remain  out  of  possession 
for  ever  so  long  a  time,  and  then  come  and  claim  the  fund.  This  view 
of  the  cases  is  borne  out  by  Trappes  v.  Meredith  (3)  In  this  case  the 
material  times  to  be  considered  are  those  at  which  the  first  divi- 
dend on  the  two  funds  became  payable ;  at  those  times  the  Peti- 
tioner  was  bankrupt,  and  in  fact  the  payment  into  Court  was 
occasioned  by  the  bankruptcy.  How  can  it  be  said,  under  those 
circumstances,  that  the  fund  was  not  intercepted  ? 

(l;  Uw  Bep.  1  Eq.  372.  (2)  Law  Bep.  2  £q.  722. 

(3)  Uw  Rep.  9  Fq.  V29. 
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M.  B.  It  was  decided,  in  Manning,  v.  Chamlers  (1),  that  words  in  a 

1872        willy  in  terms  referring  to  future  bankruptcies,  extend  to  a  bank- 

j^       ruptcy  anterior  to  the  testator's  death,  and  that  a  forfeiture  of  the 

Pabnbam'8    interest  intended  to  be  given  by  the  will  may  thus  be  created- 

The  intention  of  the  testator  is  supposed  to  be  that  the  interest 

shall  be  enjoyed  personally  by  the  legatee.  Where  the  legatee 
cannot  so  enjoy  it,  there  is  a  forfeiture ;  where  he  can  so  enjoy  it, 
by  procuring  an  annulment  of  his  bankruptcy,  there  is  no  for- 
feiture, as  was  decided  in  White  v.  Chitty{2)  and  Uoyd  v.  Lloyd(S). 
Applying  that  principle  here,  the  question  is,  will  Richard  Ridley  - 
personally  enjoy  the  interest  in  the  fund  ?  The  answer  is  No,  for 
by  arrangement  the  past  dividends  are  to  be  handed  over  to  the 
assignee  in  his  bankruptcy. 

Sir  R.  BaggaUay,  Q.C.,  and  Mr.  Tyssen,  for  the  trustees. 

Mr.  MiUeTy  in  reply : — 

The  supposed  distinction,  relied  on  by  Mr.  Fry,  was  taken  in 
Lloyd  V.  Lloyd^  and  disregarded.  There  is  nothing  in  the  cases  to 
support  the  argument  founded  on  the  arrangement  with  the  as- 
signee. The  payment  of  the  fund  into  Court  cannot  afifect  the 
matter  any  more  than  if  it  had  been  retained  by  the  trustees. 
The  point  of  time  to  be  regarded  is  that  at  which  payment  is  made 
to  a  person  entitled. 

The  assignment  of  the  13th  of  November,  1871,  relates  only  to 
past  dividends^  and  cannot  create  a  forfeiture. 


Feb.  12.    Lord  Romilly,  M.R.  : — 

I  am  of  opinion  that  this  is  a  clear  case  of  forfeiture,  and  that 
the  rents  and  dividends,  which  would  have  come  to  the  Petitioner 
but  for  his  bankruptcy,  have  been  intercepted  by  the  person  to 
whom  they  were  given  in  that  event.  I  agree  that  the  payment 
into  Court  cannot  affect  the  question ;  but  the  payment  to  or  re- 
tention by  the  trustees  is  a  clear  interposition,  and  they  hold  and 
accumulate  the  income  exactly  as  the  testator  has  directed  in  the 
case  of  bankruptcy. 

(1)  1  De  G.  &  Sm.  282.  (2)  Law  Rep.  1  Eq.  372. 

(3)  Law  Pep.  2  Eq.  722. 
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The  cases,  therefore,  of  White  y.  Chitti/  and  Lloyd  v,  Lloyd  have  M,  R, 

no  application,  or  rather  the  reasons  given  for  those  decisions  shew  1872 

that  there  is  a  forfeiture  in  the  present  case.  7^ 

The  Petition  must  be  dismissed  with  costs.  ^Ta^t^ 

Solicitors :  Mr.  Eendriks  ;  Mr.  J.  M.  Teits. 


Feb.  15. 


HUDSON  V.  COOK.  M,  R. 

[1870    H.    131.]  W72 

Sale  of  Heal  Estate — Power  to  remind -^De^th  of  PurcTiaser  he/ore  Cotnpletion — 

Rescission — Eights  of  Heir, 

An  intestate  was,  at  the  time  of  his  death,  nnder  a  contract  to  purchase 
realty,  which  the  vendor  might  have  specifically  enforced,  hut  which  he 
afterwards  rescinded  under  a  power  thereby  reserved  to  him : — 

Jleldy  that  the  heir-at-law  of  the  intestate  was  entitled  to  receive  the 
purchase-money  out  of  the  intestate*s  personal  estate. 

\JN  the  2nd  of  September,  1868,  John  Hudson  became  the  pur- 
chaser by  public  auction,  at  the  price  of  £910,  of  certain  heredita- 
ments described  in  the  particulars  of  sale  as  *^  an  inclosed  allot- 
ment of  land  at  Shatover,  with  a  brick  yard,  two  kilns,  and  drying 
shed»  containing  12a.  3r.  Op.,  of  which  2a.  1r.  IOp.  is  freehold, 
and  the  remainder  copyhold  of  inheritance  of  the  manor  of  Head- 
ington^  in  the  county  of  Oxford^  The  conditions  provided  that 
the  sale  should  be  completed  on  the  21st  of  December,  1868,  that 
all  objections  and  requisitions  on  the  title  not  made  in  writing  and 
delivered  to  the  vendor's  solicitor  within  fourteen  days  of  the  de- 
livery of  an  abstract  which  should  suggest  the  same  should  be 
deemed  to  be  waived,  and  that,  in  this  respect,  time  should  be  of 
the  essence  of  the  contract ;  and  that  if  any  objection  or  requisition 
should  be  made  to  or  on  the  title  which  the  vendor  should  be 
unable  or  unwilling  to  remove  or  comply  with,  he  should  be 
entitled,  notwithstanding  any  intermediate  treaty  or  negotiation,  to 
rescind  the  contract  and  to  return  the  deposit-money  without 
interest  or  expenses ;  and  that  if  any  mistake  should  be  made  iu 
the  description  of  the  property,  or  any  error  should  appear  in  the 
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M.  K.      particulan  of  sale»  sncli  mistake  or  error  should  not  annul  the  sale, 
1872        but  a  compensation  should  be  taken  or  given  as  the  case  might 
Hudson      require. 

^^  On  the  30th  of  September  an  abstract  of  title  was  delivered,  by 

""•        which  it  appeared  that  the  property  was  being  sold  by  one  WiBiam 
Savours  PoweU,  the  heir-at-law  of  WUliam  Pou>dl. 

On  the  12th  of  October  requisitions  were  delivered  on  behalf  of 
the  purchaser,  which  (amongst  other  things)  required  that  WiUiam 
Savours  PoweO^  who  had  not  been  admitted  to  the  copyhold  pro- 
perty, should  be  admitted  at  his  own  expense.  The  reply  to  this 
requisition,  delivered  on  the  17th  of  October,  was  that  he  would  be 
admitted  before  completion. 

Subsequently,. in  November,  1868,  it  was  discovered  that  the  pro- 
perty comprised  3a.  3b.  IOp.  freehold,  and  that  of  the  copyholds, 
part  was  held  of  the  manor  of  Headinffton,  and  part  of  the  manor 
of  EMingion,  There  was  some  difiSculty  in  distinguishing  these 
different  parts^  and  consequently  in  ascertaining  to  what  precise  por- 
tion of  the  property  WiUiam  Savours  Ponoell  ought  to  be  admitted 
tenant  of  the  manors.  By  reason  of  tliis  and  other  difficulties 
the  purchase  was  not  completed  on  the  2l8t  of  December,  1868. 

On  the:  16th  of  January,  1869,  John  Hudson  died  intestate.  It 
was  for  a  long  time  uncertain  who  was  his  heir^t-law  and  custom- 
ary heir;  ultimately  the  Plaintiff  (who  wa%  at  the  death  of  the 
intestate  and  for  several  months  afterwards^  resident  in  the  oolony 
of  New  Zealand),  sueceeded  in  estaUishing  his  title  as  such.  In 
the  meantime,  in  April,  1869,  before  the  Plaintiff  had  asserted  his 
title,  the  vendor  rescinded  the  contract  under  the  power  reeerved 
thecein,  alleging  as  his  reaacms  his  inabiiity  to  oomiily  with  the 
requisition  as  to  the  admission  of  William  Samurs  PotoeU,  and  his 
uawfllingness  to  incur  further  delay.  The  property  was  imme- 
diately afterwards*  sold  to  another  person. 

The  Plaintiff  instituted  this  suit  against  the  legal  personal 
repreaentatives  of  the  intestate^  seeking  for  payment  of  the  pur- 
chase-money of  £910  out  of  the  intestate's  personal  estate. 

By  their  answer  the  Defendants  submitted  that  the  Plaintiff  had 
not  sufficiently  proved  his  heirship.  They  admitted  assetSi  but 
submitted  that  the  Plaintiff  wa^-not  entitled  to  payment  thereout. 

The  Plaintiff  proved  his  title  as  heir  in  this  suit^ 
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Mr.  Souihgate,  Q,C.,  and  Mr.  Davenport,  for  the  Flaiatiff : —  if.  B. 

At  the  time  of  the  intestate's  death  he 'was  bound  by  a  contract       ^^^ 
-which  the  vendor  might  have  specifeally  enforced  against  him,  and      Humon 
the  heir-at-law  is  entitled  to  the  benefit  of  that  contract :  Chn^nett       cjook. 
V.  Aeton  (1)  ;  WhiUaker  v.  WhUtaker  (2) ;  Broome  y.  Moneh  (3) ; 
^Jurve  V.  Bowyer  (4). 

Sir  E.  BaggaUay,  Q.C.,  and  Mr.  J^.  P..  Morris,  foe  the  Defen- 
•dants: — 

We  admit  the  authority  of  the  cases  cited,  and  we  also  admit 
ihat  if  the  contract  was  put  an  end  to  for  reasons  arising  out  of 
the  state  of  the  intestate's  family  or  estate,  then  the  Plaintiff  is 
.entitled. 

A  contract  may  be  rescinded  in  two  ways :  first,  under  a  power 
Teaerved  by  the  contract  to  the  vendor ;  secondly,  by  reason  of  the 
conduct  of  the  purchaser.  In  the  former  case,  rescission  puts  an 
<6nd  to  the  contract  in  Mo,  and  puts  the  parties  in  the  same  posi- 
tion as  if  the  contract  had  never  been  made ;  m  the  latter  it  does 
not,  and  if  there  is  a  binding  contract  at  the  death  of  the  testator, 
4ill  the  authorities  cited  apply.  But  this  is  a  widely  different  case : 
the  vendor  has  rescinded  under  his  power ;  the  contract  was  thereby 
4ivoided  ab  initio  ;  and  the  result  is  the  same  as  if  the  contract  had 
<iiever  been  entered  into. 

But,  further,  we  say  that  at  the  time  of  the  intestate's  death 
there  was  no  binding  contract.  The  ease  of  Brooms  v.  Moneh 
«hew8  that  if  there  was  at  that  time  an  objection  which  the  pur- 
•chaser  might  have  taken,  the  claim  of  the  heir  is  excluded.  Now 
here  the  purchaser  eontracted  to  buy  2a.  1b.  IOp.  freehold  md 
10a.  1b.  30p.  copyhold.  It  turns  out  that  the  freehold  part  com* 
prises  1a.  2b.  Op.  additional ;  that  is  a  different  thing  from  what 
the  purchaser  contracted  to  buy,  and  he  is  entitled  to  rescind : 
Ayles  V.  Con  (5). 

XOBD  KOMILLT,  M.R :— « 

The  only  question  in  this  case  is,  whether  on  the  16th  of 

(1)  28  Beav.  333.  (3)  10  Ves.  597. 

(2).  4  Bro.  C.  C.  31.  (4)  5  Beav.  6. 

(5)  16  Beav.  23. 
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ikl.  12.       January,  1869,  the  yendor  could  have  specifically  enforced  this 

1872        contract  against  the  intestate. 

lii3DfiON         -^  vendor  may  be  justified  in  putting  an  end  to  a  contract  in 
consequence  of  delays  which  occur,  and  in  this  case  the  absence 
of  the  heir  caused  delay  which  might  have  been  a  yery  serious 
evil  to  the  yendor.    But  that  does  not  in  the  slightest  degree 
affect  the  question ;  nor  does  the  right  of  the  yendor  to  pat  an 
end  to  the  contract  in  the  slightest  degree  affect  the  right  of  the 
heir-at-law  to  insist  upon  the  benefit  of  the  contract,  assuming- 
that  the  yendor  might,  if  he  had  been  otherwise  minded,  have 
specifically  enforced  the  contract  against  the  intestate.    Now  I  do 
not  think  that  the  circumstance  of  part  of  the  property  being 
freehold  and  part  of  it  being  copyhold  is  of  much  consequence,, 
because,  according  to  the  conditions  of  sale  in  the  first  instance, 
the  intestate  bought  partly  freehold  and  partly  copyhold  property ; 
it  turns  out  that  this  is  true,  but  that  the  amounts  of  each  differ 
from  what  is  stated ;  but  the  only  consequence  is,  if  the  whole  is- 
not  conveyed  to  him  according  to  the  contract,  that  there  might  be 
a  question  as  to  compensation,  but  it  would  not  set  aside  the  sale  or 
make  it  a  bad  contract,  which  it  would  be  if  the  whole  had  been 
sold  as  copyhold  only  or  as  freehold  only.    Nor  do  I  think  that 
there  is  anything  to  shew  that  the  title  was  bad.    The  absence  of 
the  heir-at-law  of  the  intestate  made  a  difficulty  about  the  admis- 
sion to  the  copyholds :  but  that  does  not  in  the  slightest  degree 
affect  the  question,  as  was  shewn  very  clearly  in  the  case  of  Broome 
y.  Monde.    The  principle  in  all  these  cases  is,  that  where  a  contract 
is  entered  into  between  an  intestate  and  another  person,  and  the 
contract  has  not  been  completed  at  the  intestate's  death,  the  money 
and  the  land  are  to  go  as  if  the  contract  had  been  actually  carried 
into  execution,  and  I  think  the  Plaintiff  is  entitled  to  have  the 
money  which  would  have  been  applied  in  the  purchase  given  to 
liim  instead  of  the  land  itself.    I  am  also  bound  to  say  that,  as 
the  Plaintiff  has  made  out  his  claim  against  the  personal  estate, 
the  costs  must  follow  the  event.    In  saying  that  I  do  not  mean  to 
impute  the  slightest  impropriety  to  the  administrator  in  requiring 
the  Plaintiff  to  prove  his  title  very  clearly. 

Solicitors :  Mr.  John  Philpoi ;  Messrs.  Hayes,  Tivieden,  Parier^ 
&  Co. 
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JAMES  V.  JAMES.  M.  R. 


'      [1871    J.    82.] 

Injunction — Secret  Preparation — U^e  of  Name  of  Discoverer — Advertisement  as 

**  only^  Qenuine, 

Any  person  who  has,  without  the  use  of  unfair  means,  become  acquainted 
with  tbe  mode  of  compounding  a  secret  unpatented  preparation  may,  after 
the  death  of  the  original  discoverer,  make  and  sell  the  compound,  describing 
it  by  the  name  of  the  discoverer,  provided  he  does  not  lead  the  public  to  sup- 
pose that  his  preparation  is  the  manufacture  of  the  successors  in  business  of 
the  original  discoverer ;  but  he  must  not  assert  that  his  is  the  only  genuine 
article,  or  suggest  that  the  article  manufactured  by  the  successors  of  the 
original  discoverer  is  spurious. 

PkEVIOUSLY  to  1833,  Robert  James,  a  lieutenant  in  the  army, 
discovered  the  secret  of  a  chemical  preparation,  or  ointment, 
which  became  widely  known  as  '^  Lieutenant  c/ames'  Horse  Blister," 
and  is  extensively  used  in  the  cure  of  certain  injuries  to  horses. 
Tiie  discovery  was  never  patented. 

Robert  James,  the  discoverer,  died  in  1865.  Under  or  by  virtue 
of  certain  deeds  executed  by  him  in  his  lifetime,  the  whole  benefit 
of  his  invention,  together  wdth  the  exclusive  right  of  signing  his 
name  on  the  labels  placed  on  the  ointment,  had  become  vested  in 
tbe  Plaintiffs,  Robert  Swan  James  and  James  James,  as  trustees 
for  the  benefit  of  the  families  of  the  discoverer  and  one  of  his 
brothers.  Isabella  James,  one  of  the  beneficaries  under  these 
deeds,  was  joined  as  co-Plaintiff  in  this  suit  with  the  said 
trustees. 

The  Defendant  Robert  Joseph  James  was  a  son  of  the  Plaintiff 
Robert  Swan  James,  and  had  been  employed  by  him  for  some  time 
previously  to  1865  in  manufacturing  the  blister,  and  while  so 
employed  had,  as  the  bill  alleged,  become  acquainted  with  the 
secret,  but  had  been  strictly  enjoined  by  his  father,  and  was  under 
an  implied  promise,  not  to  disclose  it  to  any  person.  Such  injunc- 
tion and  promise  were  however  denied  by  the  said  Defendant. 

Some  time  in  1867  the  Defendant  Robert  Joseph  James,  in  con- 
junction with  his  co-Defendant,  Vernon  Southee,  began  to  manu- 
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M.  B.  facture  an  ointment,  and  to  sell  and  advertise  it  as  "  Lieutenant 
1872  James*  Horse  Blister."  About  the  same  time  he  dropped  his  second 
jIsies  name  of  Joseph,  and  called  and  signed  himself  Robert  James  only ; 
and  he  placed  such  signature  on  the  labels  annexed  to  the  pots 
of  ointment  manufactured  and  sold  by  himself  and  his  co-Defen* 
dant  Such  pots,  in  size,  form,  colour,  and  general  appearance, 
resembled  those  used  by  the  Plaintiffs;  and  the  directions  for 
use  which  accompanied  the  pots  of  the  Defendants  were  almost  a 
verbatim  copy  of  those  which  accompanied  the  pots  of  the  Plain- 
tiffs. The  Defendants'  pots,  however,  had  a  horse's  head  delineated 
on  the  top.  This  mark  did  not  appear  on  the  Plaintiffs'  pots,  on 
which  the  signatures  of  the  Plaintiffs  Robert  Swan  Jamfis  and 
James  James  were  placed  in  addition  to  that  of  the  inventor, 
Robert  James. 

The  form  of  advertisement  used  by  the  Defendants  was  in  part 
as  follows : — 

**  Horses. — ^Lieutenant  James  s  Blister,  manufactured  by  Robert 
James,  the  grandson  of  the  inventor,  and  made  by  him  for  Lieu- 
tenant James  for  several  years  and  up  to  the  time  of  his  death  in 
1865.  Used  in  all  the  leading  studs  in  Ctreat  Britain  and  on  the 
Continent,  and  after  thirty-six  years  general  use  universally  ad- 
mitted to  be  the  best  blister  ever  made.  The  public  are  cautioned 
against  a  spurious  imitation  of  this  blister.  None  is  genuine 
without  the  trade-mark — a  horse's  head — on  the  top  of  each  pot, 
and  the  signature  *  Robert  James*  " 

The  Plaintiffs,  on  the  other  hand,  both  hefiEura  and  after 
1867,  issued  advertisements  containing  the  following  passage : — 
^^  Caution. — None  is  genuine  without  the  signature  of  the  pix>- 
ftrietoiSi  on  the  top  label  of  every  pot,  to  oounterfeit  which  is 
forgery."  Subsequently  to  1867  the  Plauitif&  issued  advertise- 
ments stating  that  tke  **  only  genuine  "  ointment  was  to  be  had  at 
certain  agents  of  theirs  therein  named. 

The  Defendants  had  recently  issued  circulacs  eontoiBiiig  testi- 
monials,, as  to  the  value,  of  the  preparation  known,  as  '^  Lieutenant 
Jamei  Horse  Blister,"  two  of  whicb  were  from  the  Adjutant- 
Oeneral  of  the  Cavalry,  and  from  Professor  Cokman  of  the  Vete^- 
rinary  College;  and  the  third  was  an  extract  from  the  monthly 
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Journal  of  Veterinary  Science.   These  were  all  given  in  the  first  in-       ^r.  iw 
stance  with  reference  to  the  preparation  of  the  original  discovers.        in72 

Under  these  drcumfitances,  the  bill  was  filed  to  restrain  tiie      Jame^ 
Defendants  from  selling  any  ointment  under  the  name  of  Lien-      j^uks. 

tenant  James*  Horse  Blister,  or  from  using  the  name  of  Lieutenant       

James  as  part  of,  or  in  connection  with,  any  labels  afiized  upon  any 
pots  of  ointment  sold  by  or  on  behalf  of  the  Defendants,  or  either 
of  them ;  and  from  selling  any  pots  of  ointment,  and  from  using 
or  circulating  any  handbills^  testimonials,  or  certificates  of  merit 
similar  to,  or  copied  from,  or  being  merely  a  colourable  imitation 
of,  the  pots  of  ointment  sold,  or  the  handbills,  testimonials,  or 
certificates  used  or  circulated  by  the  Plaintiffs ;  for  an  account,  and 
for  delivery  up  and  cancellation  of  the  labels,  liandbills,  testi- 
monials^ and  certificates  complained  of. 

The  cause  now  came  on  to  be  heard. 

The  SoUeitor-General  (Sir  O,  Jessd),  and  Mr.  Cookson^  for  the 
Flaintifid : — 

Putting  aside  the  question  whether  the  Defendant  did  or  did 
not  obtain  the  secret  by  a  breach  of  trust,  we  admit  that  the  D^ 
fendant  is  entitled  to  say  tliat  he  makes  a  preparation  which  is  as 
good  as  that  made  by  the  Plaintifis,  or  as  good  as  that  known  as 
'*  Lieutenant  Jamas'  Horse  BUster,''  or  even  that  the  preparation  he 
makes  is  compounded  in  the  same  way  as ''  Lieutenant  James  Horse 
Blister,"  but  he  must  not  adv^tise  it  as  being  "Lieutenant  ^am^ 
Horse  Blister."  That,  in  efifect,  is  asserting  it  to  be  manufiaetured 
by  the  Plaintif&i  who  alone  are  entitled  to  use  the  name  of  the 
disooTerer  as  the  designation  of  the  preparation  manufactured  by 
them.  A  person  may  manufacture  'Momg^  cloths,"  and  may  say 
that  they  are  as  good  as  *^Sorrock£ ;''  but  he  must  not  sell  his 
manufaetureas  **  Morroeks*  L^ng  Cloths."  In  some  cases  the  name 
of  the  original  maker  of  &  prepa»ration  has  become  the  trade  name 
of  the  article ;  as^  for  example,  in  the  case  of  *^  Karve^fs  Sauce ;" 
but  here  the  preparation  has  never,  so  £ar  as  appears,  been  manu-  . 
factured  by  any  persons  other  than  the  Plaintiffs  and  the  De- 
fendants, and  there  is  no  ground  for  holding  that  ^  Lieutenant 
Jam/eii  Horse  Blister "  has  become  a  mere  trade  name.  AH  the 
<'ircumstances  go  to  she<7  that  there  is  a  deliberate  attempt  to 
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M.  H.       mislead  the  public  on  the  part  of  the  Defendants.    The  principles 

1872        laid  down  in  Cocks  v.  Chandler  (1)  govern  the  case. 

James  Further,  we  say  that  we  are  entitled  to  an  injunction  on  the 

ground  of  breach  of  trust :   Tovatt  v.  Winyard  (2) ;   Morieon  v. 

Moat  (3). 

Lord  Bomilly,  M.R.: — There  are  two  points  upon  which  I  wish 
to  hear  the  Defendants.  I  think  they  must  not  use  the  name  of 
Robert  James  simply,  but  must  pat  Robert  Joseph  James.  I  also  think 
they  must  not,  in  any  adyertisement  or  in  any  circular,  use  any  ex- 
pression which  asserts  or  suggests  that  the  thing  manufactured  by 
the  Plaintiffs  is  either  spurious  or  not  genuine.  I  will  state  my 
reason  for  that.  First,  I  am  of  opinion  that  when  a  person  has 
discovered  a  valuable  invention,  and  has  not  patented  it,  any  one 
who  has  discovered  the  ingredients  (I  am  not  talking  of  the  case 
of  a  breach  of  trust,  or  of  fraud,  or  the  like)  may  sell  those  ingre- 
dients, and  may  use  the  name  of  the  person  who  has  discovered 
them  after  his  death,  but  not  in  his  lifetime,  so  as  to  suggest  they 
are  made  by  him.  In  this  case  Lieutenant  James  discovered  a 
process  for  making  a  very  valuable  blister  for  horses.  As  soon  as 
he  died  that  became  a  matter  of  commercial  trade,  and  any  person 
might  make  Lieutenant  Jamesf  blister  for  horses  after  that  time, 
provided  he  had  got  the  prescription  for  that  purpose  properly  and 
fairly.  Any  one  wh^,  in  the  course  of  the  business,  has  ascertained 
how  it  is  made,  and  chooses  to  state  to  the  public  that  he  has  heard 
how  Lieutenant  Jam^  blister  for  horses  is  made,  in  my  opinion  is 
entitled  to  publish  himself  as  making  Lieutenant  James  blister  for 
horses,  provided  he  does  not  say  anything  to  shew  that  it  was  made 
by  the  person  to  whom  Lieutenant  James  has  left  his  property. 
If  there  had  been  a  question  of  fraud,  or  the  Defendants  were  acting 
contrary  to  an  agreement,  by  which  they  were  not  entitled  to  do 
what  they  have  done,  then  the  Court  would  interfere ;  but  that  is 
not  the  question  here,  for  what  the  Plaintiffs  in  this  case  really  com- 
plain of  is  not  of  the  Defendants'  making  the  preparation,  but  of 
their  calling  it  Lieutenant  James*  Blister.  I  am  of  opinion  they  are 
entitled  to  call  it  Lieutenant  James  Blister,  because  it  has  acquired 

(1)  Law  Eep.  11  Eq.  446.  (2)  1  Jac.  &  AV.  394. 

(3)  9  Hare,  241. 
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that  title  in  the  commercial  world  in  the  same  manner  as  the       Bf.  H. 
Beading  Sauce  or  Harvey's  Sauce.    Any  bod  y  has  a  right  to  sell  sauce       1 872 
as  Harvey's  Sauce,  provided  he  does  not  suggest  that  it  is  made  by      j^^^ 
the  original  proprietor,  or  take  the  name  of  Lazenhj  or  the  like,  or      j^^^^, 

say  that  it  is  the  original  Harvey  Sauce  that  he  is  making.    In  all       

those  respects  I  am  of  opinion  the  Court  would  interfere ;  but  if  in 
every  respect  the  preparations  of  the  Plaintiffs  and  the  Defendants 
are  exactly  the  same,  and  if  the  fact  of  the  Defendants  having  got 
those  ingredients  together  is  not  untrue  (for  otherwise  they  might 
be  restrained),  then  they  may  use  the  name  which  that  blister  bears 
in  the  market ;  but  they  cannot  say  that  it  is  made  by  the  Plaintiffs, 
or  use  their  names  for  that  purpose,     I  am,  therefore,  of  opinion 
that  they  are  not  at  liberty  to  put  the  name  of  Bdbert  James  upon 
their  labelsxand  upon  their  pots  (subject  to  what  I  may  hear  from 
Sir  Richard  Baggallay  upon  that),  because  that  is  asserting  that 
tlieira  is  the  actual  blister  which  belonged  to  Robert  James.    The 
Defendants  must  not  lead  the  public  to   suppose  that  this  is 
actually  the  manufacture  of  Robert  James  himself;  they  must  put 
the  words  Robert  Joseph  Jam£S  on  their  labels ;  and  they  must  not 
make  the  labels  so  much  alike  as  to  make  them  appear  to  denote 
that  the  article  is  made  by  Robert  James.    The  Defendants  may 
use  the  words  "  Robert  James "  as  indicating  it  is  Robert  James' 
blister,  as  they  may  use  the  words  "Lieutenant  James'  blister;" 
but  they  must  not  use  anything  that  looks  like  a  signature  to  shew 
that  Robert  James  is  the  manufacturer  or  owner  of  that  particular 
article.     In  that  respect  I  thidk  they  are  wrong ;  and  I  am  also  of 
opinion  that  they  are  wrong  in  asserting  that  theirs  is  the  only 
Lieutenant  James*  blister,  or  in  asserting  that  the  Plaintiffs'  pre- 
paration is  not  genuine.    The  Defendants  are  not  entitled  to  cast 
any  slur  upon  the  Plaintiffs,  who  are  the  persons  who  have  derived 
from  the  original  inventor  the  right  to  the  property,  and  the  right 
to  make  the  blister.    I  will  also  state  this,  that  the  Defendants 
having  a  right  to  sell  the  goods,  have  a  right  to  praise  them  as 
much  as  they  like,  and,  therefore,  to  use  the  testimonials  and 
every  comment  which  praises  the  goods. 

Sir  R.  BaggaUay^  Q.C.,  and  Mr.  Tovomend^  for  the  Defendants, 
said  that  they  were  ready  to  alter  their  labels  and  advertisements 


James. 
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31.  It.  in  tbe  two  particulars  mentioned  by  the  Master  of  the  BoUs ;  but 
1872  pointed  out,  as  to  the  first,  that  the  name  **B6bert  James**  formed 
XuiBs  ^^  V^  ^^  ^^®  Plaintiffs'  trade-mark,  and  that  the  nse  of  that  name 
by  the  Defendants  was  not  sought  to  be  restrained  by  the  bill ; 
and  as  to  the  second,  that  the  Plaintiffs  were  themselves  in  the 
habit  of  advertising  their  preparation  as  the  only  genuine,  and 
could  not  complain  of  the  Defendants  doing  the  same  thing. 

LOBD  BOMILLT,  M.R. : — 

Upon  this  part  of  the  case  I  am  against  the  Defendants.  The 
latter  part  of  the  argument  opens  a  question  which  I  do  not  know 
has  ever  been  determined,  and  which  it  is  quite  clear  that  I  could 
not  determine  in  this  case.  Lieutenant  Jctmes  discovered  a  valu- 
able ointment  for  blistering  horses.  He  assigns  it  to  persons  who 
carry  on  the  business  and  sell  his  blistering  ointment,  there  being 
nobody  else  in  the  field,  and  they  state,  with  perfect  propriety, 
that  the  only  genuine  one  is  theirs.  Another  person  gets  the 
recipe  in  such  a  form  that  hiB  is  entitled  to  use  it ;  and  thereupon 
he  says,  **  I  am  the  only  genuine  one."  I  am  of  opinion  that  he  is 
not  entitled  to  say  that ;  but  is  he  thereupon  entitled  to  file  a  bill, 
and  call  upon  the  others  to  alter  their  advertisements  ?  I  do  not 
know  that  that  has  ever  been  determined :  all  I  can  say  is,  that  that 
would  be  relief  which  I  could  not  give  in  this  suit  I  am  satisfied 
the  Defendants  are  not  entitled  to  say  theirs  is  the  only  genuine 
blister  ointment.  The  expression  in  the  Plaintifib'  advertisement 
is,  that  none  is  geniune  without  the  signature  of  the  proprietors 
is  on  the  top  label  of  every  pot,  to  counterfeit  which  is  forgery. 
This  is  perfectly  true.  All  that  any  other  person  is  entitled  to 
is  to  put  his  own  name  on  the  top  of  the  pot  The  assertion  of 
the  Defendants  goes  much  beyond  that^  for  they  state  this,  that  the 
public  are  cautioned  against  a  spurious  imitation  of  this  blister. 
''None  is  genuine  without  the  trade-mark — a  horse's  head — on 
the  top  of  each  pot,  and  the  signature  *  Robert  JamesJ  "  If  by 
signature  is  meant  the  signature  which  I  assume  is  supposed  to  be 
the  facsimile  of  the  original  inventor,  that  is  involved  in  the  ques- 
tion  of  whether  the  Defendants  have  not  merely  a  right  to  sell 
Bobert  James*  or  Lieutenant  Jam^s*  blister,  but  to  nse  the  signa- 
ture of  Robert  James.    It  appears  to  me  that  that  signature  would 
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lead  the  public  to  suppose  that  the  article  was  prepared  by  the      M.  B. 
inventor  himself  and  I  do  not  think  the  Defendants  are  entitled       1872 
to  do  that.    If  the  name  of  the  original  inventor  had  not  been      Jamu 
Bdberi  James^  I  think  the  case  would  have  been  very  different ;      j;^^ 
but  the  name  of  the  inventor  being  Robert  Jamen^  and  signed  as       ""** 
such,  I  think  that  the  Defendants'  ointment  ought  to  be  sold  in 
pots  bearing  the  full  signature  of  Bobert  Joseph  James,  and  not 
the  signature  of  Robert  James  alone.    The  Defendants  allege  that 
they  had  always  signed  as  Robert  James  ;  but,  upon  the  evidence,  I 
am  by  no  means  satisfied  that  that  is  so.     I  think  the  Defendants 
ought  to  be  restrained  from  using  the  name  of  Robert  James  alone, 
but  they  may  use  Robert  Joseph  James  or  R.  J.  James.    I  think 
they  must  also  be  restrained  from  saying,  in  any  of  their  circulars 
or  advertisements,  that  none  is  genuine  without  the  trade-mark — 
a  horse's  head— on  the  top  of  each  pot,  and  the  signature  Robert 
James,  and  from  stating  or  inserting  in  their  advertisements  or 
circulars  any  words  or  expressions  asserting  or  suggesting  that 
the  ointment  manufactured  and  sold  by  the  Plaintifb  is  spurious. 
This  is  not  a  case  in  which  I  can  give  any  costs. 

Solicitors :  Mr.  Sydney  Oedge ;  Mr.  R.  SotUhee. 


BLOOMER  «.  SPITTLE.  m.  b. 

[1870    B.    282.]  ^872 


Vendor  and  Purdiuser — Suit  to  recti/t/  Conveyance -^Mistake — Option  to  eet 

aside  Transaction, 

Th«  oonveyance  made  in  1866,  upon  a  aale  of  land  by  S.  to  17.,  contained 
a  reservation  to  8,  of  minerals.  Four  yean  subsequently  B.  filed  a  bill 
against  S,^  alleging  that  the  reservation  was  inserted  in  the  conveyance 
under  a  mistake  common  to  both  parties,  and  recently  discovered  by  him, 
and  praying  for  the  rectification  of  the  conveyance  by  the  omission  of  it.  S, 
))iit  in  an  answer  denying  the  mistake  and  claiming  the  benefit  of  the  reserva- 
tion;; and  afterwards  died  before  he  could  be  cross-examined : — 

Heldj  that  although,  in  the  opinion  of  the  Court,  a  mistake  common  to 
both  parties  had  been  made,  of  which  S,  sought  to  take  an  improper  advan- 
tage, yet  a  simple  decree  for  rectification  could  not  be  made  after  the  lapse  of 


Fef'.  12,13,26. 
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M.  R.  ^^°^®  ^^^  against  the  oath  of  one  of  the  parties ;  but  that  the  Defendants, 

the  representatives  of  S,,  were  entitled  to  the  option  of  having  the  convey- 

w-v^  ance  rectified,  or  the  whole  transaction  set  aside ;  and  in  the  event  of  the 

i^LOOXBB  Plaintifif  not  choosing  to  accept  the  latter  alternative,  the  bill  must  be  dis- 

ci ^-  missed  without  costs. 

1  HIS  was  a  suit  instituted  for  the  purpose  of  rectifying  a  con- 
yeyance  made  on  a  sale. 

On  the  16th  of  September,  1865,  an  agreement  in  writing  was 
made  between  John  Spittle  (therein  called  the  vendor),  of  the 
one  part,  and  the  Plaintiff,  CaM  Bloomer  (therein  called  the 
purchaser),  of  the  other  part.  This  agreement  contained  the  fol- 
lowing clauses : — 

**  First :  The  vendor  agrees  to  sell,  and  the  purchaser  to  purchase, 
for  the  sum  of  £2000,  the  dwelling  house  and  hereditaments  at 
Hill  Top  aforesaid,  in  the  respective  occupations  of  Oeorge  Thom- 
son, Bichard  Clewes,  and  Henry  Williams,  shewn  on  the  plan 
hereto.  The  purchaser  to  pay  a  deposit  of  £5  per  cent,  on  and  in 
part  of  his  purchase-money  on  the  execution  of  this  agreement. 

'^  Third :  And  it  is  further  agreed  that,  notwithstanding  the  sale 
and  purchase  hereby  agreed  upon,  the  vendor  may  (without  entering 
on  the  surface)  work  the  mines  under  the  land  hereinafter  agreed 
to  be  leased,  without  being  responsible  for  any  damage  thereby 
occasioned  to  the  premises,  the  subject  of  this  agreement. 

''  Fourth :  And  further,  that  the  vendor  shall  lease  to  the  pur- 
chaser for  the  term  of  seven  years,  from  the  25th  day  of  March 
next,  the  field  of  land  shewn  on  the  said  plan,  at  the  yearly  rent  of 
£10 ;  but,  nevertheless,  with  a  reservation  to  the  vendor  of  all 
mines  und^r  the  said  field,  with  power  to  work  the  same  (not 
entering  upon  the  surface  of  the  said  field)  without  being  respon- 
sible for  any  consequent  damage,  and  subject  to  a  condition  that 
if  the  vendor  should  be  desirous  pf  selling  the  said  demised  land, 
'  or  any  part  thereof,  he  shall  be  at  liberty  at  any  time  to  deter- 
mine the  said  term  upon  giving  to  the  said  purchaser  twelve 
calendar  months'  notice  of  his  intention  so  to  do.  And  in  the  said 
lease  the  vendor  shall  covenant  with  the  said  purchaser,  that 
during  the  said  term  he  will  not  sell  the  demised  land,  or  any  part 
thereof,  to  any  person  without  having  first  offered  the  same  for 
sale  (at  the  same  or  a  less  price)  to  the  said  CalA  Bloomer  J* 
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At  the  foot  of  the  agreement  was  a  rongh  sketch  of  the  property        M.  B. 
agreed  to  be  sold  and  of  the  field  agreed  to  be  demised.  1872 

The  sale  was  carried  into  effect,  and  the  conveyance'  of  the     Blooxsr 
land  purchased  by  the  Plaintiff  was  executed  by  SpitUe  in  April,     ^j^^j^j^ 
1866.    This  conveyance  contained  an  exception  and  reservation 
to  SpitUe  of  all  mines  of  coal  and  ironstone  under  the  property 
conveyed. 

Subsequently  to  the  date  of  the  conveyance,  the  Plaintiff 
expended  considerable  sums  in  repairs  and  the  erection  of  new 
buildings  on  the  property. 

In  July,  1870,  SjpiiUe  advertised  the  minerals  under  the  pro- 
perty for  sale ;  and  thereupon  the  Plaintiff  filed  the  bill  in  this 
suit  against  Spittle,  alleging  that  the  exception  and  reservation  of 
minerals  had  been  inserted  in  the  conveyance  under  a  mutual 
mistake  of  the  Plaintiff  and  Spittle^  and  contrary  to  the  true 
agreement  between  them ;  and  praying  for  a  rectification  of  the 
conveyance  by  the  omission  of  the  exception  and  reservation,  and 
for  an  injunction  to  restrain  Spittle  from  selling  or  working  the 
mines  and  minerals  comprised  therein. 

SpitUe  put  in  an  answer  denying  the  mistake,  and  asserting 
that  the  conveyance  was  made  in  pursuanco  of  the  real  agreement 
between  the  parties,  and  claiming  the  benefit  of  the  exception 
and  reservation. 

Spittle  died  shortly  after  putting  in  his  answer.  The  suit 
was  revived  against  his  representatives,  and  now  came  on  to  be 
heard. 

It  appeared  that  the  agreement  of  the  16th  of  September,  1865, 
was  settled  at  an  interview  between  the  Plaintiff,  Spittle^  and 
their  respective  solicitors.  During  the  discussion  which  preceded 
the  final  settlement  of  the  agreement  the  Plaintiff's  solicitor 
made  some  pencil  interlineations  on  his  copy  of  it,  and  these 
interlineations  were  not  erased,  and  still  remained  on  the  docu- 
ment  when  produced  at  the  hearing.  Spittle's  copy  was  not 
forthcoming. 

Upon  the  evidence  the  Master  of  the  Eolls  was  of  opinion  that 
the  partner  of  the  Plaintiff's  solicitor,  who  prepared  the  draft 
conveyance,  was  misled  by  tlie  pencil  interlineations  into  sup- 
posing that  the  Plaintijtf's  purchase  did  not  include  the  mines 

Vol.  XIIL  2K  2 
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M.B.       and  minerals,  and  that  he  accordingly  introduced  the  exception 

1872       and  reservation  complained  of  into  the  draft ;  that  the  agreement 

Bloqmxb    as  set  out  above  truly  represented  the  agreement  come  to  between 

Spittlb.     *^®  parties ;  that  the  introduction  of  the  exception  and  reserva- 

tion  into  the  conveyance  was  a  common  mistake ;  and  that  some 

time  after  the  execution  of  the  conveyance  Spittle  discovered  the 
mistake,  and  resolved  to  take  advantage  of  it. 

Mr.  SovHtgaie^  Q.O.,  and  Mr.  Ince,  for  the  Plaintiff,  submitted 
that  the  evidence  shewed  that  there  had  been  a  mistake  common 
to  both  parties,  and  this  being  so,  that  the  Plaintiff  was  entitled 
to  the  relief  he  sought :  Mortimer  v.  Shoridll  (1)  ;  Garrard  v. 
FranJcel  (2) ;  Harris  v.  PeppereHl  (3) ;  Murray  v.  ParJcer  (4) ; 
Davies  v.  Fitton  (5). 

Mr.  Fry,  Q.C.,  and  Mr.  Seffff,  for  the  Defendants,  contended 
that  it  was  not  conclusively  shewn  that  there  was  a  common 
mistake,  or  that  the  mistake  had  occurred  in  reducing  the  contract 
to  writing,  or  in  expanding  the  contract  into  the  deed,  as  ought  to 
be  shewn:  Mortimer  y*  Shot-tall;  Fowler  v.  Foivler  (6);  and  that 
the  cases  of  Oarrard  v.  FranJcel  and  Harris  v.  Fepperdl  sheN?ed 
that,  even  if  there  had  been  a  mistake,  rectification  was  not  the 
proper  relief;  and  they  cited  Humphries  v.  Home  (7)  and  Bern- 
moni  V.  Bramley  (8). 

Mr.  Souihgate,  in  reply,  relied  on  Mortimer  v.  ShortaU  as  being 
almost  identical  with  the  present  ease,  and  further  cited  Rob  v. 
Bidterwick  (9). 


I'eb.  2G.    Lotit^  Edmilly,  M.R.,  after  stating  the  facts,  con- 
tinued : — 

The  Vendor,  JSpiiUe,  died  peudlflg  the  suit,  which  is  much  to 
be  regretted,  both  for  the  Plaintiff  and  the  present  Defendants, 

(1)  2  Dr.  &  Wi  363.  (5)  2  Dr.  &  W.  225. 

(2)  30  Bcav*  445.  (6)  4  De  G.  &  J.  250. 
(S)  Law  Hep.  5  Kq.  1.  (7)  3  Hare,  276. 

(4)  19  Pcav.  305.  (8)  T. «%;  R.  41. 

(r.)  2  Pri.  ICO. 
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who  represent  Spittle,  and  have  only  done  their  duty  in  defending       M.  B. 
this  suit  after  his  death.    His  examination  would  unquestionably        1872 

have  thrown  considerable  light  on  the  subject.    However,  on  the  bixxweb 

facts  now  before  me,  I  have  come  to  the  conclusion  that  the  «  ^' 

Spittlb. 

excepting  the  minerals  from  the  land  conveyed  to  the  Plaintiff  in        

fee  was  a  common  mistake ;  but  the  mistake  was  fallen  into,  and 
the  error  committed  by  the  solicitor  of  the  Plaintiff,  in  April,  1866. 
No  complaint  is  made,  in  consequence,  it  is  alleged,  of  ignorance 
of  the  fact,  until  upwards  of  four  years  afterwards,  in  1870,  when 
there  was  an  advertisement  for  sale  of  the  minerals.  Now, 
although  I  have  looked^  through  all  the  eases  on  the  subject, 
I  have  not  discovered  any  one  case  where,  under  such  circum- 
stances, the  Court  has  adversely  and  compulsorily  altered  a  deed, 
and  forced  upon  a  Defendant  an  instrument  he  never  executed. 
The  case  that  most  resembles  the  present  is  that  of  Mortimer  v. 
8h(yitatt  (1),  which  unquestionably  is  very  like  it ;  but  it  does  not 
appear  to  me  that  that  case,  which  goes  further  than  any  other 
I  have  seen,  goes  to  the  extent  of  this,  or  justifies  me  in  altering 
the  deed  in  this  case  after  so  great  a  lapse  of  time,  and  against 
tlie  oath  of  one  of  the  parties.  It  is  the  bounden  duty  of  the 
purchaser,  when  he  purchases  land,  to  look  at  his  conveyance,  and 
see  what  it  is  that  he  has  got. 

The  only  other  case  I  have  noticed  as  being  near  to  this  one  is 
that  of  Oarrard  v.  Ftankel  (2),  before  myself.  That  is  the  case  I 
propose  to  follow  on  the  present  occasion,  and,  without  going 
through  the  whole  of  the  evidence  to  explain  why  I  arrive  at  the 
conclusion  I  have  stated  (which  would  be  merely  useless),  I  am  of 
opinion  that,  if  the  Defendants  choose,  I  must  give  them  the 
option  of  having  the  deed  rectified  and  altered  as  the  Plaintiff 
seeks,  or  of  having  the  whole  transaction  set  aside ;  and  then  the 
Defendants  will  have  to  repay  the  purchase-money  with  interest  at 
4  per  cent,  per  annum,  and  the  Plaintiff  will  be  fixed  with  an 
occupation  rent ;  and  there  must  be  an  inquiry  to  ascertain  what 
the  Plaintiff  was  entitled  to  in  respect  of  repairs  and  lasting 
improvements. 

As  a  general  rule,  the  costs  of  repairing  a  man's  own  blunder 
fall  upon  himself,  and  he  ought  to  pay  for  it ;  but  I  am  bound  to 

(1)  2  Dr.  &  W.  363.  (2)  30  Bear.  445. 

2  K2  2 


432 


H.B. 
1872 


Bloomxb 
Spittle. 


EQUITY  CASES. 


[LB. 


say  I  do  not  think  this  was  an  honest  defence  of  SpUUe's ;  and 
that  being  so,  I  shall  give  no  costs  of  the  proceedings  on  either 
side.  If  it  had  been  simply  a  mistake,  the  PlaintiflF  would  have 
had  to  pay  all  the  costs  of  rectifying  it. 

Mr.  Southgaie  .'—Possibly  the  PlaintiflF  might  not  wish  to  have 
the  sale  set  aside,  and  in  that  case  perhaps  your  Lordship  will 
give  us  the  option  of  dismissing  the  bill  without  costs. 

The  Master  of  the  Bolls  assented. 

Sob'citors :  Messrs.  Duignan,  Button,  &  Smiles,  agents  for  Messrs. 
Duignan,  Lewis,  dk  Lewis,  Walsall;  Mr.  !.  W.  Goldring,  agent  for 
Mr.  C.  B.  Smith,  Wolverhampton. 


1872 
Maroh3,i,n, 


COCKAYNE  V.  HARRISON. 

[1869    C.    118.] 

COCKAYNE  V.  HARRISON. 

[1869    C.    160.] 

WUl^Constntction — Gift  far  life  of  Farm  and  Farmhuj  Stock — Arises 

qum  ipso  tuu  consumuntur, 

A  gift  for  lifo  of  a  bosincas  and  stock  in  trade  confers  only  a  life  interest  in 
such  part  of  the  stock  in  trade  as  consists  of  consumable  articles. 

Secus,  where  the  gift  is  of  consumable  articles,  without  any  reference  to 
trade  or  business. 

James  COCKAYNE,  a  fanner,  was,  at  the  time  of  making  his 
will  and  at  his  death,  in  occupation,  as  tenant  from  year  to  year, 
of  two  farms,  one  at  West  Bridgford,  the  other  at  Sneinton,  in  the 
county  of  Nottingham.  By  his  will,  dated  the  21st  of  October, 
1868,  he  gave  to  his  wife  Jane  such  furniture  (to  be  selected 
from  the  testator's  furniture  at  West  Bridgford)  as  should  bo  suf- 
ficient to  furnish  her  a  comfortable  room  at  his  farm  at  Sneinton, 
which  furniture,  together  with  his  farming  stock,  and  all  other  his 
personal  estate  and  effects  at  Sneinion  aforesaid,  the  testator  gave 
and  bequeathed  to  his  wife  during  the  term  of  her  widowhood,  and 
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from  and  after  the  time  of  her  marrying  again  or  her  decease  he       M.  B^ 
gave  the  same  to  trustees  upon  trust  for  sale.    He  died  on  the       i872 
28th  of  October,  1868.  Cci^Tins 

Two  suits  were  instituted  for  the  administration  of  bis  estate,    „  ** 
and  now  came  on  for  further  consideration.  

Part  of  the  stock  of  the  farm  at  Sneinton  consisted  of  cattle, 
stacks  of  hay,  and  other  consumable  articles.  The  question  was, 
what  interest  the  widow  of  the  testator,  who  had  married  again, 
took  in  these  articles. 

Mr.  Davey,  for  the  Plaintifis  in  the  first  of  the  two  causes,  sub- 
mitted that  the  widow  took  a  life  interest  only  in  the  consumable 
articles. 

Mr.  FeUowSy  for  the  widow,  contended  that  the  gift  conferred  an 
absolute  interest  in  these  articles :  Randall  y,  BusseU  (1) ;  Andrew 
V.  Andrew  (2).  The  Lord  Chancellor  had  come  to  an  opposite 
conclusion  in  Groves  v.  Wright  (3) ;  but  his  decision  was  founded 
on  special  circumstances  which  did  not  occur  in  the  present  case, 
and  had  not  been  followed  in  Bryant  v.  Easterson  (4). 

'  Mr.  Davey,  in  reply,  relied  on  Groves  v.  WrigM,  The  intention 
of  the  testator  was  that  his  business  of  a  farmer  should  be  carried 
on,  and  the  gift  of  stock  was  made  as  incident  to  the  gift  of  the 
business.  If  a  wine  merchant  gave  his  business  to  a  legatee  for 
life,  it  could  never  be  contended  that  the  legatee  was  intended  to 
take  the  stock  in  trade  absolutely. 

Mr.  JFVy,  Q.C.,  amicus  curiasy  referred  to  Phillips  v.  Seal  (5). 

Sir  JJ.  Baggallay,  Q.C.,  and  Mr.  Miller,  Q.C.,  for  the  executors. 


Mar.  11.  Lord  Eomillt,  M.E.  : — 

The  question  in  this  case  is  as  to  the  effect  of  a  gift  for  life 
of  perishable  articles,  which  cannot  be  used  without  being  con- 

(1)  3  Mot.  190.  (3)  2  K.  &  J.  347. 

(2)  1  Col!.  690.  (4)  5  Jur.  (KS.)  166. 

(5)  32  Beav.  25. 
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M. R.      sumed.     It  arises  under  these  circumstances: — [His   Lordship 
1872        stated  them], 
CocxATKE        I  am  disposed  to  think^  after  looking  at  all  the  cases,  and  particn- 
Habbison.    ^^^*ly  ^^  ^^^^  ^f  Orovea  y.  Wright  (1),  that  the  rule  cannot  be  con- 
sidered  as  quite  settled ;  but  I  think  that  the  distinction  which  I 
took  in  Phillips  v.  Beal  (2)  is  sound,  and  that  I  ought  to  follow 
that  decision.     Here  is  a  gift  for  life  of  farming  stock  which  is 
made  in  connection  with  a  gift  for  life  of  the  business,  the  stock 
being  necessary  to  carry  on  the  business ;  and  I  think  that  under 
these  circumstances  the  legatee  is  bound  to  keep  up  the  stock,  and 
farther,  that  if,  for  any  reason,  it  fs  sold  off  and  the  business  dis- 
continued, she  only  takes  a  life  interest  in  the  proceeds.     Where 
there  is  no  trade,   I  am  disposed  to  adopt  the  view  taken  in 
BandaU  v.  Bussdl  (3),  and  to  hold  that  the  legatee  takes  au 
absolute  interest. 

Solicitors :  Mr.  W.  Berry  ;  Messrs.  Fidd^  Boseoe,  <fc  Co. 


M.  R.  WOOD  V.  WEIGHTMAN. 

1872  [1869    W,    216.] 

March  12.        Vrcach  of  Trust  by  Testator — Liahility  of  Executors — Distribiitiofi  of  Assets 
"""""  under  22  tfe  23  Vict  c.  35,  «.  29 — Advertisements  for  Claims, 

'J  he  executors  of  a  testator,  whose  estate  was  liable  to  replace  trust  money 
in  coDsequence  of  a  breach  of  trust : — 

Utld,  not  protected  from  liability  under  22  &  23  Vict  c.  35,  s.  29,  they 
having  only  issued  notices  for  claims  against  the  testator*s  estate,  to  be  sent 
in  within  three  weeks,  by  advertisement  in  local  newspapers  in  the  neigh- 
bourhood where  the  testator  resided,  and  not  in  the  London  Gazette, 

IhIS  was  a  suit  to  render  the  estate  of  a  deceased  testator  liable 
for  a  breach  of  trust  alleged  to  have  been  committed  by  him  in 
allowing  his  solicitor  to  receive  and  retain  in  his  hands  for  two 
years  certain  trust  moneys  when  the  mortgage  on  which  they  were 
invested  was  paid  off,  whereby  the  amount  of  £1117  was  lost  to 
the  trust  estate. 

The  executors,  who  were  Defendants  to  the  suit,  disputed  the 
liability  of  their  testator's  estate,  and  further  stated  that  they 

(1)  2  K.  &  J.  347  (2)  32  Teav.  25.  (^)  3  Mer.  190. 
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received  no  notice  of  the  claim  till  after  they  had  distributed  the       M.  R. 
estate,  and  that^  previously  to  doing  so,  they  had  caused  advertise-       1872 
ments  to  be  insert^  in  four  of  the  local  newspapers  circulating  in       wood 
the  neighbourhood  where  the  testator  resided  with  reference  to  wmoHTiiAir 
the  estate  of  the    testator,  requiring  all  persons  having  debts       ~*~' 
or  claims  upon  the  estate  to  send  in  particulars  thereof  within 
three  weeks  from  the  time  when  the  advertisements  had  been     ^  ^^ 
published. 

Under  these  circumstances  they  claimed  to  be  protected  by 
22  &  23  Vict.  c.  35,  s.  29,  which  provides  that  "  where  an  executor  u^/,^(f'L.* 
or  administrator  shall  have  given  such  or  the  like  notices  as  in  the  ^^^  ^  ' 
opinion  of  the  Court  in  which  such  executor  or  administrator  is 
sought  to  be  charged  would  have  been  given  by  the  Court  of 
Chancery  in  an  administration  suit,  for  creditors  and  others  to  send 
in  to  the  executor  or  administrator  their  claims  against  the  estate 
of  the  testator  or  intestate,  such  executor  or  administrator  shall,  at 
the  expiration  of  the  time  named  in  the  said  notices  for  sending  in 
such  claims,  be  at  liberty  to  distribute  the  assets  of  the  testator  or 
intestate,  or  any  part  thereof,  amongst  the  parties  entitled  thereto, 
having  regard  to  the  claims  of  which  such  executor  or  adminis« 
trator  has  then  notice,  and  shall  not  be  liable  for  the  assets  or 
any  part  thereof  so  distributed,  to  any  person  of  whose  claim  such 
executor  or  administrator  shall  not  have  had  notice  at  the  time 
of  distribution  of  the  said  assets.*' 

It  appeared  that  in  the  present  case  no  advertisements  had 
been  inserted  in  the  Londoii  Gazette  or  in  any  London  newspaper. 

Sir  B.  BaggaUay,  Q.C.,  and  Mr.  Chapman  Barber ^  for  the  Plain- 
tiffs. 

Mr.  Dunningj  and  Mr.  B,  B.  Bogers,  for  Defendants  in  the  same 
interest  as  the  Plaintiffs. 

Mr.  Fry,  Q.C.,  and  Mr.  Marten,  for  the  executors,  contended 
that,  under  the  circumstances  of  the  case,  the  testator's  estate 
was  not  liable,  and  that,  even  if  it  were,  the  executors  were 
protected  by  the  advertisements  they  had  issued,  which  were 
a  sufficient  compliance  with  sect.  29  of  the  Act  22  &  23  Yict. 
c.  35. 


ti— ^ 
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H.  B.      Lord  Bomillt,  M.B. : — 

1872  '^i^ig  jg  virtually  an  undefended  suit,  as  there  can  be  no  doubt 

Wood  abont  the  breach  of  trnst  committed  by  the  testator  in  leaving 
Wbmhtmah.  trust  money  for  two  years  in  the  hands  of  his  solicitor.  The  ques- 
■"^  tion  is  whether  the  executors  are  personally  liable.  I  am  of 
opinion  that  they  are.  The  29th  section  of  the  Act  is  only  a  pro- 
tection to  executors  who  have  given  "  such  or  the  like  notices  as 
would  have  been  given  by  the  Court  of  Chancery  in  an  adminis- 
tration suit."  Now,  these  executors  have  only  caused  advertise- 
ments to  be  inserted  in  local  newspapers,  which  is  insufficient 

In  this  Court  we  never  allow  an  estate  to  be  distributed  without 
notice  being  inserted  in  the  London  Gazette,  and  generally  we 
require  ah  advertisement  to  be  inserted  in  the  Times,  When  an 
estate  is  administered  of  a  testator  in  the  country,  the  notice  is 
also  inserted  in  some  newspaper  having  a  local  circulation  in  the 
neighbourhood.  Besides,  the  time  within  which  claims  were  re- 
quired to  be  sent  in,  namely,  three  weeks,  was  too  short.  There 
will  be  a  declaration  that  the  testator's  estate  is  liable  to  make 
good  the  sum  of  £1117,  the  amount  of  the  tnist  fund,  and  that 
the  executors  are  personally  liable,  and  must  pay  the  costs  of 
the  suit. 

Solicitors :  Mr.  i2.  K  NetUeship,  agent  for  Messrs.  Mee,  Bumabi/y 
dt  Denmany  East  Rei/ord  ;  Messrs.  Cree  &  Last,  agents  for  Messrs. 
Hoyle  &  Son,  Botherham  ;  Messrs.  Thonias  &  HoUams,  agents  for 
Messrs.  NeuibaJd  &  Falkner,  Newarh 
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March  18. 


In  re  NANTEOS  CONSOLS  COMPANY.  M.  R. 

THOMAS'  CASE.  ^^^ 

Winding-up — Contributory — Agreement  to  take  Shares — Power  of  Directors  to 

relieve  from  Contract — Ultra  Vires, 

The  directors  of  a  limited  company,  who  were  authorized  by  their  articled 
"  to  enter  into,  alter,  rescind,  or  abandon  contracts,  in  such  manner  as  they 
should  think  fit,"  and  also,  by  another  clause  in  their  articles,  with  the  previous 
sanction  of  a  general  meeting,  to  purchase  the  company's  shares,  or  reduce  or 
cancel  unissued  or  forfeited  shares,  accepted  an  offer  from  T^  their  paid  secretary, 
to  take  1000  shares  in  order  to  raise  money  for  the  purposes  of  the  company. 
After  T,  had  taken  and  paid  for  850  of  the  shares,  he  resigned  his  secretary- 
ship, and  the  directors,  in  consideration  of  his  resignation,  resolved  to  relieve 
him  from  further  payments  in  respect  of  such  shares  as  he  had  agreed  to 
take.    The  company  was  subsequently  wound  up : — 

nddt  that  the  directors  had  not  acted  ultru  vires  in  relieving  T.  from  his 
obligation,  and  that  T.  was  not  a  contributory. 

L  HIS  was  an  adjourned  summons  for  the  purpose  of  determining 
whether  the  name  of  Charles  Tlwmas,  who  was  formerly  secretary 
of  the  NatUeos  Consols  Company,  LimUed,  now  in  liquidation,  was 
properly  placed  on  the  list  of  contrihutories  of  the  company  in 
respect  of  150  shares,  under  the  following  circumstances : — 

In  1869  the  directors,  being  in  want  of  money  to  carry  on  the 
operations  of  the  company,  received  a  proposal  from  Thomas  to 
take  1000  shares. 

On  the  21st  of  December,  1869,  the  directors  passed  the  following 
resolution : — 

"  That  for  the  purpose  of  raising  money  for  the  due  working  of 
the  mine,  as  occasion  arises,  the  offer  of  Mr.  Thom.as  be  accepted, 
namely,  to  take  1000  shares ;  the  terms  to  be  that  Mr.  Thomas 
shall  take  up  at  least  fifty  shares  per  month." 

When  Thomas  had  taken  up  850  out  of  the  1000  shares,  he 
agreed  to  resign  the  secretaryship,  for  which  he  received  a  salary 
of  £105  a  year ;  and  at  a  meeting  of  the  directors,  held  on  the  1st 
of  August,  1870,  at  which  Thomas  was  present^  it  was  agreed  that 
his  resignation  should  be  accepted,  and  that  in  consideration  of  his 
resignation  he  should  be  relieved  from  further  payments  in  respect 
of  such  shares  as  he  had  agreed  to  take. 
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M.  B.  The  22nd  clause  of  the  articles  of  association  provided  as  follows : 

1872  "The  company  may,  with  the  sanction  of  a  special  resolution  of 
Thomas'  ^^^  company  previously  given  in  general  meeting,  decrease  its 
J^-  capital  by  purchasing  with  its  own  moneys  any  of  the  shares  of  the 
company,  or  by  reduction  or  cancellation  of  unissued  or  forfeited 
shares  (if  any),  and  the  company  may,  with  such  sanction  as  afore- 
said, postpone  the  issue  of  any  of  the  shares  of  the  company  fur 
such  time  as  the  company  may  think  fit" 

By  the  48th  clause  of  the  articles  of  association  the  directors 
were  empowered,  among  other  things,  *'  to  enter  into,  alter,  rescind, 
or  abandon  contracts  in  such  manner  as  they  should  think  fit" 

In  January,  1871,  an  order  was  made  for  winding  up  the  com- 
pany, and  the  question  was  whether  Tliomas  should  be  made  a 
contributory  in  respect  of  the  remaining  shares. 

Mr.  Graham  Eastings^  for  Mr.  Thomas : — 

If  there  was  any  binding  contract  at  all  to  take  shares  in  the 
company,  it  was  only  for  the  purpose  of  supplying  money  to  carr)' 
on  the  company.  That  purpose  is  now  at  an  end  by  reason  of 
the  company  being  in  liquidation,  therefore  the  contract  is  also  at 
an  end:  PeUaU's  Case  (1).  Further, the  directors  relieved  Thomas 
from  his  obligation  to  take  shares  on  good  consideration,  namely, 
his  resignation  of  the  office  of  secretary. 

The  resolution  of  the  1st  of  August,  1870,  was  not  tdtra  vires  of 
the  directors,  because  it  was  within  the  terms  of  the  48th  clause  of 
the  articles  of  association,  empowering  the  directors  to  rescind  or 
abandon  contracts  as  they  might  think  fit  On  these  grounds  1 
contend  that  Mr.  Thomas  cannot  properly  be  made  a  contributory. 

Sir  B.  Baggallay^  Q.C.,  and  Mr.  Millar ^  for  the  liquidator : — 

The  directors  in  this  case  have  acted  vltra  vires,  as  the  48th 
clause  of  the  articles  is  not  applicable  to  a  contract  to  take  shares 
in  the  company.  It  would  appear  from  the  22nd  clause  that  such 
a  contract  could  not  be  rescinded  without  the  sanction  of  a  general 
meeting.  In  Stanhope's  Case  (2),  where  there  was  a  clause  in  a 
deed  of  settlement  authorizing  directors  to  act  in  such  a  manner  as 
might  best  promote  the  interests  of  the  company,  it  was  held  that 

(1)  Law.  Rep.  2  Ch.  527  (2)  3  De  G.  &  Sm.  198. 
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the  directors  were  not  enabled  to  cancel  the  shares  of  a  retiring       M.  K. 
director,  and  that,  on  the  company  being  wound  up  ten  years  after       1872 
such  a  cancellation,  the  retiring  director  was  properly  made  a  con-    ^thomas* 
tributory.    Here  there  was  an  actual  binding  contract,  on  the  part 
of  Mr.  Thomas,  to  take  1000  shares,  and  the  directors  had  no  power 
to  relieve  him  from  fulfilling  any  part  of  it. 

[They  also  referred  to  Marshall  t.  Glamorgan  Iron  and  Cool 
Company  (1).] 

LOBD  KOMILLY,  M.lt. : — 

Mr.  Tlwmas  is  not  a  shareholder  in  respect  of  the  150  shares  in 
ouestion.  He  did  not  actually  take  these  shares ;  he  only  agreed 
to  take  1000  shares  on  the  faith  of  his  position  as  secretary  of  the 
company.  After  he  had  taken  850  shares  his  position  as  secretary 
came  to  an  cud,  and  the  directors  relieved  him  from  his  obligation 
to  take  the  rest.  That  was  not  an  act  tdtra  vires.  I  am  of  opiuiou 
that  they  had  power,  under  the  48th  clause  of  the  articles,  to  relieve 
liim  from  that  part  of  his  contract,  and  that  they  have  done  so. 
His  name  cannot  be  retained  on  the  list  of  contributories. 

Solicitor  for  Mr.  Thomas:  Mr.  (?.  Freeborn. 

Solicitors  for  the  Liquidator :  Messrs.  Jones  &  Bladand. 

(I)  Law  Rep.  7  Eq.  129. 
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Jan,  IS,  19. 


v.-o.  M.  ROBINS  V.  GOLDINGHAM. 

1872 

[1870    B.    175.] 

Solicitor's  Lien — DicJiarge  hy  Solicitor — Demand  for  Funds  to  carry  on  Suit. 

Where  a  solicitor  applied  to  his  client  for  funds  to  carry  on  a  suit-,  and, 
upon  the  client  not  fiirnishing  any,  declined  to  continue  to  conduct  the 
litigation,  and  the  client  appointed  fresh  solicitors: — 

Held,  that  this  was  a  discharge  by  the  solicitor,  and  that  he  might  be 
called  upon  to  deliver  to  the  new  solicitors  the  papers  relating  to  the  matters 
la  question  in  the  suit,  on  their  undertaking  to  hold  them  without  prejudice 
to  his  lien  and  to  return  them  undefaced  within  twelve  days  after  the  con- 
clusion of  the  suit,  and  to  allow  the  former  solicitor  access  to  them  for  the 
purpose  of  carrying  on  an  action  for  his  costs. 

L  HIS  was  a  motion  calling  upon  John  Suckling,  who  acted  as  the 
Plaintiff's  solicitor  at  the  commencement  of  the  suit,  to  hand  over 
to  their  present  solicitors  the  papers  in  his  possession  relatiog 
to  the  matters  in  question  in  the  suit,  on  their  undertaking  to  bold 
them  without  prejudice  to  his  lien  and  to  return  them  imdefaoed 
within  twelve  days  after  the  conclusion  of  the  suit. 

The  bill  was  filed  by  Mr.  Robins,  who  was  the  trustee  of  the 
marriage  settlement  of  a  Mr.  and  Mrs.  DancBy  and  by  Mrs.  Dance, 
to  obtain  an  injunction  to  restrain  the  seizure,  under  a  distress,  of 
farming  stock  and  other  effects  forming  part  of  the  settlement 
funds.  After  the  answers  had  been  put  in  and  evidence  gone  into, 
the  cause  was,  with  the  permission  of  the  Court,  referred  to  the 
County  Court  Judge  of  Worcester  for  his  decision. 

Mr.  SucTding  continued  to  be  the  solicitor  of  the  Plaintiffs  till 
the  order  of  reference  was  obtained.  The  property  in  question  was 
not  large,  and  a  considerable  amount  of  costs  had  been  incurred, 
towards  which  Mr.  and  Mrs.  Dance  had  paid  £100.  Mr.  Suckling 
then  applied  for  money  to  pay  counsel's  fees,  and  Mr.  Dance 
declined  to  furnish  any  more,  and  a  correspondence  ensued  in  which 
Mr.  SiicJcKng  refused  to  go  on  with  the  suit  unless  supplied  with 
further  funds,  and  on  the  20th  of  July  he  wrote  to  Mr.  Dance  a 
letter,  in  which,  after  mentioning  certain  counsers  fees  which  were 
then  unpaid,  he  said :  "  It  is  out  of  all  reason  to  expect  any  soli- 
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citors  to  pay  couosers  fees,  more  particularly  in  a  case  like  this,     V.O.M, 
and,  moreover,  it  is  quite  contrary  to  the  practice  of  the  profession ;"        1872 
and,  after  alluding  to  other  circumstances,  continued :  "  Under  the      Robixs 
present  unsatisfactory  circumstances,  I  beg  to  say  that  I  really  go,^p,*^q„ 

must  decline  to  increase  my  liabilities  on  your  account  uhIcss        

some  satisfactory  arrangements  be  made  as  to  costs." 

An  order  was  then  obtained  by  the  Plaintiffs  to  change  their 
solicitor,  but  Mr.  SucTdingy  on  being  applied  to,  declined  to  hand 
oyer  the  papers  relating  to  the  suit,  unless  he  had  his  costs  paid 
or  secured.  He  alleged,  amongst  other  things,  that  he  required 
the  papers  to  enable  him  to  carry  on  an  action  which  he  had 
commenced  against  Mr.  Bobins^  who  was  also  the  next  friend  of 
Mrs.  Dance,  for  his  costs.  It  was  impossible  to  continue  the  suit 
unless  the  papers,  and  in  particular  the  order  of  reference,  were 
handed  oyer  to  the  new  solicitors,  and  accordingly  the  present 
motion  was  made.  Mr.  Bdbins*  defence  to  the  action  was  that  he 
had  only  accepted  the  office  of  next  friend  on  a  written  under- 
taking by  'M.T.JSucJclinff  not  to  look  to  him  personally  for  payment 
of  the  costs. 

Mr.  Glasse,  Q.C.  (Mr.  Locock  Wetb  with  him),  in  support  of  the 
motion : — 

This  is  in  effect  a  discharge  by  the  solicitor,  and  he  has  no  lien 
on  the  papers  for  his  costs.  The  order  asked  for  is  the  same  as 
was  made  in  Hedop  y.  Metcalfe  (1).  The  rule  is  invariable  where 
the  discharge  is  by  the  solicitor :  Oriffiihs  v.  QriffUhs  (2). 

Mr.  Olasae  was  then  stopped  by  the  Court. 

Mr.  Cotton,  Q.C.,  and  Mr.  Everitt,  for  Mr.  SucUing : — 

This  is  not  a  discharge  by  the  solicitor.  Mr.  Suckling  was  quite 
willing  to  go  on  if  supplied  with  funds.  It  is  for  the  parties  moving 
to  shew  their  right  to  have  the  papers  handed  over,  and  when 
applying  for  the  order  to  change  their  solicitor  they  ought  also  to 
have  asked  for  one  to  hand  the  papers  over  to  them.  An  express 
discharge  by  the  solicitor  must  be  shewn:  Ixyrd  t.  Worndeigh- 
ion  (3).  The  parties  ought,  at  all  events,  to  be  put  upon  an  express 
admission  of  their  liability  for  the  costs. 

(1)3  My.  &  Cr.  183.  (2)  2  Hare,  587.  (3)  Jac.  680, 
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VX).  M.     Sib  B.  Malins,  V.C.  :— 

If^  This  is  a  suit  by  a  Mr.  EohitiB,  who  is, a  trustee  for  Mra  Danee, 

B0BIN8  and  he  appears  as  Plaintiff  in  that  capacity,  and  is  also  Mrs. 
GoLDixaHAM.  Dances  next  friend.  Mr.  Rohtns  is  consequently  ^i'md/a(^  liable 
for  all  the  costs  incurred  by  Mr.  SucJcUnff,  the  solicitor  who  has 
conducted  the  suit  up  to  this  time  and  concurred  in  the  reference  to 
the  County  Court  Judge  of  Worcester.  There  was  some  difference 
between  the  parties,  and  Mr.  SwMing  applied  for  funds  to  pay 
counsel's  fees.  Mrs.  Dance  had  no  funds,  and  on  the  20th  of  July 
Mr.  SacTding  writes  as  follows : — [His  Honour  then  read  the  pas- 
sages from  the  letter  above  set  out,  and  continued : — ^]  It  is  as 
plain  as  anything  can  be  that  Mr.  SucJcUng  thereby  declined  to  go 
on  with  the  suit.  It  is  a  clear  case  of  a  solicitor  discharged  by 
himself. 

Now  it  is  well  settled  that  where  a  solicitor  is  discharged  by  the 
client  he  has  a  lien  for  his  costs  upon  the  papers  in  his  hands,  and 
can  retain  them  till  he  is  satisfied ;  but  it  is  different  where  the 
discharge  is  by  the  solicitor.  There  is  no  blame  to  be  imputed  to 
Mr.  Suckling  for  declining  to  go  on  with  the  suit;  but  it  is  clear 
that  a  solicitor  is  not  entitled  to  stop  litigation,  because  he  cannot 
obtain  funds  to  enable  him  to  caiTy  it  on.  There  is  no  injustice 
in  this  view,  because  when  the  papers  are  in  the  hands  of  tlie 
new  solicitor,  Mr.  SucMing  will  retain  any  lien  to  which  lie  is 
entitled. 

It  is  said  that  this  is  an  exceptional  case,  and  that  the  terms  of 
the  order  should  fix  the  parties  with  an  admission  of  liability. 
But  if  Robins  is  right  in  saying  that  he  has  the  undertaking  of 
SucJdtng  not  to  look  to  him  for  the  payment  of  his  costs,  there 
would  be  no  justice  in  forcing  him  to  make  any  admission  of 
liability.  Being,  therefore,  of  opinion  that  the  case  is  clear,  and 
that  I  have  only  to  apply  the  rules  laid  down  by  Lord  EJdon  in 
Colegrave  v.  Mardey  (1),  which  was'  followed  in  Hedop  v.  Met- 
calfe (2),  and  on  which  I  acted  in  In  re  Faithful  (H),  the  order 
must  be  to  deliver  up  the  papers  to  Messrs.  WiUcins,  Blyth,  & 
Marsland,  on  their  undertaking  to  receive  and  hold  them  \nthout 

(1)  1  T.  &  R.  400.  (2)  3  Jly.  &  Cr.  183. 

(3)  Law  Rep.  6  Eq.  325. 
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prejudice  to  any  right  of  lien,  and  to  return  them  undefaced,  and      V.-O.  AL 
also  to  allow  Suckling  access  to  them  for  the  purpose  of  his  action.        1872 
I  am,  therefore,  clearly  of  opinion  tliat  Suckling  has  been  wrong      bobin« 
throughout,  and  must  pay  the  costs.  GoLomuiiAjr. 

Solicitors :  Messrs.  WSkins,  Blyth,  &  Marsland  ;  Sressr.-?.  Miller 
&  Miller, 


Jan.  24. 


EUBERY  V.  GRANT.  V.  c.  M. 

[1871    K.    139.]  ^^^ 

Exceptions  ^Scandalous  Matter  not  pertinent  to  the  Btlief, 

The  bill  alleged  that  under  a  certain  contract  the  Plaintiff  was  entitled  to 
shares  in  a  company  which  had  been  placed  under  the  control  of  the  Defen- 
dant, who  was  to  dispose  of  them  as  he  should  from  his  experience  in  such 
matters  think  fit.  It  then  alleged  that  the  Defendant  was  in  fact  in  league 
with  other  persons,  whom  he  called  a  syndicate,  in  order  to  deal  with  the 
shares  and  contrive  operations  on  the  Stock  Exchange  (popularly  called 
rigging  the  market)  for  the  purpose  of  bringing  the  shares  up  to  a  fictitious 
value  in  the  market.  The  bill  prayed  a  decree  for  specific  performance  of  the 
contract,  and  that  the  Defendant  might  be  restrained  by  injunction  until  the 
Plaintiff's  claim  should  be  satisfied,  from  parting  with  the  shares  in  his 
lx)ssession  :— 

Held,  upon  an  exception  for  scandal,  that  the  allegation  of  improperly 
dealing  with  the  shares  was  spandalous  matter,  and  not  pertinent  to  the 
relief  sought,  and  must  be  expunged  from  the  bill. 

XHE  bill  stated  that  the  Defendant  Ashhury  Harpending  ar- 
ranged with  the  PlaintiflF  that  Harpending  and  the  Plaintiff  should 
negotiate  the  sale  to  a  company,  to  be  formed  for  tliat  purpose,  of 
a  valuable  mining  property  in  the  State  of  Nevada  ;  that  for  this 
purpose  they  entered  into  negotiations  with  the  Defendant  AlbeH 
Grants  which  resulted  in  an  agreement,  dated  in  March,  1871, 
under  which  the  Defendant  Albert  Grant  was  to  promote  and  bring 
out  a  company,  to  be  called  "  The  Mineral  IliU  Silver  Mines 
Company  /'  that  A.  Grant  was  so  to  dispose  of  the  shares  of  the 
company,  and  arrange  with  the  directors,  that  so  many  only  of  the 
shares  should  be  disposed  of  as  should  be  absolutely  necessary  to 
raise  the  moneys  (about  £200,000)  required  for  the  purchase  of 
the  mining  property,  and  the  money  necessary  for  the  expenses  and 
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y.-O.  M.  promotion  fees ;  and  that  of  the  remaining  shares,  60,000  should 
1872  belong  to  the  Defendant  Ashbury  Harpending,  and  the  rest  to  tlie 
RuBEBT  Defendant  Albert  Orant,  but  that  all  the  shares  of  Albert  Grant 
and  Ashbury  Earpending  should  be  dealt  with  as  thereinafter  men- 
tioned; that  Ashhtmf  Earpending  should  cause  the  mining  property 
to  be  assured  to  the  company  at  the  price  of  about  £200,000,  and 
that  the  capital  of  the  company  should  be  upwards  of  £300,000 ; 
that  the  said  remaining  shares  so  belonging  to  Albert  GraiU 
and  Ashbury  Earpending  should  remain  under  the  control  of 
Albert  Grant,  who  should  dispose  of  them  as  he  should  from  his 
experience  in  such  matters  think  fit,  and  that  the  first  £20,000 
nominal  value  of  the  said  shares  which  should  be  realised,  andtlie 
proceeds  thereof,  should  be  attributable  to  the  shares  of  Albert 
Orant ;  and  that  thereafter  all  the  said  shares  which  should  be 
realised,  and  the  proceeds  thereof,  should  be  attributable  to  the 
shares  of  Albert  Chant  and  Ashbury  Earpending  in  the  proportions 
in  which  they  were  entitled  to  the  same. 

On  the  day  after  this  agreement  was  signed  Ashbury  Earpending 
wrote  a  letter  to  the  Plaintiff,  agreeing  that,  in  consideration  of  his 
services  in  connection  with  the  mining  company,  he  would  give  the 
Plaintiff  £5000  worth  of  shares  in  the  mining  company  or  property, 
and  the  premium  which  might  be  derived  from  £10,000  worth  of 
his  shares  in  addition  to  the  £5000.  On  the  same  day  the  Defen- 
dant Ashbury  Earpending  wrote  to  Albert  Orant  informing  him  of 
the  agreement  with  the  Plaintiff,  and  requesting  that  in  case  of 
any  accident  happening  to  him  the  same  should  be  paid  to  the 
Plaintiff  pro  ratd,  as  payment  to  liim,  Ashbury  Earpending^  or 
his  estate. 

The  bill  then  stated  that  large  sums  of  money  had  been  received 
by  Albert  Orant  in  respect  of  the  profits  accrued  from  the  Mineral 
EiU  property  and  moneys,  which  he  now  claimed  to  retain ;  and  that 
he  refused  to  perform  the  agreement  of  the  14th  of  March,  1871, 
or  to  recognise  the  Plaintiff^s  interest  thereunder ;  that  the  whole 
of  the  shares  in  the  Mineral  EiU  Silver  Mines  Company  (with  the 
exception  of  a  few  used  for  the  qualification  of  the  directors),  and 
which  therefore  amounted  to  nearly  £300,000  in  nominal  value, 
were  now  in  the  control  of  Albert  Orant  or  persons  who  had  ar- 
ranged with  him  for  the  same ;  that  Albert  Orani  was  in  fact  in 
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league  with  several  persons  whom  he  called  a  syndicate,  in  order     y.-0.  M. 
to  deal  with  the  said  shares  and  contrive  operations  on  the  Stock       1872 
fkochanffe  (popularly  called  **  rigging  the  market  "*),  for  the  purpose      rubibt 
of  bringing  the  shares  up  to  a  fictitious  value  in  the  market ;  that      q^^ 

Albert  Grant  still  refused  to  recognise  the  PlaintiflTs  interest  in       

the  shares  and  moneys^  and  threatened,  unless  restrained  by  the 
injunction  of  the  Courts  to  dispose  of  and  appropriate  the  whole 
of  the  sum  of  about  £30,000  received  in  respect  of  profits  as  afore- 
said, and  to  pay  over  and  appropriate,  without  noticing  the 
Plaintiff's  claim,  all  the  shares  and  proceeds  of  shares  received 
by  him  and  now  in  his  control,  and  subject  to  the  agreement  of 
March,  1871. 

The  bill  prayed  specific  performance  of  the  agreement  of  the 
14th  of  March,  1871 ;  that  the  Plaintiff  might  be  declared  en- 
titled to  such  portions  of  the  proceeds  and  profits  of  the  shares 
belonging  to  AMmry  Sarpending  as  were  assured  to  him  by  the 
letter  and  agreement  of  the  15th  of  March,  1871 ;  that  the  De- 
fendant Albert  Grant  might  be  restrained  by  injunction  until  the 
PIaintiff*8  claim  should  be  satisfied  from  parting  with  or  transfer- 
ring shares  in  the  company,  so  as  to  leave  less  than  £5000  worth 
of  such  shares  available  to  satisfy  the  Plaintiff's  claim ;  and  that 
the  company  might  be  restrained  from  permitting  such  transfer ; 
and  that,  if  necessary,  a  receiver  might  be  appointed  of  any  shares 
in  the  company  belonging  to  or  under  the  control  of  the  Defendant 
Albert  Orard. 

The  cause  now  came  on  upon  an  exception  taken  by  the  Defen- 
dant Albert  Grant,  that  the  following  passage  in  the  bill,  namely : 
*'  That  the  said  Albert  Grant  is,  in  fact,  in  league  with  several  per- 
sons, whom  he  calls  a  syndicate,  in  order  to  deal  with  the  said 
shares  and  contrive  operations  on  the  Stock  Exchange  (popularly 
called '  rigging  the  market ')  for  the  purpose  of  bringing  the  shares 
up  to  a  fictitious  value  in  the  market,"  was  scandalous,  and  the 
Defendant  insisted  that  such  scandalous  matter  ought  to  be 
expunged  therefrom. 

Mr.  GloBse^  Q.O.,  and  Mr.  Higgins,  in  support  of  the  exception : — 

The  object  of  this  bill  is  to  obtain  specific  performance  of  an 
agreement,  and  the  injunction  sought 'for  is  to  restrain  the  Defen- 
You  Xm.  2L  2 
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y.-C.H.     dant  from  parting  with  the  shares  under  his  control  until  the 

ifff2        Plaintiff's  claim  is  satisfied.     There  is  no  reh'ef  prayed  as  to  the 

li^^^T     manner  in  which  Mr.  Chrani  has  dealt  with  the  shares ;  and  there 

GbLtt      ^^  ^^  prayer  to  restrain  him  from  dealing  with  them  in  any  parli- 

cular  manner ;  consequently  the  allegation  that  he  is  forming  a 

syndicate,  in  order  to  oontriye  operations  on  the  Stock  Eaushangey 
popularly  called  '^rigging  the  market,'*  and  thereby  bring  the 
shares  up  to  a  fictitious  yalue,  is  totally  irreleyant  to  the  issue 
between  the  parties.  The  issue  is  simply  the  construction  of  an 
agreement  between  Qra/ni  and  HarpemUnff,  and  whether  the  Plain- 
tiff is  entitled  to  certain  advantages  from  an  alleged  sub-contract 
between  him  and  Harpending^  having  no  reference  whatever  to  an 
improper  dealing  with  the  shares.  The  injunction  to  restrain  the 
parting  with  the  shares  until  a  construction  is  put  upon  the  con- 
tract is  a  mere  matter  of  course,  and  was  at  once  submitted  to  by 
Mr.  Grants  but  the  charge  of  fraudulently  dealing  with  the  shares 
is  scandalous.  Such  a  chai^  though  scandalous,  might  possibly 
be  justifiable  if  it  were  relevant  to  the  issue ;  but  not  being  rele- 
vant it  is  an  improper  statement  and  ought  to  be  expunged  from 
the  bill 
[They  cited  Bdbson  v.  Lord  Brougham  (1).] 

Mr.  Cation,  Q.O.,  and  Mr.  W.  P.  BeaJe,  for  the  Plaintiff:— 

The  issue  raised  by  the  bill  is  the  Plaintiff's  right  under  the 
contract;  but  there  is  also  the  prayer  for  an  injunction  to  restrain 
the  Defendant  from  parting  with  or  transferring  the  shares.  The 
allegation  of  an  improper  dealing  with  the  shares  was  relevant  to 
that  portion  of  the  prayer  when  the  bill  was  filed ;  and  though  the 
injunction  has  since  been  submitted  to,  there  is  no  ground  for  its 
being  now  expunged  from  the  bill.  The  statements  in  the  bill 
shew  that  these  shares  which  the  Plaintiff  claims  to  be  entitled  to 
are  under  the  control  of  Mr.  OranL  This  assumes  that  he  will 
deal  with  them  and  dispose  of  them  in  a  proper  manner.  If,  on 
the  contrary,  he  has  been  forming  a  syndicate,  and  so  dealing  with 
the  shares  as  to  raise  them  to  a  temporary  fictitious  value,  the  pro- 
perty is  likely  to  be  damaged,  and  it  is  material,  therefore,  to  that 
portion  of  the  bill  to  shew  that  there  has  been  an  improper  dealing 

(1)  19  L.  J.  (Ob.)  465. 


VOL.  Xni]  EQUITT  GAfiEa  447 

-with  the  shares  on  his  part    If  the  statement  is  relevant  to  one     y.-0.  M. 
portion  of  the  relief  which  is  asked,  namely,  the  injunction,  it  is       1872 
not  the  less  relevant  because  the  bill  does  not  go  further  and      euaebt 
pray  that  the  Defendant  may  be  restrained  from  so  improperly      q^^ 
dealing  with  the  shares.     The  bill  alleges  that  the  Defendant  has       — - 
entered  into  a  contract  to  part  with  or  transfer  the  said  shares  for 
an  improper  purpose,  and  the  "  said  shares"  include  the  5000  shares 
alleged  by  the  Plaintiff  to  belong  to  him.    The  statement  is,  that 
he  intended  to  part  with  the  shares  improperly,  and  the  injunction 
sought  for  is  to  restrain  him  from  so  parting  with  the  shares.  The 
allegation  is  therefore  relevant,  and  ought  not  to  be  expunged. 

Sib  E.  Maliks,  V.C.  : — 

This  is  an  exception  for  scandal  contained  in  a  particular  para- 
graph of  the  bill,  which  states  that  Mr.  Albert  Orant  is  in  fiict 
leagued  with  certain  persons,  whom  he  calls  a  syndicate,  in  order  to 
deal  with  the  said  shares,  and  contrive  operations  on  the  Stock 
Exchange  (popularly  called  '^  rigging  the  market ")  for  the  purpose 
of  bringing  the  said  shares  up  to  a  fictitious  value  in  the  market 
The  rules  of  this  Court  with  regard  to  scandal,  I  think,  have  been 
correctly  stated  on  both  sides,  and  admit  of  no  doubt  Charges 
of  the  most  offensive  character  may  be  introduced  into  a  bill  or 
into  an  answer — ^into  the  pleadings,  as  we  call  it  in  this  Court — ^if 
they  are  relevant  to  the  issue  or  the  matter  in  question  between 
the  parties ;  but  it  is  not  allowable  to  introduce  offensive  state- 
ments unless  they  are  relevant  to  the  relief  sought  It  is  then 
scandal ;  in  other  words,  it  is  never  scandal  when  it  is  pertinent 
But  if  the  matter  is  introduced  offensively,  making  charges  of 
immorality  and  misconduct  having  no  relation  whatever  to  the 
issue  between  the  parties,  then,  as  it  is  scandal  in  itself^  so  it  is  . 
scandal  in  the  eyes  of  this  Court 

What  I  have  to  determine  here  is,  whether  this  passage,  which 
is  admitted  to  be  scandal  in  itself,  comes  within  that  doctrine  ? 
It  is  scandalous,  since  it  makes  against  the  Defendant  Albert  Graiit 
a  charge  of  dishonesty,  because  *'  rigging  the  market " — ^that  is, 
going  into  the  market  pretending  to  buy  shares  by  a  person  whom 
you  put  forward  to  buy  them,  who  is  not  really  buying  them,  but 
^oly  pretending  to  buy  them,  in  order  that  they  may  be  quoted 

2X2  2 
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v.-c.  M.     in  the  public  papers  as  bearing  a  premium,  which  premium  is 
1872       never  paid — ^is  one  of  the  most  dishonest  practices  to  which  men 
BuBERY      can  possibly  resort.    There  is  a  class  of  people  who  think  it  is  a 
Grant,      legitimate  mode  of  making  money ;  but  if  they  would  only  examine 
'""'       it  for  a  moment  they  would  see  that  a  more  abominable  fraud, 
and  one  more  difficult  of  detection,  cannot  be  found.    The  state- 
ment is  that  Mr.  Qranl  is  forming  a  syndicate — ^I  know  what 
it  means  from  having  had  so  many  of  these  cases  before  me;  it 
is  a  body  of  men  of  which  one  is  to  buy  and  another  to  sell,  so 
as  to  give  an  appearance  of  great  demand  for  certain  shares  when 
in  reality  there  is  no  demand  for  them  at  all,  thus  defrauding  the 
public.    The  allegation,  therefore,  that  Mr.  Orant  is  forming  a 
syndicate  is  a  charge  against  him  of  an  intention  to  promote  a 
fraud.     That  cannot  be  permitted  unless  it  is  relevant  to  the  issue 
between  the  parties. 

Then  is  it  so  relevant  ?  In  order  to  determine  that,  we  must 
see  what  is  the  nature  of  the  suit.  The  PlaintifiT,  Mr.  Bubenfy 
states  by  this  bill  that  a  company  was  formed,  and  some  of  the 
allegations  go  to  shew  that  the  proceedings  in  the  formation  of 
that  company  are  not  of  a  character  to  be  entirely  approved  of  if 
time.  They  may  or  may  not  be  true ;  but,  at  all  events,  the  result 
of  the  transaction  is,  that  one  Ashlnirff  Harpendinff,  by  an  arrange- 
ment between  him  and  Mr.  Orant  (Grant  being  entitled  to  raise 
money  out  of  the  £200,000),  is  to  be  entitled  to  £60,000  of  that 
capital ;  and  he  being  entitled  to  £60,000,  Rubery  has  a  derivative 
title  from  Harpending,  with  the  knowledge  of  Grants  as  he  says,  to 
£5000,  part  of  the  £60,000.  The  bill  is  filed  for  the  purpose  of 
obtaining  an  injunction.  The  injunction  ^vas  immediately  sub- 
mitted to  by  Mr.  Chrant,  who  was  thereby  prevented  from  parting 
with  those  shares — or,  at  least,  obliged  to  retain  5000  to  represent 
the  interest  of  the  Plaintiff. 

Now,  there  is  no  doubt  that  the  Plaintiff  would  be  entitled  to 
say,  '^  I  am  the  owner  of  the  shares — £5000,  part  of  the  £60,000 
— the  rest  are  under  your  control,  and  they  are  to  remain  under 
your  control,  to  dispose  of  them  as  you  shall,  by  your  experience 
in  such  matters,  think  fit"  I  think  it  is  perfectly  right  that  a 
man  who  is  interested  in  the  shares  of  a  company,  as  this  Plaintiff 
is,  shall  be  entitled  to  say  to  a  person  like  Mr.  Qrant,  having  the 
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control  of  those  shares :  "  You  are  to  deal  with  them  as  you  in     y.-O,  M. 
your  judgment  shall  think  fit ;  but  that  means  that  you  are  to        ig72 
deal  with  them  in  an  honest  and  proper  manner  as  you  in  your      JT^ 
experience  shall  think  fit."   Therefore  this  charge  that  he  is  about         «• 

to  deal  with  them  in  a  dishonest  and  improper  manner  would  not,       ' 

in  my  opinioui  have  been  impertinent,  and  therefore  would  not 
have  been  scandalous,  if  any  relief  had  been  sought  in  respect  of 
the  charge  so  made ;  and  if  the  framer  of  the  bill  had  founded  on 
that  statement,  that  the  market  was  being  thus  "  rigged  "  by  Mr. 
Qranty  a  prayer  for  an  injunction  to  prevent  his  continuing  this 
practice,  I  am  by  no  means  satisfied  he  would  not  have  been 
entitled  to  maintain  it ;  for  he  might  say :  '^  Although  the  effect 
of  this  may  possibly  be  to  increase  the  value  of  my  shares,  it  is 
dishonestly  increasing  that  value ;  and  wealth  or  money  obtained 
dishonestly  I  desire  not  to  possess ;  and  I  am  entitled  in  matters 
in  which  I  am  interested  to  prevent  that  course  of  dealing."  How- 
ever, no  prayer  whatever  is  founded  upon  that,  and  the  only  issue 
between  the  parties  is,  that  the  Defendant  Mr.  Oranl  and  the 
mining  company  may  be  restrained  by  injunction,  until  the 
Plaintiff's  claim  is  satisfied,  from  transferring  or  parting  with  the 
shares  i^  the  Mineral  ESI  Silver  Mines  Company^  Limitedy  so  as 
to  leave  less  than  £5000  worth  of  such  shares  to  satisfy  the 
Plaintiff's  claim,  and  that  the  Defendants,  the  company,  may  be 
restrained  from  permitting  such  transfer.  It  does  strike  me  that 
Chrant  might  be  restrained  on  the  ground  I  have  stated,  namely, 
that  this  mode  of  dealing  is  calculated  to  injure  Btibertfy  either 
because  he  does  not  desire  to  have  a  fictitious  value  put  upon  his 
shares,  and  repudiates  the  idea  of  getting  an  increased  value  by 
such  means ;  or  on  another  ground  also— that  such  mode  of  dealing 
ig  calculated  to  raise  the  price  for  a  time,  and  then  cause  a 
depression  in  consequence  of  the  public  becoming  disgusted  with 
the  whole  proceedings  of  such  a  company;  and  therefore  that 
it  is  calculated  to  be  injurious  to  the  Plaintiff. 

On  both  these  grounds  I  am  very  much  inclined  to  think  that 
he  would  have  been  entitled  to  relief  on  the  allegations  he  has 
made  if  he  had  sought  such  relief ;  but  he  has  not  sought  that 
relief ;  and  these  charges  of  what  I  call  dishonesty  are  not  per- 
tinent to  any  relief  sought  by  the  bill.   I  am  consequently  obliged 
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y»-0.  M.     to  come  to  the  conclusion  that  this  statement  is  scandalous,  and 
1872        must  be  expunged. 
BmuKx         ^^  exception  will  therefore  be  allowed. 

Qr^.         SoUcitors  for  the  Plaintiff :  Messrs.  Lewis,  Mmm,  d  Longden. 
Solicitors  for  the  Defendant :  Messrs.  West  & 


V..C.  M.  BUKGESS  V.  EVR 

J£2  [1870    B.    306.]' 

Qeneral  OuavtmUe  under  Seed — Withdrawal  qf  Oua/raniee. 


Jan.  25. 


A  father,  being  desirous  of  obtaining  advances  for  his  son  from  a  bank, 
gave  the  son  a  promissory  note  for  £2000,  and  gave  the  bank  an  agreement 
under  seal  to^  this  effect,  that,  in  consideration  of  the  bank  discounting  the 
note  for  £2000  for  his  son,  certain  deeds  and  documents  which  the  lather 
deposited  with  the  bank  should  remain  with  the  bank  as  security  for  the 
/  U  ^/]u/<^  payment  of  all  money  due  or  to  become  due  from  the  son  to  the  bank  oa 

XT^  any  account  whatsoever ;  and  that  he  would  pay  the  bank  upon  demand  all 

/  A^/J  A  //^     ^^^  money,  and  he  thereby  charged  the  property  comprised  in  such  docu* 
c»/l/  K  ments  with  the  repayment  thereof : — 

Held,  that  this  agreement  was  not  limited  to  the  £2000,  but  Was  a  ood- 
tinning  guarantee  for  all  money  already  due,  or  which  should  become  due 
from  the  son  to  the  bank. 

Senible,  that  a  general  guarantee  under  seal  may,  under  certain  drcom- 
stances,  be  withdrawn  upon  the  terms  of  paying  all  that  may  be  due  under  it 
at  the  time  of  giving  notice  of  withdrawaL 

XHIS  was  an  adjourned  summons  upon  a  claim  by  the  Landei^ 
and  County  Banking  Company  against  the  estate  of  Edwin  Masen^ 
deceased. 

Edwin  Maeers  and  his  son  W.  H.  Maeers  were  builders,  and 
each  of  them  kept  an  account  at  the  ShoredHeh  branch  of  the 
London  and  County  Bank. 

In  March,  1870,  W.  H.  Maeers,  who  at  that  time  had  oyerdrawa 
his  account  at  the  bank  to  the  amount  of  about  £3000,  required 
further  advances,  which  the  bank  agreed  to  make  upon  having  a 
deposit  of  deeds  relating  to  certain  property  belonging  to  the 
father,  and  upon  having  a  promissory  note  drawn  by  the  father^ 
together  with  his  guarantee.    Accordingly,  a  promissory  note  for 
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£2000  was  signed  by  the  father,  who  also  gave  to  the  bank  the     Y.-C.  K. 
following  guarantee^  under  seal,  which  was  on  a  printed  form  used        1872 
by  the  bank : 

"  To  W.  MeKewan,  and  TF.  /.  Norfolk^  Esqs.,  public  officers  of  the        Eii. 
London  and  County  Banking  Company. 

*'  Grentlemen, — In  consideration  of  your  discounting  for  Mr.  Wil- 
liam Henry  Maeers  my  promissory  note  to  him  for  £2000  dated 
this  day,  and  payable  four  months  after  date,  and  of  the  sum  of  5s., 
the  receipt  of  which  I  hereby  acknowledge,  I  deposit  with  you  the 
several  documents  mentioned  in  the  schedule  hereunder  written, 
which  I  agree  shall  remain  with  you,  or  other  the  public  officers 
for  the  time  being  of  the  said  company,  as  a  security  for  the  pay- 
ment to  you,  or  other  such  public  officers  as  aforesaid,  of  all  money 
due  or  to  become  due  firom  him  to  the  said  company,  of  whatsoever 
members  or  proprietors  it  shall  from  to  time  consist,  on  any  account 
whatsoever,  including  chaiges  for  interest,  commission,  and  all 
costs,  charges,  and  expenses  which  you  may  incur  in  enforcing  or 
obtaining  payment  of  such  money,  or  in  realising  this  or  any 
further  security.  And  I  agree  to  pay  you,  or  such  public  officers 
aforesaid,  upon  demand,  all  such  money.  And  I  hereby  charge 
the  hereditaments  and  premises  comprised  in  such  documents 
respectively,  and  all  fixtures  now  or  hereafter  thereon,  with  the 
payment  thereof." 

There  was  evidence  to  shew  that  the  guarantee  was  read  over  to 
the  father,  and  that  he  distinctly  understood  the  nature  of  it,  and 
believed  it  to  be  a  guarantee  of  the  general  debts  of  his  son ;  and, 
further,  that  he  had  frequently  inquired  of  the  bank  and  of  his 
son  how  much  he  was  liable  for.  The  son,  who  had  now  become 
bankrupt,  had  made  an  affidavit  stating  that  his  father  had  signed 
the  document  in  question  to  induce  the  bank  to  advance  him 
money  for  the  purposes  of  his  business,  and  that  the  money  had 
been  advanced  on  the  faith  of  the  guarantee. 

The  Chief  Clerk,  upon  the  question  coming  before  him  on  the 
17th  of  April,  1871,  disallowed  the  claim  of  the  bank  so  far  >as  it 
rested  upon  the  guarantee,  principally  on  the  ground  that  the 
guarantee,  being  imder  seal,  was  irrevocable,  and  the  guarantor 
could  never  have  intended  to  enter  into  an  obligation  which  was 
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Y.-O.  H.  beyond  his  power  of  sabseqaent  control,  and  was  indefinite,  and 

1S72  consequently  most  burdensome  both  as  to  time  and  amount.    He 

BuBaBSB  therefore  limited  the  claim  to  the  amount  of  the  promissory  note. 
Eve.  Upon  the  question  coming  before  the  Vice-Chancellor  in  Chambeis, 
it  was  adjourned  into  Court  for  argument. 

Mr.  Olasse,  Q.C.,  and  Mr.  Wellington  Cooper^  in  support  of  the 
claim : — 

It  is  difficult  to  see  how  there  can  be  a  doubt  about  the  words  of 
this  guarantee.  It  was  a  continuing  and  tmlimited  guarantee, 
without  any  reservation  as  to  time  or  amount.  The  terms  here 
used  are  in  all  respects  covered  by  Hitehcock  v.  Humfrey  (1), 
Wood  V.  Prieslner  (2),  and  Calvert  v.  Gordon  (3).  It  is  stated  in 
Smith's  Mercantile  Law  (4)  that  disputes  often  arise  upon  this  sub- 
ject, and  the  best  rule  is  that  laid  down  by  Lord  EUeniborouffh  in 
Merle  v.  Wdls  (5),  that  if  a  party  means  to  confine  his  liability  to 
a  single  dealing  he  should  take  care  to  say  so.  In  that  case  the 
guarantee  was  for  any  debts  not  exceeding  £100,  which  A.  B. 
might  from  time  to  time  contract  in  the  way  of  his  business ;  and 
that  was  held  to  be  a  continuing  guarantee.  The  same  decision 
was  arrived  at  upon  very  similar  words  in  Mayer  v.  Isaac  (6)  and 
Badow  V.  Bennett  (7). 

The  rule  is,  that  an  instrument  of  this  nature  should  be  con- 
strued strongly  against  the  party  giving  the  guarantee.  This  is 
laid  down  in  Masse  v.  Pritehard  (8),  and  there  is  nothing  in  this 
case  to  take  it  out  of  that  rule,  where  the  evidence  shews  that  it 
was  not  the  intention  of  the  parties  to  limit  the  guarantee.  The 
party  claiming  is,  therefore,  entitled  to  prove  against  the  estate 
for  the  full  amount  of  the  debt 

Mr.  Chtton,  Q.C.,  and  Mr.  NaJder^  on  behalf  of  the  testatoi^s 

estate: — 

The  instrument  constituting  the  guarantee  in  this  case  is  by  no 
means  clear  and  distinct  in  favour  of  the  claimant's  view.  There 
must  be  some  limit  to  the  amount,  and  the  natural  construction 

(1)  5  Man.  &  G.  559.  (5)  2  Camp.  213. 

(2)  Law  Bep.  2  Ex.  66,  282.  (6)  6  M.  &  W.  605. 

(3)  3  Man.  &  By.  124.  (7)  3  Gamp.  220. 

(4)  Page  464,  8th.  Ed.  (8)  12  £a«t,  227. 
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^vould  be,  that  tbe  guarantee  should  extend  to  all  sums  of  money     V.-O.  M. 
due  to  the  amount  of  £2000.    At  the  time  the  guarantee  was       1872 
given  there  was  as  much  as  £3000  due  on  the  running  account  at      BtTBOBSd 
the  bank,  and  if  it  had  been  the  intention  of  the  father  to  guarantee        ^^ 

the  whole  amount,  that  fact  would  have  been  stated.    It  is  evidenty        

therefore,  that  the  guarantee  must  be  limited  to  the  amount  of 
£2000.  It  is  ^laid  down  in  Addison  on  Contracts  (1)  that  the 
(Courts,  in  the  case  of  a  surety  where  the  deed  is  under  seal,  will 
lean  in  favour  of  a  construction  limiting  the  liability  of  the  surety 
to  some  particular  supply  in  advance,  so  as  to  confine  it  within 
an  ascertained  definite  limit,  rather  than  extending  it  to  a  general 
and  continuous  supply,  creating  an  indefinite  liability,  from  which 
the  surety  may  have  no  means  of  relieving  himself  during  the 
whole  life  of  the  principal.  On  the  other  hand,  this  is  not  so  in 
the  case  of  simple  contracts  not  under  seal.  This  distinction  arises 
because  a  continuing  suretyship  under  seal  is  not  revocable — 
HasseU  v.  Long  (2) — and  the  liability  may  be  so  onerous  that  the 
Courts  are  unwilling  to  throw  a  liability  of  such  a  nature  upon  the 
surety,  except  upon  the  clearest  evidence  of  intention.  Examined 
by  this  test,  the  present  appears  a  case  where  the  leaning  should 
be,  as  far  as  possible,  in  favour  of  the  testator,  the  surety,  since 
the  contract,  as  contended  for  by  the  claimant,  not  only  makes  the 
i$urety  liable  for  an  indefinite  time,  but  also  for  an  indefinite  sum, 
and  in  which  latter  respect  this  case  is  an  instance  of  a  more 
onerous  responsibility  than  any  of  the  reported  cases.  It  may  be 
fairly  inferred  that  the  testator  did  not  intend  to  enter  into  an 
obligation  which  was  beyond  his  power  to  subsequently  control, 
and  which  was  indefinite,  and,  therefore,  most  burthensome  both 
as  to  time  and  amount.  It  was  not  even  in  his  power  to  give 
notice  to  terminate  the  guarantee.  This  was  decided  in  Calvert  v. 
Gordon  (3).  A  guarantee  under  seal  is  the  same  as  a  bond,  the 
liability  under  which  cannot  be  terminated  at  the  option  of  the 
obligor;  and  there  must  be  the  same  rule  of  construction  in  this 
Court  as  at  law. 

Mr.   Glasse,  in  reply,  referred   to   Shepherd  v.  Beeeher  (4), 

(1)  Page  564,  Cth  Ed.  (3)  3  Man.  &  R.  124 ;  Danaon  &  Lloyd,  173. 

(2)  2  M.  &  S.  363.  (4)  2  P.  Wms.  287. 
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V.-O.H.     SmilVs  Mercantile  Law  (1),  and  ^rkie  on  Evidence  (2)»  and 

1872        the  cases  there  cited^  to  shew  that  there  was  no  ground  for  saying 

BoBonB     ^bft^  A  guarantee  could  not,  under  some  circumstances^  be  reyoked, 

js^        even  by  parol.    He  submitted  that  a  man  might  come  to  this 

Court  for  relief,  even  in  the  case  of  a  guarantee  under  seal,  and 

even  assuming  that  it  would  not  be  so  at  law.  In  this  case  there 
were  sufficient  circumstances  to  entitle  the  claimant  to  relirf  in 
equity. 

Sir  K.  Malins,  V.C.  : — 

This  summons  raises  a  question  of  very  considerable  importance 
upon  bankers'  guarantees.  What  I  have  to  decide  is,  whether 
under  a  guarantee  dated  the  21st  of  March,  1870,  signed  by 
Edwin  MaeerSy  the  testator  in  the  cause  in  which  this  summons  is 
taken  out,  he  became  liable  to  pay  only  a  particular  debt  of  his  son 
WiHiam  Henry  Maeers,  or  whether  he  became  liable  to  pay  what- 
ever the  son  owed,  or  should  afterwards  owe,  to  the  London  and 
County  Bank,  to  whom  the  guarantee  was  given. 

In  order  to  determine  that  question,  the  Court,  in  this  as  in 
other  matters,  will  put  itself  as  well  as  it  can  in  the  position  of  the 
parties  at  the  time  of  the  transaction,  and  from  the  surrounding 
circumstances,  as  well  as  the  words  of  the  instrument,  ascertain 
what  was  the  real  intention  of  the  parties  to  it.  Looking  at  the 
surrounding  circumstances  I  have  this — the  father  and  the  son 
had  each  of  them  an  open  banking  account  with  the  Stunrediteh 
Branch  of  the  London  and  County  Bank^  with  which  this  trans- 
action was  carried  on.  The  son  was  in  business.  He  wanted 
money,  and  the  fiither,  in  order  to  enable  him  to  obtain  money, 
gave  his  son  his  promissory  note  for  £2000,  payable  to  the  son's 
order.  The  son  thereupon  indorsed  that  note.  The  note  itself 
was  useless  unless  he  could  get  money  upon  it.  It  was  therefore 
a  great  object  to  the  son,  as  well  as  to  the  father,  desiring  to 
support  his  son,  that  that  note  should  be  discounted*  Under  these 
circumstances  he  says  to  the  bank,  "Will  you  discount  that 
note  ?"  They  say,  "  Yes,  we  will,  upon  receiving  a  guarantee  from 
you."    That  being  the  transaction,  the  father  signs  this  guarantee 

(1)  Page  477.  (2)  Page  510,  3xd  Ed. 
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which  18  addressed  to  the  public  officers  of  the* London  and  County     Y.-a  M. 
Bani*    [The  guarantee  is  already  set  out  in  the  statement]  1872 

If  the  intention  had  been  simply  to  guarantee  the  payment  of     Bubgbs 
the  £2000,  it  would  not  have  been  necessary  for  E.  Maeers  to       -^^ 

agree  to  pay  the  money,  because  it  was  his  own  promissory  note,       

and,  therefore,  his  personal  liability  was  already  committed  by  the 
note  itself.  It  would  have  been  enough  to  say:  I  lodge  with 
you  these  deeds  and  other  documents  as  security  for  the  payment 
of  £2000,  as  well  as  charges  for  interest,  commission,  and  so  on, 
if  it  is  not  paid ;  and  it  is  in  consideration  of  your  discounting 
my  note  for  £2000  and  5s.  The  object  was,  in  my  opinion,  to 
give  a  general  guarantee.  The  bank  might  very  well  have  said.  We 
are  ready  to  discount  your  note,  but  your  son  has  oyerdrawn 
already,  and  he  is  very  likely  to  overdraw  hereafter :  will  you  be 
answerable  for  that?  The  father,  desiring  to  renew  the  debt  of  his 
son,  which  might  probably  be  the  means  of  making  his  position  in 
life,  says  to  the  bank,  **  Not  only  will  I  be  liable  for  £2000,  the 
amount  of  the  note  you  have  discounted,  but  I  will  guarantee 
that  you  shall  be  paid  all  that  is  now  owing  to  you,  or  that  my 
son  shall  hereafter  owe  to  you."  It  seems  not  unreasonable  to 
suppose  that  that  was  the  intention  of  the  parties. 

It  is  sworn  to,  and  not  attempted  to  be  contradicted  (although 
it  is  very  true  that  the  father  is  dead,  and,  therefore,  cannot  be 
examined  as  a  witness,  and  this  is  a  claim  brought  in  the  adminis- 
tration of  his  estate),  that  the  deed  was  read  over  to  the  father; 
that  he  distinctly  understood  it  was  a  guarantee  of  the  general 
debts  of  his  son ;  that  he  frequently  inquired  what  he  owed ;  that 
he  knew  he  was  liable  upon  it  and  so  treated  it.  Therefore,  when 
I  look  at  the  surrounding  circumstances,  I  should  say  that  the 
intention  probably  was  such  as  is  expressed  on  the  face  of  the 
instrument 

When  I  look  at  the  conduct  of  the  parties,  that  is  confirmed. 
If  I  look  at  the  conduct  of  the  &ther,  whose  estate  is  being 
administered,  I  find  that  he,  on  more  than  one  occasion,  stated  that 
that  was  his  understanding,  and  desired  to  know  what  he  had 
to  pay. 

I  have  been  referred  to  the  affidavit  of  the  son  as  evidence 
worthy  of  credit    The  son  is  stated  to  be  perfectly  indifierent 


Etb. 
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.y.-G.M.     upon  this  subject.    Of  course  at  one  time  he  might  have  been 
1872        very  much  interested  in  throwing  the  liability  to  pay  this  debt 

0^^^^  upon  his  father,  but  he  has  become  bankrupt,  and  is,  therefore, 
perfectly  indifferent  in  the  matter.  He  says :  The  testator,  Edwin 
MaeerSy  was  my  father,  and  signed  the  guarantee  to  indnce  the 
London  and  Comity  Banking  Company  to  advance  me  money  for 
the  purposes  of  my  business.  They  did  so  advance  me  money  on 
the  faith,  as  they  told  me,  of  my  said  father's  guarantee,  and  my 
father  well  knew  the  nature  and  effect  of  the  before-mentioned 
deed  or  document.  He  frequently  inquired  of  me  how  much  I 
owed  the  said  banking  company,  as  he  wished  to  know  the  extent 
of  his  own  liability  to  them.  The  same  thing  is  stated  by  Mr. 
Norfolk^  the  public  officer  of  the  London  and  County  Bank,  to 
whom  the  guarantee  was  given. 

Therefore,  whether  I  look  at  the  position  of  the  parties  before 
the  transaction,  their  conduct  during  the  transaction,* or  the  con- 
duct of  the  father  afterwards,  I  equally  come  to  the  conclusion 
that  it  was  the  intention  of  the  father  to  guarantee  not  only  the 
£2000  in  question  on  the  note,  but  also  the  general  debt  owing, 
and  to  become  owing  by  the  son  to  the  bank.  Mr.  Maeers,  the 
father,  was  a  man  of  business  advanced  in  life,  and  we  may  there- 
fore give  him  credit  for  understanding  what  he  signed ;  and  can 
anything  be  more  explicit  than  the  language  which  is  adopted  ? 
^'I  deposit  with  you  the  several  documents  mentioned  in  the 
schedule  hereunder  written,  which  I  agree  shall  remain  with  you, 
or  other  the  public  officers  for  the  time  being  of  the  said  company, 
as  a  security  for  the  payment  to  you,  or  other  such  public  officers 
as  aforesaid,  of  all  money  due  or  to  become  due  from  him.''  What 
is  the  extent  and  limit  of  that  ?  There  is  no  limit  to  the  amount, 
neither  is  there  any  limit  as  to  time.  The  reasonable  construc- 
tion is,  whatever  my  son  may  become  indebted  to  you  during  any 
period  of  his  life  I  guarantee  the  payment  of.  Notwithstanding 
all  I  have  heard  in  argument,  I  think  reason  must  be  applied  to 
the  construction  of  such  an  instrument  as  this,  although  it  is 
under  seal.  What  I  understand  it  to  mean  is,  that  the  father  will 
pay  such  sums  as  shall  become  due  to  the  bank  while  the  son 
remains  a  man  worthy  of  credit.  They  are  not  to  give  credit  to 
him  in  a  reckless  and  unwarrantable  manner  after  he  has  become 
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bankrupt  or  iDsolvent.     It  is  to  receive  a  reasonable  construction.     v.-G.  M. 
While  he  remains  an  apparently  solvent  man,  I  guarantee  any        1S72 
debt  that  he  may  owe  to  you  during  any  part  of  his  life  until  it  is     bubok 
altered  by  the  revocation  of  the  guarantee.    That  is  the  construe-        ^J^ 

tion  which  I  put  upon  the  instrument.     I  am,  therefore,  of  opinion        

that  the  instrument  is  a  guarantee  by  the  father  of  whatever  the 
son  shall  become  indebted  to  the  bank. 

Bat  then  it  is  said  that  this  ought  to  receive  a  more  limited 
construction,  because,  being  under  seal,  it  was  irrevocable.  Authori- 
ties  have    been  cited  to  shew  that  a  guarantee  under  seal  is 
irrevocable.    I  do  not  accede  to  that  view  of  the  law.    Certain 
guarantees  are  undoubtedly  irrevocable.    When  a  guarantee  is  of 
the  fidelity  or  good  conduct  of  a  servant  or  clerk,  or  person  in  a 
confidential  position,  it  may  be  cousidered  as  a  contract  by  the 
employer  and  employed,  and  the  surety  on  his  behalf.     Therefore 
if  a  father  guarantees  the  fidelity  of  his  son,  and  upon  the  faith  of 
that  guarantee  the  son  obtains  a  situation,  there  being  no  mis- 
conduct on  the  part  of  his  son,  reason  requires  that  the  father 
should  not  arbitrarily  have  the  power  of  depriving  his  son,  or  any 
person  whose  credit  he  guarantees,  of  the  appointment  which  he 
has  obtained  on  the  faith  of  the  guarantee.    If  arbitrarily  and 
without  the  fullest  justification  he  desires  to  withdraw  that  which 
he  has  deliberately  entered  into,  I  am  of  opinion  under  such  cir- 
cumstances as  those  that  he  would  have  no  right  to  withdraw. 
But  if  there  is  misconduct  on  the  part  of  the  person  whose  fidelity 
is  guaranteed,  for  instance,  if  a  man  guarantees  that  a  collecting 
derk  shall  duly  account  for  all  moneys  received  by  him,  and  that 
collecting  derk  is  found  to  have  embezzled  his  employer's  money, 
reason  requires  that  the  man  who  entered  into  the  guarantee 
because  he  believed  the  person  to  be  of  good  character,  when  he 
finds  he  is  not  so,  and  not  to  be  trusted,  should  have  the  power  of 
saying,  '*  I  now  withdraw  the  guarantee  I  gave  you ;  I  give  you 
full  notice  not  to  trust  him  any  more."    Notwithstanding  all  that 
has  been  said,  I  am  clearly  of  opinion  that  a  person  who  has 
entered  into  such  a  guarantee,  and  who  is  therefore  responsible 
for  the  person  whose  fidelity  is  guaranteed,  has  a  right  to  withdraw 
from  that  guarantee  when  that  person  has  been  proved  guilty  of 
dishonesty. 


V, 

Etb. 
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Y.-0.  H.         Is  there  anything  to  be  found  against  that?     I  haye  been 
1872       referred  to  the  case  of  ShepherA  t.  Beeeher  (1),  which  was  before 

B^^i^  Lord  King  in  1725.  What  was  that  case?  The  son  of  the 
Plaintiff  was  apprenticed  to  a  merchant  at  BridoL  It  was  well 
known  that  the  son  in  the  course  of  his  apprenticeship  would 
receive  hia  master's  moneys.  The  father  guaranteed  the  8on*s 
fidelity.  But  the  son  was  guilty  of  an  embezzlement.  What  was 
the  position  of  the  father  ?  The  £ftther  was  put  in  a  very  distress- 
ing situation  by  the  conduct  of  his  son.  He  had  either  a  decided 
or  undecided  course  to  take.  The  decided  course  would  haye  been 
to  have  said,  *^  I  withdraw  the  guarantee,  and  require  the  bond  to 
be  given  up ;  my  son  has  proved  unworthy ;  he  ought  not  to  be 
trusted  by  you,  nor  shall  he  be  trusted  by  me ;  give  up  my  bond, 
for  I  warn  you  that  I  will  not  be  answerable  for  him  in  future.'* 
Instead  of  taking  that  decided  course,  the  father  said  that  het,  the 
master,  ought  not  for  the  future  to  trust  the  apprentice  with  any 
cash,  or,  at  least,  that  he  should  do  it  sparingly.  Therefore  the' 
father,  being  willing  to  give  his  son  a  second  trial,  in  effect  says : 
*'Ab  he  has  been  guilty  of  misconduct,  sparingly  trust  him  in 
future ;  I  do  not  say  do  not  trust  him  at  all."  Lord  King  says : 
"  The  father  having  given  this  bond  for  his  son's  fidelity,  though 
there  was  an  embezzlement,  and  though  the  father  sent  this  I^ter 
to  the  master  desiring  him  not  to  trust  the  son  with  receiving  cash 
any  longer,  yet  the  father  continued  bound,  and  ought  not  to 
have  satisfied  himself  with  sending  the  letter,  and  taking  no 
further  care  of  the  matter,  but  should  have  endeavoured  to  have 
made  some  end  with  the  master,  to  have  given  up  the  bond; 
wherefore  he  must  continue  liable  to  answer  subsequent  embezzle^ 
ments  unless  there  should  appear  fraud  in  the  master.'*  My 
opinion  is — ^and  I  have  no  hesitation  in  expressing  it — ^that  a 
person  who  gives  a  guarantee  would  have  a  right  to  say  to  the 
person  taking  it,  ''  You  will,  continue  at  your  own  peril  to  employ 
the  person  on  whose  behalf  I  gave  the  guarantee ;"  provided  that 
the  clerk  or  other  person  has  been  guilty  of  embezzlement  or  gross 
misconduct^  or  has  turned  out  to  be  unworthy  of  the  confidence 
reposed  in  him  by  the  person  giving  the  guarantee  for  him.  If 
the  employer  under    sudi   circumstances  refused   to  give  the 

(1)  2  P.  Wnifl.  287. 


V. 

Etx. 
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guarantee  up,  the  person  giving  it  would  have  a  right  to  file  a     y.^.  m. 
bill  in  this  Court,  and  in  my  opinion  would  succeed  in  the  contest,       i872 
because  the  Court  would  direct  the  bond  to  be  delivered  up  to     burqks 
be  cancelled.    And  I  think  that  is  only  what  good  sense,  pro- 
priety, and  fair  dealing  between  man  and  man  would  dictate.    I 
think  that  was  the  principle  which  was  sanctioned  by  Lord  Kinff, 
who,  notwithstanding  the  fact  that  the  father  had  already  paid 
£203,  treated  it  as  a  continuing  guarantee,  and  ordered  the  father, 
on  account  of  his  not  taking  the  decided  oourse  to  which  I  have 
referred,  to  pay  the  whole  £1000,  which  was  the  amount  of  his 
bond,  allowing  him  to  deduct  the  £203  already  paid.    I  read  that 
as  a  decision  of  Lord  K%ng\  that  if  the  father  had  taken  a  proper 
and  decided  course,  he  would  undoubtedly  have  been  relieved 
altogether;   instead  of  which   the    father    took    an    imdedded 
course. 

Then  a  further  argument  has  been  pressed  very  strongly.  If  a 
man  gives  a  guarantee  that  he  will  be  answerable  for  money  to 
be  advanced  to  A.  B.,  limited  to  a  very  large  amount — take  it  to 
be,  for  the  sake  of  the  argument,  £20,000 — and  after  the  bank 
has  advanced  him  £1000  only,  the  guarantor  discovers  that  the 
person  he  has  become  security  for  is  unworthy  of  credit,  and  of  a 
totally  different  character  from  what  was  supposed  when  the  gua* 
rantee  was  given,  and  that  the  money  which  the  bank  advanced 
to  ^  jB.  on  the  fiuth  of  the  guarantee  is  utterly  thrown  away  and 
wasted,  and  under  those  circumstances  gives  notice  to  the  bank 
not  to  make  any  further  advance ;  it  is  said  because  the  instrument 
is  under  seal  that  notice  is  inoperative.  When  a  man  says,  "  I  will 
no  longer  be  liable  for  a  person  whom  I  now  find  dishonest,"  upon 
what  principle  should  he  be  ruined  because  the  bank  have  got  a 
guarantee  to  the  extent  of  £20,000  ?  I  am  clearly  of  opinion  that 
the  principle  of  Hopkinson  v.  Bolt  (1)  would  apply  to  such  a  case 
as  the  present.  I  am  surprised  that  there  should  be  any  difference 
of  opinion  about  what  should  have  been  the  decision  in  that  case  ; 
but  there  was  a  difference  of  opinion ;  for  when  it  got  to  the  House 
of  Lordfl^  although  the  majority  were  in  &vour  of  the  decision.  Lord 
Onmworlh  dissented — and  he  was  a  Judge  of  whose  decisions  I 
always  speak  with  the  greatest  possible  respect.    What  was  that 

(1)  9  H.  L.  C.  511 
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y.-0.  M.     case  ?    A  bank  got  secnrity  for  all  money  to  be  advanced  to  the 

1872        customer ;  but  the  customer,  upon  the  security  of  some  deeds,  ob- 

BuEGEss     tained  an  advance  from  another  person  who  gave  notice  to  the 

^^^        bank,  which,  however,  persisted  in  making  further  advances  to  him. 

The  question  was,  whether  the  further  advances  of  the  bank,  or 

the  advances  by  the  indifferent  person,  had  priority.  I  am  sur- 
prised that  any  two  men  could  have  differed  upon  such  a  subject, 
or  doubted  that  the  further  advances  should  be  postponed  to  the 
charges  of  which  the  bank  had  notice  when  they  made  the  advance. 
It  is  the  law  that  if  a  banker  makes  an  advance,  having  notice  of 
another  person  making  an  advance  on  the  same  security,  then 
the  subsequent  advance  must  be  postponed  to  the  prior  advance. 
I  should  think  there  is  no  doubt  that  a  Court  of  Equity  (whatever 
might  be  the  case  in  Courts  of  Law,  where  they  are  bound  to  fol- 
low certain  fixed  rules  with  regard  to  instruments  under  seal) 
would  follow  that  doctrine.  I  should  be  very  sorry  to  have  it  sup- 
posed for  a  moment  that  where  a  man  has  given  a  general  gua- 
rantee to  a  bank  for  a  person  who,  by  his  conduct,  turns  out  to  be 
unworthy  of  confidence,  he  cannot  withdraw  that  guarantee  upon 
the  terms  of  paying  all  that  may  be  due  under  it  at  the  time  of 
giving  notice  of  withdrawal.  I  have  no  doubt  whatever  that  if  a 
bill  were  filed  under  those  circumstances,  the  guarantor  offering 
to  pay  to  the  bank  all  that  was  due  from  him  under  the  guaran- 
tee, the  Court  would  order  the  guarantee  to  be  delivered  up  to  be 
cancelled. 

In  this  case  no  attempt  was  ever  made  to  revoke  the  guarantee. 
But  if  such  an  attempt  had  been  made,  I  am  clearly  of  opinion 
that  the  father  would  have  been  entitled  to  stop  the  guarantee  for 
the  future  (of  course  upon  the  condition  of  paying  what  might 
have  been  due  under  it  at  that  time)  though  it  was  under  seal, 
just  in  the  same  way  as  it  is  admitted  he  would  have  been  if  it 
had  not  been  under  seaL 

Therefore,  under  all  these  circumstances,  I  come  to  the  con- 
clusion that  this  was  a  guarantee  for  the  money  actually  due 
from  the  son  at  the  time,  and  for  all  future  advances.  The 
claim  must  therefore  be  admitted,  and  the  amount  must  be  ascer- 
tained. 

With  regard  to  the  costF,  I  think,  in  the  peculiar  circumstances 


[1871    D.    113.] 
Practice — Notice  of  Motion  for  Decree — SuhatittUed  Service — Eeir^-Law, 

In  a  creditor's  administration  suit  for  real  and  personal  estate  of  an  intes- 
tate the  heir-atrlaw  bad  gone  out  of  the  jurisdiction  of  the  Court  after  service 
of  the  bill,  but  without  having  appeared.  The  real  estate  having  been  sold 
hy  the  mortgagee,  and  an  appearance  having  been  entered  for  the  heir-at- 
law  : — 

Mddf  that  substituted  service  of  the  notice  of  motion  for  decree  upon  the 
administratrix  for  the  heir  was  sufiScient. 

IHIS  was  a  creditor's  suit  for  the  administration  of  the  real  and 
personal  estate  of  an  intestate.  The  heir-at-law  was  made  a  De- 
fendant, and  was  served  with  the  bill,  but  did  not  appear^  and  an 
appearance  was  entered  for  him  by  the  Plaintiff. 

The  heir-at-law  then  went  to  America.  It  appeared  that  the 
intestate's  real  estate  had  been  sold  by  a  mortgagee. 

The  present  application  was  for  leave  to  dispense  with  service  of 
the  notice  of  motion  for  decree  upon  the  heir,  or  in  the  alternative 
for  substituted  service  on  the  administratrix,  who  was  also  a 
Defendant. 

Mr.  P.  B.  Abraham,  for  the  Plaintiff:— 

The  acts  of  the  heir-at-law  amount  in  effect  to  a  disclaimer  of 
the  estate,  and  the  case  is  not  one  where  strict  evidence  is  required 
Vol.  XIIL  2M  2 
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of  this  case,  the  bank  might  very  well  be  satisfied  with  adding  y.jo.  M. 
the  costs  to  the  debt,  and  that  is  the  general  rule ;  but  as  this  ia       1872 

an  insolvent  estate,  I  think  that  where  the  debt  is  contested  the  bIJmess 
creditor,  who  has  been  unnecessarily  put  to  expense,  ought  to  have        /• 

bis  costs  out  of  the  estate.  

The  costs  of  all  parties  will  come  out  of  the  estate. 

Solicitors  for  the  Bank :  Messrs.  Furrier  &  Son. 
Solicitor  for  the  Testator's  Estate :  Mr.  A.  E.  Francis. 


DE  ANES  V.  KITCHIN.  v.^  at 

1872 


Feb.  10. 
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y.-0.  >L  for  a  decree  as  in  a  foreclosure  sait,  such  as  Lechmere  v.  Clamp  (1). 

1872  In  a  case  of  Silver  v.  Frost  the  Master  of  the  Bolls  allowed 

DsAiTss  substituted  service  under  similar  circumstances. 


V. 
KiTCHlK. 


FA.  23. 


Sir  E.  Malins,  V.C.  : — 

I  think  that,  under  the  circumstances,  substituted  service  upon 
the  administratrix  may  be  deemed  good  service. 

Solicitor :  Mr.  C.  J,  Chratton. 


V.-O.M.  ATTY  V.  ETOUGH. 

1872 


[1871    A.    82.] 
Special  Cane — Practice — Marriage  of  Female  Party — Amendment. 

Where  a  female  party  to  a  special  case  has  married  since  it  was  set  dowB 
for  hearing,  the  proper  course  is  to  discharge  the  order  for  the  hearing  and 
amend  the  case  by  adding  the  husband  as  a  party,  and  to  apply  for  leave  to 
set  it  down  afresh. 

XHIS  was  a  special  case  relating  exclusively  to  personal  estate. 
One  of  the  parties  whose  concurrence  in  the  case  was  required,  and 
who  had  concurred  when  a  spinster,  had  married  since  the  case  was 
set  down.    There  was  no  settlement  on  the  marriage. 

The  present  application  was  in  the  alternative  either  to  discharge 
the  order,  amend  the  case,  and  set  it  down  again,  or  simply  to  add 
the  husband's  name  as  a  party  as  in  the  case  of  a  suit. 

Mr.  Begg^  in  support  of  the  application :- — 

The  instances  in  which  special  cases  have  been  ordered  to  be 
amended  and  set  down  afresh  are  where  new  parties  have  come 
into  existence ;  as  where  an  infant  tenant  in  tail  has  been  bom : 
ThisUethtoaUe  v.  Qnmier  (2) ;  which  was  followed  by  Vice-Chancellor 
Bacon  in  Savage  v.  SneU  (3).    Here  there  is  no  new  interest 

(1)  9  W.  B.  355,  860.  (2)  5  De  G.  &  Sm.  73. 

(3)  Law  Rep.  11  Eq.  264. 
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-coming  into  existence,  and  the  case  is  most  like  that  of  a  suit     v.^.  m. 
where  a  woman  who  is  a  party  marries.  IS72 

Attt 

Sir  E.  Malins,  V.C.  : —  ^• 

Etougu. 

There  is  a  new  party  to  the  case,  and  I  think  the  order  to  set  it        — 
down  must  be  discharged,  and  the  case  amended  by  adding  the 
husband  as  a  party ;  and  then  an  application  must  be  made  to  set 
it  down  afresh. 

Solicitor :  Mr.  /.  JEHioU  Fox, 


2  3/2 
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V.-C.  B.  In  re  AMHERST'S  TRUSTS. 

1872 

*^v^  Tenant  for  Life — Forfeiture  of  Life  Estate  on  Alienaiion — Petition  for  Liqui- 

Jan.  13.  dation — Bankruptcy  Act,  1869,  8, 126 — Bankruptcy  Rules,  1870. 

Under  a  settlement  in  a  will,  it  was  provided  that  if  the  tenant  for  life  of 
the  income  of  a  sum  of  stock  should  at  any  time  during  hia  life  "  assign  over, 
assure,  mortgage,  or  in  any  manner  incumber,  or  by  any  instrument  in 
writing,  parol  agreement,  or  otherwise  howsoever,  part  from  "  the  income,  the 
life  estate  should  be  forfeited : — 

Held,  that  the  presentation  by  the  tenant  for  life  of  a  Petition  for  liquids* 
tion,  under  the  arrangement  clauses  of  the  Bankruptcy  Act,  1869,  operated  as 
a  forfeiture  of  his  life  estate. 


p 


ETITION. 

Elizabeth  Lady  Amherst,  by  her  will,  dated  the  13th  of  Maidv 
1827,  gave  and  bequeathed  to  trustees  £10,000  consols,  upon 
trusty  during  the  life  of  Plantagenet  Gary,  to  pay  the  income  to  him 
and  his  assigns ;  and  after  his  decease  to  stand  possessed  of  the 
capital  and  income  in  trust  for  his  children,  or  child,  as  he  should 
appoint,  and  in  default,  for  his  children  and  child  who  should  attain 
twenty-one,  or,  being  a  daughter,  marry;  if  more  than  one,  in 
equal  shares ;  and  if  no  such  children,  in  trust  for  testator's  nephew,. 
Ferdinand  Byron  Gary,  and  his  children,  in  manner  thereinafter 
declared  of  and  concerning  the  £10,000  like  stock  thereinafter 
mentioned. 

Testatrix  then  directed  that  her  trustees  should  stand  possessed 
of  the  further  sum  of  £10,000  consols,  upon  trust,  during  the  life 
of  Ferdinand  Byron  Gary,  to  pay  the  income  to  him  and  his 
assigns ;  and  after  his  decease  to  stand  possessed  of  the  capital 
and  income  in  trust  for  his  children  or  child,  as  he  should  ap- 
point, and,  in  default,  for  his  children  and  child  who  should 
attain  twenty-one,  or,  being  a  daughter,  marry ;  if  more  than  one, 
in  equal  shares ;  and  if  no  such  children,  in  trust  for  Planiagend 
Gary  and  his  children,  in  manner  thereinbefore  declared  of  and 
concerning  the  trust  funds  declared  to  be  in  trust  for  him  and  his 

children. 

Testatrix  then  directed  as  follows  :— 

'    ^*  Provided,  and  my  will  is,  that  in  case  the  said  Planiagend  Gary- 
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and  Ferdinand  Byron  Gary,  or  either  of  them,  shall  at  any  time 
during  their  respective  lives  assign  over,  assure,  mortgage,  or  in 
any  manner  incumber,  or  by  any  instrument  in  writing,  parol 
agreement,  or  otherwise  howsoever,  part  from  the  dividends  and 
annual  produce  of  the  said  trust  moneys,  stocks,  funds,  and  securi- 
ties hereby  declared  to  be  in  trust  for  them,  or  any  part  thereof, 
until  the  same  are  actually  due,  upon  any  pretence  or  in  any 
manner  whatsoever,  then  and  in  such  case  the  right  and  interest  of 
and  in  the  dividends  and  annual  produce  of  the  said  trust  moneys, 
stocks,  funds,  and  securities  of  such  of  them,  the  said  Flantagenet 
Gary  and  Ferdinand  Byron  Caryy  so  doing,  or  permitting  or  suf- 
fering to  be  done,  any  such  act  or  thing  as  aforesaid,  shall  cease 
and  determine,  to  all  intents  and  purposes,  in  such  and  the  same 
manner  as  if  the  said  Plantagenet  Gary  and  Ferdinand  Byron  Gary 
respectively  were  actually  dead,  and  the  same  shall  go  and  be  ap- 
plied in  such  and  the  same  manner  as  the  same  would  be  appli- 
cable under  the  aforesaid  trusts,  in  case  the  said  Plantagenet  Gary 
and  Ferdinand  Byron  Gary^  respectively  so  incurring  such  for- 
feiture, were  actually  dead." 

Testatrix  died  on  the  22nd  of  May,  1830. 

In  August,  1868,  the  wife  of  Ferdinand  Byron  Cbry  died,  leaving 
five  children  of  the  marriage,  two  of  whom  were  now  infants. 

The  second  £10,000  stock  was  appointed  by  Ferdinand  Byron 
Gary  in  favour  of  his  children,  and  parts  of  the  vested  shares  had 
*been,  under  powers  in  the  will,  raised  and  paid  by  way  of  advance- 
ment, whereby  the  fund  was  reduced  to  £8937  lis.  8d.  consols. 

On  the  17th  of  November,  1870,  Ferdinand  Byron  Gary  filed  a 
Petition  for  liquidation  in  the  Exeter  County  Court,  according  to 
the  provisions  of  the  Bankruptcy  Act,  1869,  s.  125  (1). 


V.-C.  B. 

1872 


(1)  The  2o2iid  Rule  of  the  Bank- 
•raptcj  Kules,  1870,  made  in  pursuance 
of  the  Bankruptcy  Act,  1869,  is  as  fol- 
lows : — 

''Proceedings  under  these  sections 
•  (125  and  126)  shall  be  instituted  by 
the  debtor  by  petition  and  affidavit 
thereto  annexed,  according  to  the  forms 
given  in  the  schedule.*'  By  the  form  of 
.Petition  (!^o.  106)  given  in  the  sche- 


dule, the  Petitioner  alleges  "  that  he  is 
unable  to  pay  his  debts,  and  is  desirous 
of  instituting  proceedings  for  liqui- 
dation of  his  affairs  by  arrangement  or 
composition  with  his  creditors,"  and 
that  he  thereby  submits  to  the  juris- 
diction of  the  Court.  The  Petition 
then  prays  that  notices  convening  such 
general  meeting  of  his  creditors  as  may 
be  necessary  to  be  given  by  him  during 


In  re 

Amhbbst'b 

Tbusts. 


466  EQUITY  CASES.  [L.  B. 

V.-C.  B.         At  a  general  meeting  of  creditors,  held  under  the  provisions  of 

1872       tl;c  Act,  on  the  9th  of  December,  1870,  it  was,  by  special  resolntion. 

In  re       as  defined  by  that  Act,  declared  that  the  affairs  of  B.  C.  F.  P.  Cary 

^TaSm'    should  be  liquidated  by  arrangement,  and  not  in  bankniptcy ;  and 

at  the  same  meeting  JRobert  Alsop  was  duly  appointed  a  trustee 

without  a  committee  of  inspection.  On  the  12th  of  December,  1870, 
the  above  resolution,  together  with  a  statement  of  the  assets  and 
debts,  were  registered  in  the  County  Court,  and  the  Begistrar 
gave  his  certificate  of  that  date,  declaring  that  Ahop  was  trustee 
under  the  liquidation  by  arrangement 

The  fund  was  paid  into  Court  on  an  afiidavit  stating  that  the 
only  persons  who  claimed  to  be  entitled  to  the  fund  were  Bdbert 
Alsop,  four  of  the  children,  certain  incumbrancers  upon  two  of 
their  shares,  and  the  trustees  of  the  marriage  settlement  of  the 
fifth  child,  a  married  woman. 

This  Petition  was  presented  by  the  two  adult  children  and  the 
incumbrancers  on  their  shares,  the  trustees  of  the  settlement,  and 
the  infants,  praying  for  a  distribution  of  the  fund. 

The  Bespondents  to  the  Petition  were  the  trustees  and  Boberf 
Alsop ;  and  the  only  question  for  decision  was  whether  the  pre- 
sentation of  the  Petition  for  liquidation  operated,  under  the  claose 
in  the  will,  as  a  forfeiture  of  the  life  interest 

Mr.  Be  Gfca?,  Q.C.,  and  Mr.  Warmington^  for  the  Petitioners : — 

The  filing  of  a  Petition  for  liquidation  under  the  Bankruptetf 
Ad,  1869,  must  be  held  to  be  a  ''  parting  from  "  the  income  within 
the  meaning  of  the  clause.  Hence  the  condition  has  been  fulfilled, 
the  life  estate^  has  been  forfeited,  and  the  fund  goes  over  to  the* 
Petitioners. 

The  distinction  in  these  cases  between  insolvency,  where  the 
benefit  of  the  Act  is  taken  by  the  insolvent  himself,  and  bank- 
ruptcy, which  is  a  proceeding  ininvitum,  was  pointed  out  by  Sir  W,. 


the  course  of  such  proceedings  may  be  of  the  Petition,  appoint  a  receiver  or 

duly  sent,  and  that  resolutions  passed  manager  of  the  property  or  business  of 

at  such  meetings  may  be  duly  regis-  the  debtor,  or  of  any  part  thereof;  and 

tered.  may  direct  immediate  possession  to  be 

Ilule  260  provides  that  "  the  Court  taken  of  such  property  or  business,  or 

may  also,  at  any  time  after  presentation  any  part  thereof.** 
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Chrant,  M.B.,  in  the  leading  case  of  8hee  v.  Hale  (1) ;  followed  by     v.-G.  B. 
Wilkinson  y.  WHkinsan  (2).  1872 


In  re 

Mr.  W,  Pearson,  for  the  trustee  under  the  liquidation : —  Amuebtt's 


It  must  be  admitted  that  the  words  **  part  from "  necessarily 
im*ply  an  act  of  the  tenant  for  life ;  and  the  question  is^  whether 
the  thing  in  question  is  a  thing  which  was  actively  done  by  the 
tenant  for  life,  or  is  an  operation  of  law. 

That  bankruptcy  is  not  such  an  alienation  as  will  work  a  for- 
feiture under  such  a  clause  appears  fiom  Lear  y.  Leggetl  (3)^  affirmed 
on  appeal  (4) ;  and  the  same  yiew  was  upheld  in  insolyency,  where 
the  Petition  was  presented  by  a  creditor:  Pym  y.  Loekyer  (5). 

In  cases  where  the  Petition  was  presented  by  the  insolvent  him- 
self, the  Courts,  no  doubt^  have  held  that  the  condition  has  been 
fulfilled ;  and  the  question  comes  to  this,  whether  there  is  such  a 
resemblance  between  proceedings  under  the  Insolvent  DMors 
Belief  Act  (1  &  2  Yict.  c  110),  and  proceedings  for  liquidation 
under  the  Bankruptey  Act,  1869,  as  to  make  the  same  rule  appli- 
cable to  both  cases.  Sect.  35  of  the  Insolvent  Act  provided  that 
persons  imprisoned  for  debt  might  petition  the  Court  in  a  summary 
way,  and  that  the  Petitioner  should  in  such  Petition  state  ^  that  he 
is  willing  "  that  all  his  real  and  personal  estate  should  be  vested  in 
the  provisional  assignee  ;  and  then  sect  37  provides  for  such  vest- 
ing order  being  made  by  the  Court  on  the  Petition  of  the  cre- 
ditors. But  the  proceedings  as  to  liquidation  by  arrangement 
under  the  32  &  33  Vict.  c.  71,  are  totally  different.  The  only  act 
of  the  debtor  (sect.  125)  is  the  calling  together  of  his  creditors ; 
there  is  no  eessio  lonorum  on  his  part.  The  meeting  may  appoint 
a  trustee,  and  the  property  of  the  debtor  vests  in  the  trustee  from 
and  after  the  date  of  his  appointment  All,  consequently,  that 
follows  the  summons  of  creditors  is  mere  operation  of  law.  In 
Boehford  v.  Hackman  (6)  Sir  O.  J.  Turner  (then  Vice-Chancellor) 
observes  (7) :  *^  It  cannot,  I  think,  be  said  that  a  man  has  alienated 
when  the  alienation  is  made  by  the  act  of  the  law,  and  not  by  his 

(1)  13  Yes.  404.  (4)  1  Kuss.  &  My.  690. 

(2;  Coop.  G^  259 ;  3  Sw.  515.  (5)  12  Sim.  394. 

(3)  2  Sim.  479.  (6)  9  Hare,  475. 

(7)  9  Hare,  484. 


TBU8T8. 
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y.-C.  B.  own  act ;  and  if  he  has  not  alienated,  there  is  no  breach  of  the 

1872  condition,  and  the  life  estate  is  not  determined.**    In  Chraham  t. 

In  re  Lee  (1)  it  was  held  that  a  declaration  of  insolyencjy  which  was  the 

^^T^otI  *  foundation  of  a  subsequent  bankruptcy,  did  not  create  a  forfeiture. 

[Mr.  De  Gex : — That  was  upon  the  petition  of  creditors.] 

No  doubt;  the  debtor  made  the  declaration  under  which  the 
creditors  were  able  to  proceed. 

[The  Vice-Chancellor  : — He  merely  committed  an  act  of 
bankruptcy ;  that  is  all.] 

So  here  the  proceedings  taken  by  this  debtor  amount  to  nothing 
more  than  an  act  of  bankruptcy. 

Upon  the  whole,  the  true  construction  is,  that  the  CTent  has  not 
happened  which  is  to  deprive  the  tenant  for  life  and  his  creditors 
of  this  income. 

Mr.  Oardiner,  for  the  trustees  of  the  will. 

Sir  James  Bacon,  V.C.:— 

In  this  case  I  think  it  quite  clear  that  a  forfeiture  has  taken 
place. 

In  the  case  that  has  been  referred  to,  of  Lear  v.  Leggett  (2), 
there  was  a  hostile  bankruptcy ;  and  it  was  considered  impossible 
to  hold  such  a  bankruptcy  to  be  a  voluntary  act  of  the  tenant  for 
life,  so  as  to  bring  him  within  the  language  of  the  clause  in  that 
case. 

It  has  been  held  equally  clear  that  the  presentation  of  a  Petition 
under  the  Insolvent  Debtors  Ad  was  such  an  alienation  of  the 
debtor's  property,  such  a  putting  it  beyond  his  own  reach  by  his 
own  act,  as  would  occasion  a  forfeiture  under  a  similar  clause.  So 
it  was  decided  by  Sir  Qeorge  Turner  in  Bochford  v.  Hackford  (3). 

How  then  does  the  matter  stand  here  ?  A  new  set  of  proceed- 
ings has  been  instituted  by  the  Bankruptcy  Aety  1869,  for  Uquida- 
tion  of  a  debtor's  affairs  by  arrangement,  without  bankruptcy. 
What  is  the  nature  of  those  proceedings?    The  debtor  presents  a 

(1)  23  Beav.  388.  (2)  2  Sim.  479. 

(3)  9  Hare,  475,  484. 
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Petition  praying  to  have  a  meeting  of  his  creditors  summoned.  At     v,-C.  B. 
6nch  meeting,  when  summoned,  the   creditors  may  appoint  a       1872 
trustee.    From  the  date  of  the  appointment  of  the  trustee  all  the       jn  re 
property  of  the  debtor  vests  in  the  trustee,  without  an  order,  by      -J^^g.  "^ 

force  of  the  statute.    The  vesting  follows  as  a  matter  of  course  on        

the  appointment ;  it  is  simply  consequential. 

The  presentation  of  the  Petition  is  undoubtedly  an  act  of  bank- 
ruptcy ;  although  it  is  uncertain,  when  the  Petition  is  presented, 
whether  bankruptcy  will  ensue  or  nX)t  Presentation  of  the  Pe- 
tition may  be  followed  by  a  liquidation  by  arrangement ;  and  if  it 
foe  so  followed,  then,  upon  the  appointment  of  a  trustee,  the  whole 
of  the  debtor's  estate  vests  in  the  trustee ;  and  the  title  of  the 
trustee  to  the  debtor's  property  relates  back,  if  and  when  neces- 
sary, to  the  date  of  the  presentation  of  the  Petition,  just  as  the 
title  of  the  assignee  in  bankruptcy  under  the  old  law  related  back 
to  the  act  of  bankruptcy. 

The  Bankruptcy  Bales  provide  that  at  any  time  after  the  pre- 
sentation of  the  Petition,  the  Court  may  appoint  a  receiver  of  all  or 
any  part  of  the  debtor's  property,  and  may  direct  immediate  pos- 
session to  be  taken  of  the  same.  A  stronger  case  of  alienation  can 
scarcelv  occur  than  where  a  man  does  an  act,  the  result  of  which 
is  to  enable  the  Court  immediately  to  take  possession  of  all  that 
belongs  to  him. 

Now  in  this  instance  the  words  of  the  clause  of  forfeiture  are  as 

follows : — [His  Honour  read  the  clause  above]  ;  and  I  must  hold 

that  the  presentation  of  this  Petition  by  this  debtor,  whereby  he 

put  it  into  the  power  of  the  Court  immediately  to  appoint  a  receiver 

of  all  his  property,  was  a  '^  parting  from  "  his  life  interest  in  the 

fund  within  the  meaning  of  the  clause. 

• 
Solicitor  for  the  Petitioners :  Mr.  John  Yarde^  agent  for  Messrs. 

Whidhome  &  Tozer^  Teignmovih. 

Solicitors  for  the  Trustee  in  Liquidation:  Messrs.  Terrell  iSk 
Chaniberlainy  agents  for  Messrs.  Terrell  &  Peiherick,  Exeter. 

Solicitors  for  the  Trustees  of  the  Will :  Messrs.  Frere^  Cholnieiey, 
Forater,  &  Frere. 
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Jan,  19. 


v.^.  R  CADMAN  V.  CADMAN. 

1872 

[1870    0.    145.] 

WUl — Conversion — Navigation  Shares — Personal  Estate  and  Effects, 

After  a  devise  of  "all  my  real  estate**  upon  certain  tnists,  testator 
appointed  B,  his  executor,  and  gave  to  him  "  all  my  railway,  canal,  and 
navigation  shares,  moneys,  and  personal  estate*  upon  trast  for  payment 
of  debts  and  legacies,  and  gave  "  the  residue  and  overplus  of  my  personal 
estate  and  effects,"  after  the  payments  thereinbefore  mentioned,  unto  C,  her 
executors  and  administrators,  absolutely. 

The  navigation'  undertaking,  in  which  testator  held  two  shares,  became 
vested  in  a  railway  company  under  an  Act  of  Parliament  which  provided 
for  the  extinguishment  of  the  freehold  rights  in  the  shares  upon  a  con- 
veyance to  the  railway  company  by  the  holder,  who  was  to  be  thereupon 
entitled  to  receive  shares  in  the  railway  company.  No  conveyance  of  the 
shares  to  the  railway  company  was  executed  by  testator,  and  they  were  at 
his  death  standing  in  his  name  in  the  share  r^'ster  of  the  navigation 
company  in  possession  of  the  railway  company : — 

Held,  that  the  effect  of  the  Act  of  Parliament  was  to  convert  the  shares 
into  personal  estate,  but  that  even  if  unconverted,  they  would  pass  under  the 
residuary  gift  of  testator's  personal  estate  and  effects. 

Special  case. 

WiUiam  Carr,  by  his  will,  dated  the  7th  of  June,  1862,  after 
a  devise  of  real  estate  in  Fenwici,  devised  all  and  every  his  resi- 
duary real  estate,  and  every  part  and  parcel  thereof^  with  their 
appurtenances  (subject  to  the  several  life  annuities  and  legacies 
thereinafter  charged  thereon),  to  the  use  of  Williain  Cadman 
for  life,  with  remainder  to  the  use  of  Margaret  Cadman,  wife  of 
WiUiam  Cadman,  for  life,  for  her  separate  use,  without  power  of 
anticipation,  with  remainder  to  the  use  of  William  J*.  8.  Cadman^ 
their  eldest  son,  for  life,  with  remainders  over  in  strict  settlement, 
and  an  ultimate  remainder  to  Margaret  Cadman  in  fee.  After 
then  giving  several  life  annuities  charged  on  the  rents  of  his 
residuary  real  estates,  amounting  to  £165  per  annum,  and  giving 
powers  for  charging  portions  and  jointures  on  his  residuary  real 
estates,  and  powers  of  granting  building  and  farming  leases ;  and 
after  giving  and  devising  to  William  Cadman,  his  heirs,  executors, 
and  assigns,  all  real  and  personal  estates  vested  in  him  (testator)  as 


V. 
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trustee  or  mortgagee,  subject  to  the  rights  of  redemption  and  trusts  v.-C.  B. 
affectiDg  the  same,  respectively,  proceeded  as  follows :  ''  I  appoint  1872 
the  said  William  Cadman  sole  executor  of  this  my  will,  alid  I  gadmIv 
give  to  him  all  my  railway,  canal,  and  navigation  shares,  moneys, 
goods,  chattels,  rights,  credits,  and  personal  estate,  but  only  on  the 
trusts,  and  to  fulfil  the  purposes  hereinafter  specified."  These 
trusts  were,  first,  as  to  certain  specific  articles,  that  they  should  be 
held  as  heirlooms ;  in  the  next  place,  to  raise,  provide,  and  set 
apart,  out  of  such  parts  only  of  his  personal  estate  not  before 
disposed  of  as  might  be  lawfully  given  for  charitable  purposes,  a 
charitable  fund  of  su£Scient  amount  to  pay  all  legacies  and  bequests 
of  a  charitable  kind.  After  giving  several  charitable  legacies  to 
be  paid  out  of  such  charitable  fund,  testator  directed  his  executors, 
out  of  the  remainder  of  his  residuary  personal  estate,  to  pay 
his  debts,  funeral  and  testamentary  expenses,  and  the  legacies 
thereinafter  given  (with  a  direction  that  his  farming  stock  therein 
described  should  be  kept  up  and  go  along  with  his  residuary 
real  estate);  and  gave  all  the  residue  and  overplus  of  his 
personal  estate  and  effects  remaining  after  payment  of  and  pro- 
vision for  all  the  matters  thereinbefore,  and  in  any  codicil  or 
codicils  thereto,  mentioned,  unto  Marffaret  Cadman,  her  executors 
and  administrators,  absolutely,  and  for  her  and  their  own  use. 

The  testator,  who  died  in  October,  1863,  was,  at  the  date  of  ^his 
will  and  his  death,  owner,  in  addition  to  real  estate  of  great  value,  of 
two  shares  in  the  Biver  Dtm  Navigaiion  undertaking,  which  was 
constituted  under  certain  Acts  of  Parliament  in  the  reigns  of 
George  I.  and  George  II.,  with  a  provision  that  a  sale  of  the  shares 
should  be  in  the  form  set  forth, ''  to  hold  to  him  (the  purchaser), 
his  heirs  and  assigns;"  and  that  every  grant  and  transfer  of 
any  share  in  the  undertaking,  being  entered  in  a  book  by  the 
Act  directed  to  be  kept  for  that  purpose,  should  be  a  good  con- 
veyance of  the  vendor's  estate  of  inheritance  in  such  shares  to  the 
vendor,  his  heirs  and  assigns,  without  registration  in  the  Wesl 
Biding  Begislry  Office. 

By  the  South  Yorkshire  Bailtpay  Act,  1847,  the  property  of  the 
Biver  Dun  Navigation  became  vested  in  the  railway  company,  and 
each  holder  of  one  share  in  the  navigation,  after  the  passing  of  the 
Act,  and  execution  of  the  conveyance  therein  specified  to  the  com- 
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V.-C.  B.     pany,  was  to  be  entitled  to  15C  shares  in  the  company,  and  there- 

1872        upon  sach  share  and  the  freehold  rights  thereto  appertaining  were 

Cadhan     to  be  absolutely  extinguished.  Power  was  also  given  to  the  company, 

Oadmak.     ^^^"^  ^^  y®^  ^^^  *^^  opening  of  the  railway,  to  purchase  for 

£3000  each  share  in  the  navigation.    After  proof  that  half  the 

capital  of  the  company  had  been  actually  paid  up  and  expended, 
the  Dun  Navigation  should  be  dissolved  for  all  purposes,  except 
such  as  might  be  necessary  for  winding  up  its  affairs.  It  was  also 
enacted  that  after  the  passing  of  the  Act,  and  such  proof  as  afore* 
said,  all  powers  &c.,  in  the  Navigation  Acts  contained  in  reference 
to  the  purchase,  sale,  transfer,  and  acquisition  of  shares,  and  the 
registration  of  the  holders,  should  be,  and  continue  in  force,  and  be 
executed  by  the  railway  company  as  to  such  of  the  shares  as 
should  not  be  purchased  and  vested  in  the  railway  company. 

By  the  South  YorJcshire  Railway  and  Biver  Dun  Act^  1850,  an 
option  was  given  to  persons  authorized  to  execute  a  conveyance  of 
navigation  shares  to  the  railway  company  to  accept  preferential 
shares ;  and,  after  reciting  that  proof  had  been  made  that  half  the 
capital  had  been  paid  up  and  expended  for  the  purposes  of  the  Act 
of  1847,  and  that  the  Biver  Dun  Navigation  had  become  Tested  in 
the  company,  it  was  enacted  that  the  title  of  the  company  should 
be  **  The  South  Yorkshire  and  Biver  Dun  Bailway  Company''  Bj 
a  subsequent  Act,  passed  in  1864,  the  undertaking  of  the  company 
became  vested  in  the  Manchester,  Sheffidd,  and  Lincolnshire  BaU- 
way  Company, 

No  conveyance  of  the  testator's  two  navigation  shares  was  ever 
•executed  to  the  South  YorJcshire  or  to  the  Manchester,  Sheffield,  and 
Lincolnshire  Bailway  Company,  and  testator  never  accepted  any 
shares  in  either  of  the  railway  companies  in  lieu  of  his  navigation 
shares,  nor  did  he  sell  such  shares  to  either  of  the  companies,  and  at 
the  time  of  his  death  the  shares  were  standing  in  his  name  on  the 
register  of  shareholders  of  the  Biver  Dun  Navigation,  now  in  posses- 
sion of  the  Manchester,  Sheffield,  and  Lincolnshire  Bailway  Comr 
pany.  Probate  of  testator's  will  had  since  been  inroUed  in  the 
Dun  Navigation  book  of  record,  and  the  shares  had  been  trans- 
ferred into,  and  were  now  standing  in,  the  name  of  the  Defendaut 
William  Cadman  in  the  shareholders'  register  of  the  navigation 
company. 
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The  questions  raised  by  the  special  case  were,  first,  whether  the    V--0.  B. 
two  navigation  shares  to  which  testator  was  entitled  at  the  time       1872 
of  his  death  were  real  or  personal  estate  of  testator  at  his  deaths     Cadhan 
and  whether  they  passed  under  the  bequest  to  William  Gadman  of     cadman. 

all  testator's  railway,  canal,  and  navigation  shares,  moneys,  &c.,        

and  personal  estate  on  the  trusts,  and  to  fulfil  the  purposes  spe- 
cified; secondly,  whether  the  shares  were  subject  to  the  limitations 
of  the  will  respecting  testator's  residuary  real  estate,  or  passed 
under  the  ultimate  bequest  of  all  the  residue  and  overplus  of  his 
personal  estate  to  Matgaret  Cadman. 

Mr.  Fry,  Q.C.,  and  Mr.  OUer,  for  the  Plaintifl&  (the  children 
of  William  and  Margaret  Cadman),  contended  that  the  navi- 
gation shares,  which  were  originally  real  estate  (not  having  been 
conveyed  to  the  railway  company),  had  never  lost  that  character, 
and  were  subject  to  the  limitations  affecting  the  residuary  real 
estate. 

[They  cited  Latham  v.  Barher  (1) ;  Belaney  v.  Belaney  (2)]. 

Mr.  EddiSy  Q.C.,  and  Mr.  Higgins^  for  William  Cadman : — 

There  was  a  complete  conversion  of  these  shares  into  personal 
estate  during  the  testator's  lifetime  by  virtue  of  the  provisions  of 
the  Acts  of  Parliament :  Ex  parte  Eawhins  (3) ;  GaJliera  v.  AUen  (4) ; 
Richards  v.  Attorney-General  of  Jamaica  (5).  But,  assuming  the 
shares  to  have  remained  in  their  original  condition  of  real  estate,, 
they  passed  to  Margaret  Cadman  under  the  gift  to  her  in  the  will 
of  testator's  **  pei*sonal  estate  and  effects,"  it  being  a  canon  of  con- 
struction that  words  applicable  exclusively  to  personal  estate  have 
sometimes,  by  the  force  of  the  context  shewing  the  manifest  in- 
tention of  testator,  been  held  to  include  real  estate ;  and  on  this 
principle  the  word  "effects,**  though  applicable  strictly  to  per- 
sonalty only,  has  been  held  to  comprehend  the  several  particulars 
before  mentioned,  consisting  of  both  real  and  personal  estate : 
Jarman  on  Wills  (6) ;  Mibome  v.  Long  (7) ;  Hayes  v.  Hayes  (8) ; 

(1)  6  T.  R.  67.  (5)  6  Moo.  P.  C.  381. 

(2)  Law  Rep.  2  Ch.  138.  (6)  Vol.  L  p.  708. 

(3)  13  Sim.  569.  (7)  3  Jur.  (N.?.)  1073. 

(4)  Ibid.  677,  n.  (8)  1  Keen,  97. 
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V.-a  B.      MUh  V.  Broum  (1) ;  Marquis  of  TUchfiM  v.  HomeasOe  (2) ;  Doe 
1872        T.  Tofidd  (3) ;  Jones  v.  Oreen  (4). 


Oadman 

V.  Mr.  Lanffworthy,  for  Margaret  Cadman, 


<C'AD1IAV. 


Mr.  Oft^,  in  reply,  referred  to  Longhy  v.  Longley  (5). 

Sir  James  Bacon,  V.C: — 

On  the  authority  of  the  caseSy  it  is  plain  that  as  soon  as  the  Act 
of  Parliament  providing  for  the  ultimate  absorption  of  the  navi- 
gation in  the  railway  company  was  passed  the  navigation  shares 
became  converted  in  equit}^  and  would  pass  under  a  bequest  of 
personal  estate.  Independently  of  that,  however,  and  if  the  navi- 
gation shares  remained  real  estate  and  unconverted,  then,  on  the 
whole  scope  of  the  will,  by  which  they  were  dealt  with  as  personal 
estate,  they  would  pass  under  the  residuary  gift  of  testator's 
personal  estate  and  effects  to  Margaret  Cadman. 

Solicitors :  Mr.  O.  M.  Saunders ;  Mr.  T.  W.  Payne. 


Jan,  18,  20. 


V-CB.  In  re  UNITED  POETS  COMPANY. 

^^'^^  ADAMS'  CASE. 

Winding-^p — Oontributory — Allotment — Attempted  Withdrawal, 

Upon  the  purchase  of  the  business  of  company  A,^  and  amalgamation 
with  the  purchasing  company  (^.)»  ^^^  shareholders  in  company  A,  were 
entitled  to  receive  shares  in  the  amalgamated  company  in  exchange  for 
the  shares  held  by  them  in  company  A,,  and  a  fonn  of  application  was  sent 
to  the  A,  shareholders  for  their  signature,  requesting  an  allotment  of  shares 
in  the  amalgamated  company,  with  an  agreement  to  accept  the  same,  and  an 
authority  to  insert  their  names  in  the  register  of  shareholders. 

X.,  one  of  the  A,  directors  and  shareholders,  signed  the  form  of  applica- 
tion for  fifty  shares,  and  a  resolution  was  passed  on  the  22nd  of  April,  1869, 
and  confirmed  on  the  29th,  for  allotting  the  same  to  him.    On  the  15th  of 


(1)  21  Beav.  1.  (3)  11  East,  246. 

(2)  2  Jur.  610.  (4)  Law  Rep.  5  Eq.  5551 

(5)  Law  Rep.  13  Eq.  133. 
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May  X.  wrote  withdrawing  his  applicaticm,  as  he  had  detennined  to  take  no      v..c.  B. 

shares,  requesting  the  directors  not  to  allot  any  shares  to  him,  and  to  return         .  ^.^ 

his  application.     The  consideration  of  this  letter  was  from  time  to  time         ^^v^ 

postponed,  and  X,  was  put  off  with  assurances  that  no  shares  had  been  Apamb*  Cask. 

allotted  to  him.    On  the  15th  of  August,  in  answer  to  a  letter  from  X's 

solicitor,  threatening  immediate  legal  proceedings  to  restrain  the  company 

from  placing  his  name  on  the  register  as  a  shareholder  unless  the  promised 

minute  cancelling  his  application  for  shares  was  received  by  return  of  post, 

the  solicitor  of  the  company  wrote  stating  that  at  the  last  meeting  of  the 

directors  "  a  resolution  was  passed  cancelling  the  allotment  of  shares  to  **  X 

No  entry  of  such  a  resolution  was  to  be  found  in  the  minute  books,  and  its 

existence  was  denied  by  one  of  the  directors  who  was  present  at  the  meetings 

before  and  after  the  15th  of  August  :-^ 

Held,  that  X  was  liable  as  a  contributory,  the  allotment  of  shares  to  him 
being  complete  by  the  terms  of  the  arrangement  between  the  two  companies 
as  soon  as  the  resolution  acceding  to  his  application  was  entered  in  the  book ; 
and  that,  independently  of  there  being  no  evidence  that  the  allotment  was 
ever  cancelled,  the  directors  had  no  power  to  release  a  shareholder  who  wished 
to  have  his  shares  cancelled. 

1  HIS  was  an  application  on  behalf  of  the  official  liquidator  of  the 
United  Forts  Company  that  the  name  of  Mr.  Adams  might  be 
settled  on  the  list  of  contribntories  under  the  winding-up  of  this 
-company  in  respect  of  fifty  shares. 

Preyionsly  to  the  incorporation  of  the  United  Ports  Company, 
which  was  a  company  with  unlimited  liability,  the  promoters, 
towards  the  end  of  1868,  entered  into  negotiations  with  the  Bristol 
Marine  Insurance  Company  for  a  purchase  of  their  business  and 
an  amalgamation  of  the  two  companies.  These  negotiations  re- 
sulted in  articles  of  agreement,  dated  the  6th  of  March,  1869, 
being  entered  into  between  the  two  companies  lor  an  amalga- 
mation and  for  a  purchase  of  the  business  of  the  Bristol  Company 
for  £15,000,  of  which  sum  £10,000  was  to  consist  of  10,000  shares 
of  £L  each,  fully  paid  up  in  the  United  Ports  Company,  to  be 
issaed  to  shareholders  in  the  Bristol  Company  as  the  directors 
should  point  out,  and  £5,000  to  be  lodged  with  trustees  for 
payment'  over  to  the  Bristol  shareholders.  Meetings  for  the  pur- 
pose of  adopting  the  agreement  were  held  by  both  companies, 
and  at  the  meeting  of  the  Bristol  Marine  Company  it  was  resolyed, 
and  afterwards  confirmed,  that,  to  facilitate  the  carrying  out  of  the 
agreement,  the  Bristol  Company  should  be  wound  up  voluntarily 
under  the  supervision  of  the  Court.    In  pursuance  of  the  agree- 
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V.-O.  B.     ment,  the  following  forms  of  application  for  shares  in  the  Untied 
1872        Porta  Company  were  sent  to  the  respective  members  of  the  Briddt 
Adams'  Case  Marine  Company : — 

"  To  the  Directors  of  the  United  Ports  and  Insurance  Company. 

"  Gentlemen^ — ^I  request  you  will  allot  me shares  in  the 

above-named  company  of  one  pound  each,  folly  paid  np,  and  I 
agree  to  accept  the  same ;  and  I  hereby  authorize  and  empower 
you  to  insert  my  name  in  the  register  of  shareholders  of  the  com- 
pany for  the  number  of  shares  allotted  to  me,  and  I  accept  the 
same  pursuant  to  the  agreement  with  the  Bristol  Marine  Insu- 
rance Company,  Limited;  and  I  hereby  declare  that  I  accept  the 
same  in  full  discharge  of  all  claims  and  demands,  subject  never- 
theless to  the  cash  payment,  as  per  agreement,  of  IO5.  per 
share  returnable  on  the  shares  held  in  the  Bristol  Marine  Insurance 
Company,  Limited. 

Name  in  full. 

Address. 

Occupation. 

Place  of  business  (if  any). 

No.  of  shares  held  in  the  Bristol  Marine,  d:c." 

Together  with  the  form  of  application  a  printed  letter  signed 
by  the  secretary  of  the  United  Ports  Company,  and  in  the  follow- 
ing terms,  was  sent  to  the  shareholders  of  the  Bristol  Company : — 

"  I  have  the  pleasure  to  announce  that  the  agreement  for  amal- 
gamation between  the  Bristol  Marine  Insurance  Company,  Limited, 
and  this  company  has  been  duly  ratified  by  the  shareholders  of 
both  companies,  whereby  the  Bristol  Company,  with  the  whole  of 
its  business,  assets,  and  liabilities,  have  been  merged  into  the 
United  Ports  and  Oeneral  Insurance  Company,  which  company 
will  henceforth  assume  the  engagements  that  have  been  con- 
tracted by  the  Bristol  Company.  In  carrying  out  this  amalga- 
mation this  company  requests  you  to  sign  the  annexed  form  of 
application  for  shares  of  £1  fully  paid  up,  being  share  for  share 
held  by  you  in  the  Bristol  Company,  and  return  the  same  imme- 
diately in  the  accompanying  envelope.  By  the  terms  and  con- 
ditions of  the  said  amalgamation  each  shareholder  in  the  Bristol 
Company  is  entitled  to  receive  one  share  of  £1  in  the  United  Parts 
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Catnpany  for  every  share  with  £2  paid  thereon  held  in  the  Bristol     V.-G.  B. 
Company,  with  a  further  payment  of  108.  per  share  in  cash.  1872 

Adams,  who  was  a  shareholder  and  director  of  the  Bristcl  Com"  adams*  Gasi. 
jpany^  and  was  present  at  several  of  the  meetings  of  that  company  *~~ 
at  which  the  question  of  the  proposed  amalgamation  was  discussed, 
signed  in  April,  1869,  for  fifty  shares  the  form  of  application  that 
had  been  sent  to  him.  At  a  meeting  of  the  directors  of  the  United 
Ports  Company  held  on  the  22nd  of  April,  1869,  his  application 
for  shares  with  those  of  other  Bristol  shareholders  was  submitted 
to  the  board,  and  a  resolution  passed  that  the  same  be  allotted. 
The  minutes  containing  this  resolution  were  read  and  approved  at 
the  next  meeting  on  the  29th  of  April,  1869.  Shortly  after  sign- 
ing this  application  Adams,  finding,  as  he  alleged,  that  he  had 
been  under  a  mistake  as  to  his  being  free  from  all  farther  liability 
upon  shares  taken  in  the  United  Ports,  on  the  15th  of  May,  1869, 
wrote  to  the  secretary  of  the  company  as  foU    vs : — 

"Some  time  since  I  signed  a  printed  application  sent  me  by 
your  company  respecting  fifty  shares  to  be  taken  in  exchange  for 
others  in  the  Bristol  Marine  Insurance  Company.  I  now  beg  to 
withdraw  from  the  same,  as  I  have  determined  to  take  no  shares 
in  exchange.  Yon  will  please,  therefore,  not  allot  any  shares  for 
me  as  I  prefer  making  your  company  a  present  of  them.  I  shall 
feel  obliged  by  your  reply,  and  also  an  acknowledgment  that  the 
shares  are  cancelled,  and*  by  your  sending  back  the  document 
signed  by  me." 

Not  receiving  any  reply,  Mr.  Adams  wrote  on  the  20th  and  22nd 
of  May,  and  ako  on  the  7th  and  9th  of  June,  reiterating  his  deci- 
sion not  to  accept  shares  in  the  company,  and  declining  to  receive 
or  acknowledge  any  allotment.  On  the  5th  of  July  Adams  in- 
structed his  solicitors  to  take  immediate  proceedings  to  have  his 
application  for  shares  cancelled  and  the  form  of  application  re- 
turned to  him.  Some  correspondence  and  communications  took 
place  between  Adams'  solicitors  and  the  secretary  and  solicitor  of 
the  company,  who  stated  that  no  shares  in  the  company  had  been 
allotted  to  Mr.  Adams,  and  produced  what  purported  to  be  the 
application  and  allotment  book  from  which  it  appeared  that, 
although  the  name  of  Adams  was  entered  as  an  applicant  for  fifty 
shares,  no  shares  were  entered  in  the  allotment  column  of  the 
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v.-c.  B.     book  as  liaving  been  allotted  to  him.  The  shares  allotted  to  the  ap- 

1872       plicants  whose  names  immediately  preceded  and  followed  his  name 

ADAjaTcAsx.  ^^^^  ^^  numbered  consecutively,  without  any  gap  for  his  shares. 

On  the  13th  of  August,  1869,  Adams*  solicitors  wrote  that  if 

they  did  not  receive  by  return  of  post  the  promised  minute  of  the 
board,  which  was  to  be  passed  to  satisfy  them  that  all  liability  on 
Adams*  "psxt  in  respect  of  his  application  for  shares  was  satisfied,  an 
injunction  would  be  at  once  applied  for  to  restrain  the  company 
from  placing  his  name  on  their  register  as  a  shareholder. 
;  In  reply,  the  solicitor  of  the  company  wrote,  on  the  14th  of 
August,  1869  :— 

**  At  the  last  board  meeting  of  the  directors  a  resolution  was 
passed  cancelling  the  allotment  of  shares  to  your  client,  Sir. 
Adams  f*  and  he  deposed  that  the  resolution  was  passed  in  his 
presence. 

The  minute  book  contained  no  entry  of  any  such  resolution,  and 
one  of  the  directors  who  was  present  at  the  meetings  held  on  the 
12th  and  19th  of  August,  1869,  stated  that  he  never  knew  of  any 
resolution  to  that  efifect  having  been  passed,  and  that  no  such  reso- 
lution was  passed  at  either  of  the  above-mentioned  meetings. 
Nothing  further  was  done  by  Adams,  and  no  application  was 
made  to  him  in  respect  of  the  shares  by  the  company,  which  was 
ordered  to  be  wound  up  on  the  6th  of  November,  1869. 

On  behalf  of  the  official  liquidator,  in  support  of  the  applica- 
tion to  place  Adams  on  the  list,  Mr.  Goodlalte,  one  of  the  directors, 
deposed  that  on  the  22nd  of  April  fifty  shares  were  allotted  to 
AdamSf  and  his  name  was  accordingly  entered  in  the  allotment 
book,  which  was  the  only  allotment  book  in  use  at  that  time,  tlie 
register  not  being  at  that  time  made  up,  and  that  his  name  thns 
entered  was  shewn  to  shareholders  in  the  Bristol  Marine  Campanyt 
who  wished  to  see  who  had  consented  to  exchange  their  shares  for 
shares  in  the  United  Ports.     Ooodlatte  also  stated  that  the  consider- 
ation of  the  letters  of  Adams  withdrawing  his  application  for 
shares  was  (as  appeared  from  the  minute  books)  from  time  to  time 
deferred,  the  directors  not  being  willing,  as  he  was  the  only  Brisiol 
director  who  had  exchanged,  to  let  him  off  if  they  could  help  it, 
and  also  thinking  they  had  no  power  to  cancel  his  application. 
The  deponent  nqver  knew  of  any  resolution  having  been  passed 
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•cancelling  the  allotment,  and  stated  that  no  resolntion  to  that     V.-C.  B. 
-effect  was  passed  at  the  meeting  of  the  12th  of  August,  1869,  at       1872 
which  he  was  present,  and  that  being  also  present  at  the  naxt  adams*  Case. 
meeting  on  the  19th  of  August  he  should  (if  any  such  resolution 
had  been  passed)  have  called  attention  to  the  omission  of  it  from 
the  minutes.    He  also  stated  that  Edmonds  was  solicitor  of  the 
K^ompany,  was  anxious  to  get  the  allotment  cancelled,  and  con- 
stantly urged  the  directors  to   do  so,  as  Adams*  solicitor  was 
pressing  him  in  the  matter. 

The  minute  books  of  the  company  of  the  22nd  and  29th  of 
April,  1869,  contained  the  passing  and  confirmation  of  the  resolu- 
tion to  allot  shares  to  Adams  and  the  other  Bristol  applicants,  but 
no  minute  of  any  resolution  cancelling  such  allotment  was  to  be 
found  in  the  books.  The  share  register,  which  was  not  made  until 
•July,  1869,  did  not  contain  any  entry  of  Adams*  name. 

Mr.  AmpKlett,  Q.C.,  and  Mr.  BrooksbanJCf  for  the  official  liqui- 
dator:— 

Having  regard  to  the  terms  of  the  agreement  for  exchange  of 
shares  stated  in  the  letter  of  the  secretary,  and  the  form  of  applica- 
tion, which  was  unconditional,  notice  of  the  allotment  was  unneces- 
sary, as  the  company  had  sent  an  offer  by  which  they  were  bound, 
and  under  which,  on  receiving  back  the  application  filled  up  and 
signed,  a  contract  complete  and  binding  on  both  sides  was  con- 
stituted: Ihicker^s  Case  (1);  Bloxam^s  Case  (2).  Adams  having 
become  a  member  of  the  company  by  virtue  of  tlie  allotment 
made  on  the  22nd  of  April,  1869,  the  directors  had  no  power  to 
release  him,  and  in  point  of  fact  they  never  did  release  him,  it 
being  distinctly  sworn  by  OoodlaUe,  one  of  the  directors,  that  the 
allotment  was  never  cancelled,  while  the  agenda  and  minute  books 
-contain  no  trace  whatever  of  such  alleged  cancellation. 

•    Mr.  Kay,  Q.C.,  and  Mr.  Oraham  Hastings,  for  Adamis  :— 

Tueher^s  Case  is  clearly  distinguishable.  There  Tucker^s  name 
was  placed  on  the  register,  and  he  never  did  anything  to  recall  his 
•application.  He  simply  relied  on  the  fact  that  the  company  never 
«ent  him  any  notice  of  the  allotment  having  been  actually  made ; 

(1)  20  W.  R.  88.  (2)  33  Beav.  529 ;  33  L.  J.  (Ch.)  574. 
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V.-O.  B.     but  Levita's  Case  (1)  was  a  complete  answer  to  his  contention, 

1872        There  was  no  contract  binding  on  Adams  to  accept  shares,  as  a 

Ada^Oase,  inere  application  for  shares,  followed  by  a  registration  not  com- 

municated  to  the   applicant,  does    not   constitute  a  completed 

transaction:    PeHatfs  Case  (2);  British  and  American  Tebgrafk 
Company  v.  Colson  (3)  ;  and,  d  fortiori,  is  this  the  case  where,  be- 
fore the  fact  of  the  allotment  has  been  communicated,  the  appU- 
cant  withdraws  his  application :  HAVs  Case  (4).    In  this  case  no 
valid  allotment  was  ever  made  to  Adams.    His  name  was  never 
entered  in  any  book  that  could  properly  be  called  a  register  of 
members.    His  name  was  merely  entered  in  the  application  book, 
and  while  the  shares  were  all  allotted  in  regular  succession,  against 
the  name  of  Adams  alone  no  numbers  were  inserted,  although  the 
Companies  Aet,  s.  25,|  requires  that  every  company  shall  keep  a 
register  of  its  members,  and  an  entry  in  the  register  of  **  the  names 
and  addresses,  and  the  occupations,  if  any,  of  the  members  of  the 
company,  with  the  addition,  in  the  case  of  a  company  having  a  capital 
divided  into  shares,  of  a  statement  of  the  shares  held  by  each  mem- 
ber, distinguishing  each  share  by  its  number.**     Even  assuming 
that  an  allotment  was  made,  the  directors,  under  the  authority 
given  to  them  by  the  articles  of  association  of  compounding  any 
claim  or  demand,  and  compromising  any  legal  proceedings,  had 
full  power  to  cancel,  and,  as  we  submit,  did  absolutely  cancel,  the 
allotment  in  order  to  prevent  the  legal  proceedings  which  were 
threatened,  and  would  have  been  tsken^hy  Adams  to  get  the  allot- 
ment  cancelled,  and  were  only  stopped  on  the  assurance  of  the 
company's  solicitor  that  the  resolution  cancelling  the  allotment 
had  been  passed.    There  being  no  entry  upon  the  share  register  of 
Adams'  name,  there  was  nothing  to  affect  creditors  or  the  world 
generally  with  notice  that  Adams  was  a  shareholder;  and  the 
arrangement  by  which,  in  consideration  of  the  withdrawal  of  l^al 
proceedings,  his  application  for  shares  was  cancelled  was  perfectly 
valid,  and  cannot  now  be  disturbed :   Lord  Bdhaven^s  Case  (5) ; 
SndPs  Case  (6) ;  Pawle's  Case  (7). 

(1)  Law  Rep.  3  Ch.  36.  (4)  Law  Hep.  4  £q.  9. 

(2)  Ibid.  2  Ch.  527.  (5)  3  B.  J.  &  S.  41. 

(3)  Ibid.  6  Ex.  108.  (6)  Law  Rep.  5  Ch.  22. 

(7)  Law  Rep.  4  Ch.  497. 
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Sm  James  Bacon,  V.C.  : —  v.-a  b. 

The  first  question  is  as  to  the  effect  of  the  application  for        ^^'^^ 


shares.  Now,  considering  all  the  circumstances  on  the  general  Adams'  Case. 
principles  laid  down  in  LevUas  Case  (1)  and  BloxanCs  Case  (2), 
there  can  be  no  doubt  in  my  mind  that  the  application  for  shares 
made  a  contract  between  the  company  and  the  applicant.  Without 
going  into  the  circumstances  in  great  detail,  one  company  was  to 
he  wound  up,  an  application  being  made  to  the  Court,  and  an  order 
made  to  that  effect,  and  a  contract  was  entered  into  for  a  purchase 
by  the  one  company  of  the  interests  of  the  other ;  and  it  was  on 
these  terms  that  any  shareholders  in  the  old  company  were  to  be 
at  liberty,  if  they  thought  fit,  to  exchange  their  shares  for  exactly 
the  same  numbers  of  shares  in  the  new  company,  with  a  payment  ^ 

of  lOs.  per  share,  which  was  for  equalising  the  interests.  Although 
the  terms  of  that  arrangement  eare  not  expressed  in  the  agreement, 
yet  in  the  form  of  the  letter  of  application  which  was  furnished  to 
Mr.  Adams  reference  is  made  to  this  agreement  as  the  basis  of  the 
transaction  which  is  thus  submitted  to  him ;  and  he  adopts  that 
in  his  letter  of  application,  and  says  that  the  application  which  he 
makes  is  based  on  the  terms  of  that  agreement,  and  he  desires  to 
liave  fifty  shares  in  your  company.  Well,  nothing  was  wanting 
on  that  to  make  a  conclusive  and  binding  agreement  on  the  parties 
but  acceptance  by  the  company;  and  that  that  acceptance  was 
given  is  one  of  the  clearest  things  in  evidence  in  this  case.  A 
resolution,  duly  passed  and  reduced  into  writing,  was  passed  on 
the  22Qd  of  April,  and  the  fifty  shares  were  therlsby  allotted  to 
Mr.  Adams.  Now,  the  company  being  under  a  direct  obligation  to 
grant  those  shares  to  him  discharged  that  obligation.  They  were 
not  at  liberty  to  grant  him  any  less  number  of  shares.  They 
might  have  granted  him  more  if  he  had  come  in  as  a  new  share- 
holder ;  but  as  respected  his  old  connection  with  the  other  com- 
pany, they  could  not  grant  him  less,  and  they  did  grant  him 
the  shares,  and  did  allot  the  shares  in  the  most  formal  way  that, 
according  to  the  mode  in  which  they  carried  on  their  business,  it 
was  practicable  for  them  to  allot  them,  on  the  22nd  of  April. 
What  they  resolved  was  in  writing,  and  the  book  in  which  the 

(1)  Law  Rep.  3  Ch.  66.  (2)  33  Beav.  529 ;  33  L.  J.  (Ch.)  574. 
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V.-O.B.     effect  of  the  resolntion  was  expressed  is  also  clearly  in  evidence^ 
1872       So  that  upon  the  first  part  of  the  case,  I  have  no  doubt  that  upon 
AdaxTc/ 8r« ^^  22nd  of  April  the  shares  had  been  validly  allotted  to  him.    It 
"  ^^       remains  to  be  considered  whether  what  has  since  taken  place- 
authorizes  that  cancellation  of  the  shares  upon  which  he  now 
insists. 

First,  then,  what  power  had  the  directors  to  cancel  these  shares? 
I  can  read  nothing  to  that  effect  in  the  articles.  They  are  en- 
titled to  compromise  disputes,  but  they  are  not  at  liberty  to  cancel 
an  allotment  of  shares.  If  a  litigation  had  ensued  between  them,, 
and  a  bargain  had  been  come  to,  and  if  a  payment  had  been  rnade^ 
as  in  Lard  Bdhavena  Case  (1),  where  a  sum  of  £50  had  been  paid 
as  a  consideration,  or  offered,  and,  after  approval  by  the  directors,, 
adopted  by  the  general  meeting,  that  would  have  unquestionably 
been  a  binding  contract  between  the  company — not  the  directors- 
— ^but  between  the  company  and  the  shareholders.  Is  there  any* 
thing  like  that  in  this  case  ?  Having  changed  his  mind  by  the  15th 
of  May,  Mr.  Adams  writes  and  desires  to  have  his  application  for 
shares  withdrawn,  and  then  ensues  a  great  deal  of  correspondence^ 
The  consideration  of  his  letter  is,  on  the  part  of  the  company,  post- 
poned, adjourned,  deferred  in  various  ways.  A  threat  is  made  by 
Mr.  Adama^  advisers  that  he  will  apply  to  have  his  name  removed 
from  the  register  of  members.  He  is  told  that  there  is  no  register 
of  shareholders ;  then  he  threatens  a  bill.  Matters  go  on,  and  at 
that  meeting  of  the  12th  of  August,  according  to  the  memorandum 
then  made  by  Mr.  Edmonds,  the  solicitor  of  the  company,  a  reso> 
lution  was  passed  by  a  body  of  persons  in  words  that  somebody 
else  prescribes  for  them.  It  would  be  a  most  dangerous  thing  to- 
adopt  such  evidence  as  Mr.  Edmonds  gives,  even  if  he  were  not 
contradicted.  But  he  is  directly  contradicted.  It  has  been  urged 
that  Mr.  Edmonds  is  disinterested,  and  that  Mr.  Qoodbtie  has  a 
large^interest.  His  interest  does  not  disqualify  him.  An  interested 
witness  is  just  as  good  a  witness  as  any  other,  unless  you  can  fix 
upon  him  some  circumstances  which  induce  you  to  believe  that  he 
is  misrepresenting  the  truth.  If  a  resolution  was  passed,  Mr.. 
GoodlatU  must  have  been  a  party  to  it  He  denies  that  he  was,  or 
that  he  heard  of  any  such  resolution.    It  is  quite  clear  that  there- 

(1)  8  D.  J.  &  S.  41.  , 
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was  an  impression  on  Edmonds'  mind  that  there  had  been  such  a     Y.-C.  B. 
resolution,  bat  I  cannot  take  that  as  evidence ;  and  if  it  only  stood       1S72 
on  a  conflict  of  statement  between  these  two  witnesses,  I  could  not  adams'  Cask, 
act  upon  it  as  a  fact  done.    If  it  had  been  a  compromise,  there 
would  haye  been  some  ground  for  the  argument  urged  on  behalf 
of  Mr.  Adams;  but  there  is  no  trace  of  a  compromise. 

If  I  were  to  give  the  fullest  effect,  which  I  am  not  disposed  to 
do  unless  compelled,  to  the  article  referred  to,  I  should  say  that 
there  is  nothing  here  which  brought  it  within  the  terms  of  that 
article.  It  would  be  putting  into  the  hands  of  directors  an  almost 
unlimited  power.  I  could  not  hold  that  the  directors  have  power 
to  release  any  shareholders  who  say  they  wish  to  have  their  shares 
cancelled,  or  that  such  desire  would  be  reason  enough  for  the 
directors  to  resolve  that  they  should  be  discharged  from  the  com- 
pany. That  would  be  to  inflict  a  monstrous  injury  on  the  share- 
holders, and  would  be  directly  against  the  constitution  of  the 
company,  and  a  violation  of  the  powers  of  the  directors,  and  it 
might  happen  in  cases  where  it  would  be  impossible  to  fix  fraud  on 
them.  The  evidence,  then,  of  the  alleged  arrangement  of  the  12th 
of  August  has  wholly  fSEoled.  Then  it  is  said  that  there  never 
was  any  allotment.  It  is  in  evidence  and  not  contradicted  that  the 
only  book  in  which  the  fact  of  an  allotment  could  be  recorded  is 
that  which  is  called  the  allotment  book,  and  the  entry  in  it  is 
perfectly  clear,  plain,  and  distinct.  In  answer  to  the  application 
it  IB  *'  resolved  that  the  same  be  allotted."  They  are  allotted 
from  that  moment ;  they  are  entered  in  the  book  at  some  con- 
venient time  afterwards,  and  in  the  only  book  in  which  they  could 
be  entered.  There  is  no  share  register,  but  there  is  a  book 
labelled  outoide  ''  The  Allotment  Book." 

No  doubt  the  Act  of  Parliament  requires  that  a  register  shall 
be  kept ;  that  is  a  direction  given  by  the  statute  to  the  directors 
and  enforced  by  a  penalty.  If  it  is  not  obeyed  a  penalty  may  be 
incurred,  but  what  right  does  any  one  acquire  by  the  omission  of 
the  company  to  keep  such  a  book  as  the  statute  points  out? 
Nor  is  the  fact  that  no  numbers  of  shares  were  inscribed  against 
his  name  material.  It  cannot  signify  what.numbers  were  allotted 
to  him.  The  certificates  must  bear  numbers,  but  they  need  not 
and  may  not  be  issued  until  the  application  for  such  certificate?. 
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Y.-O.  B.     and  the  shareholders  can  have  them  on  paying  the  fees  prescribed 

1872       by  the  articles.    But  what  does  it  signify  whether  the  shares  are 

Adam^Case,  numbered  or  not  ?     For  the  allotment  nothing  is  necessary  but 

' the  number  of  the  shares — ^in  this  case  fifty.    The  numbeis  which 

describe  the  particular  shares  allotted  need  not  be  entered  until  the 
certificates  are  issued.  Now,  the  certificates  never  were  issued, 
and  therefore  the  time  never  came  in  this  case  in  which  it  was 
necessary  to  attach  numbers  to  the  shares.  All  the  cases  referred 
to  justify  the  conclusion  which  I  draw  from  those  fisLcts.  Bhxam's 
Case  (1)  is  directly  in  point.  When  it  was  heard  on  appeal  (2), 
Lord  Justice  Turner  concurred  in  the  previous  decision,  and  the 
Lords  Justices  held  that  the  contract  was  binding  when  the  allot- 
ment was  made ;  and  here  I  have  clear,  indisputable,  unquestioned 
evidence  that  the  allotment  was  made  on  the  22nd  of  April. 
Li  PeOatfs  Case  (3),  which  was  supposed  to  be  in  some  degree 
at  variance  with  the  decision  in  Bloxam's  Casey  the  distinction  is 
drawn  between  the  case  of  an  application  for  shares,  where  the 
directors  are  at  liberty  to  allot  or  not  either  t!ie  number  of  shares 
he  applies  for  or  any  smaller  number,  and  a  case  where  the  company 
is  under  an  obligation,  if  it  grants  the  application  at  all,  to  grant 
the  number  of  shares  applied  for.  No  doubt  merely  writings 
line  in  a  book  does  not  amount  to  an  allotment.  But  here 
Mr.  Adams  applied  for  fifty  shares,  in  pursuance  of  a  right  on  the 
part  of  the  shareholders  in  the  old  company  to  ask  for  an  allot- 
ment of  a  given  number  of  shares,  and  the  application  is  made  and 
acceded  to  in  the  most  formal,  and  indeed  in  the  only,  manner  in 
which  the  company  could  act.  Fifty  shares  are  allotted  to  him, 
and  the  question  is  whether  that  contract  is  not  perfect-,  full,  and 
complete.  I  can  attach  no  such  importance  as  has  been  sug- 
gested to  the  correspondence — to  the  various  struggles  and  attempts 
that  were  made  by  Mr.  Adams  and  his  advisers,  and  favoured  by 
Mr.  Edmondsj  who,  acting  for  the  company,  although  he  had  do 
interest,  had  at  least  a  duty  to  resist  such  a  claim.  I  can  attach 
no  importance  to  what  then  took  place,  as,  in  my  judgment,  it  did 
#not  in  the  least  degree  alter  the  fact  of  the  allotment  or  absolve 
Mr.  Adams  from  the  obligation  which  he  came  under  (his  letter 

(1)  33  Beav.  629.  (2)  33  L.  J.  (Ch.)  674. 

(3)  Law  Rep.  2  Ch.  527. 
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being  accepted  and  the  allotment  made)  as  a  member  of  the  com-     V.-G.  B. 
panjy  for  fifty  shares.  1872 

Finding,  therefore,  that  there  was  a  valid  and  unimpeachable  adau8*Case. 
contract,  and  that  the  effect  of  that  contract  was  to  make  Mr. 
Adams  the  holder  of  fifty  shares  in  the  company,  I  can  find  no 
single  &ct  upon  which  I  should  be  justified  in  saying  either  that 
the  directors  were  at  liberty  to  cancel,  or  that,  in  point  of  fact, 
they  had  attempted  to  cancel,  the  shares.  The  dispute,  as  it  may 
be  said  to  have  begun  on  the  15th  May,  remains  in  its  full  vigour 
to  this  day,  and  it  is  my  duty  to  dispose  of  the  question  before 
me  by  finding  that  Mr.  Adams  ought  to  be  on  the  list  of  share- 
holdei-s  for  fifty  shares.  Although  I  attach  no  importance  to  it  as 
influencing  my  decision  on  the  main  question,  I  do  think  that  the 
conduct  of  the  company  was  well  calculated  to  mislead  Mr.  Adams, 
and  therefore  I  do  not  make  him  pay  the  costs. 

Solicitors :  Messrs.  Argles  &  Rawlins  ;  Mr.  A.  Pulbrooh, 


Jan,  27. 


MANNING  V.  GILL.  v.-o.  B. 

[1869    M.    135.]  ^^'^^ 

Voluntary  Deed — AjppreJiermon  of  Conviction — Person  qf  unsound  Mind. 

A,,  being  in  prison  on  a  charge  of  felony,  in  order  to  avoid  a  forfeiture  of 
his  property  in  the  event  of  a  conviction,  executed  a  voluntary  deed,  assigning 
his  personal  estate  to  JB.,  his  brother,  absolutely.  A,  was  tried,  found  not 
guilty,  on  the  ground  of  insanity,  and  ordered  to  be  imprisoned  as  a  lunatic 
during  Her  Majesty's  pleasure : — 

JSeldf  that  the  deed,  being  without  consideration,  and  executed  by  an 
insane  person  under  a  total  misapprehension,  was  inoperative,  and  that  the 
representatives  of  B,  took  no  interest  under  it. 

Robert  gill,  by  his  wlll,  dated  the  5th  of  November,  1835, 
gave  the  residue  of  his  real  estate  to  Thomas  Manning  (the  Plain- 
tiff), upon  trust  to  convey  the  same  unto  testator's  son  Andrew 
upon  his  attaining  twenty-four.  The  testator  also  bequeathed  his 
residuary  personal  estate  unto  his  son  JRoier^  CUU  and  Thomas 
Manning,  upon  trust  to  transfer  and  assign  one  moiety  unto  Andrew 
QUI  at  and  to  be  vested  at  his  age  of  twenty-four  years,  and  the 
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Y.-C.  B.     other  moiety  unto  testator's  daughter  Base  QUI  at  twenty^four  or 

1872       marriage. 
Maitniko        ^^^  testator  died  in  January,  1836.     Andrew  QUI  attained 
Gux.       twenty-four  in  1850,  but  as  he  was  of  weak  intellect,  and  considered 

to  be  incapable  of  managing  himself  or  his  affairs,  no  conYeyanoe* 

of  the  testator's  real  estate  was  ever  made  to  him.  In  1857 
Andrew  CHU,  who  was  subject  to  ungovernable  fits  of  passion 
under  the  influence  of  drink  or  any  great  excitement,  when  he  was* 
incapable  of  any  control  over  himself,  drew  his  knife  in  a  quar- 
rel with  a  companion  and  stabbed  him.  He  was  committed  to- 
gaol,  and  tried  at  the  Taunton  Spring  Assizes  in  1857,  but  was 
found  not  guilty  on  the  ground  of  insanity,  and  ordered  to  be 
imprisoned  as  a  lunatic  during  Her  Majesty's  pleasure,  pursuant  to 
the  provisions  of  39  &  40  Geo.  3,  c.  94.  On  the  30th  of  March, 
1857,  the  day  before  his  trial,  the  solicitor  employed  to  defend 
Andrew  QUI  visited  him  in  prison,  and,  telling  him  that  if  he  was 
convicted  his  real  estate  would  be  forfeited  to  the  Crown,  persuaded 
him  to  execute  assignments  of  his  real  and  personal  property  as  a 
means  of  preventing  a  forfeiture  in  case  of  conviction.  The  deeds- 
were  at  once  prepared  by  the  solicitor,  who  stated  that  the  plaa 
occurred  to  his  own  mind,  and  that  he  did  not  receive  any  instruc- 
tions from  Bobert  QUI,  and  that  the  deeds  were  read  over  and  ex- 
plained to  Andrew  QUI,  who  executed  them  with  full  knowledge  and 
understanding  of  their  contents  and  effect,  being  at  the  time  under 
no  excitement.  By  these  deeds  Andrew  GiU,  for  a  nominal  considera- 
tion, conveyed  all  his  real  estate  unto  Robert  CHtt  and  his  heirs,  to 
the  use  of  Andrew  CHU  and  his  assigns,  during  his  natural  life,  and 
after  the  determination  of  that  estate  by  any  means  in  his  lifetime^ 
or  after  his  death  to  the  use  of  Bobert  QiU,  his  heirs  and  assigns, 
for  ever,  for  his  and  their  own  absolute  use  and  benefit,  and  also 
granted  and  assigned  all  his  personal  estate  unto  Bobert  Gill,  his 
executors,  administrators,  and  assigns,  for  his  and  their  own  abeoluto 
use  and  benefit. 

Andrew  QiU  was  removed  after  his  trial  to  the  GoYemment 
prison  for  criminal  lunatics  at  Broadmoor,  where  he  still  remained.. 
The  rents  of  his  real  and  the  income  of  his  personal  estate  were 
received,  and,  with  the  exception  of  small  sums  occasionally  laid 
out  for  his  comfort  at  the  asylum,  accumulated  by  Bobert  CHU  in 
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the  names  of  himself  and  Manning.    Upon  the  death  of  Robert     Y.-G.  B. 
QiS  the  son  in  1867,  questions  haying  arisen  as  to  the  persons        1872 
entitled  to  the  accumulated  rents  and  income,  Manninff^  who  was    hannikg 
anxious  to  be  relieyed  from  the  trust,  filed  a  bill  to  administer  the       ^^ 
estate  of  Bdbert  QiU  the  father,  so  far  as  it  related  to  tlie  realty        — 
deyised  in  trust  for  Andrew  CHO^  and  also  to  carry  into  execution 
the  trusts  of  the  accumulated  rents  and  income. 

On  the  5th  of  July,  1871,  an  order  was  made  on  further  con- 
sideration, directing  Manning  and  the  executors  of  Bdbert  CUU 
the  son  to  pay  into  Court  the  balance  in  their  hands  arising  from 
the  property  held  in  trust  for  Andrew  QiU. 

The  persons  beneficially  interested  under  the  will  of  Bdbert 
GHU  the  son  had  presented  their  Petition  for  payment  to  them  of 
so  much  of  the  fimd  in  Court  as  represented  the  accumulations  of 
the  personal  estate  assigned  by  the  deed  of  the  30th  of  March, 
1857,  as  forming  part  of  Bdbert  OUTs  residuary  personal  estate. 

Mr.  Kay,  Q.C.,  and  Mr.  Freeling,  for  the  Petitioners : — 

There  is  no  suggestion  of  any  undue  influence,  and  as  Andrew 
QUI,  according  to  the  evidence,  was  of  sane  mind,  and  perfectly 
understood  the  effect  of  the  deeds  when  he  executed  them,  and 
the  eyent  for  which  they  were  intended  to  provide  has,  in  effect, 
happened — ^by  his  confinement  so  as  to  prevent  him  from  enjoying 
his  property — just  as  much  as  if  there  had  been  an  actual  for- 
feiture, the  deeds  are  binding  upon  Andrew  QUI,  and  the  Court 
will  give  effect  to  them,  and  hold  that  there  was  a  complete 
assignment  of  the  personal  estate  to  Bdbert  GHU  the  son. 

Mr.  Smart,  for  Andrew  QUTa  guardian : — 

If  Andrew  QUI  should  be  at  any  time  released  from  the  criminal 
lunatic  asylum,  he  would  be  entitled  to  get  this  deed,  which  was 
executed  by  him  when  insane,  without  proper  explanation,  and 
under  a  mistaken  notion  that  his  property  was  liable  to  be  for- 
feited, set  aside.  Being  executed  after  the  offence  for  which  he 
was  tried,  and  before  trial,  it  cannot  be  regarded  as  a  band  fde 
settlement :  Saunders  v.  Warton  (1)  The  effect  of  the  deeds  was 
not  fully  explained  to  Andrew  QiU,  and  they  were  executed  by 

(1)  11  W.  R  276. 
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y.-0.  B.  him  under  a  mistake  as  to  the  law ;  and  on  either  of  these  groauds 
1872       they  will  not  be  held  binding :  PhiUipsan  v.  Kerry  (1) ;  Bireh  r. 

HAimnro  Bloffra/ve  (2) ;  Davies  v.  Otty  (3).  The  assignment  of  the  per- 
Gnx.       sonalty  has  never  been  acted  upon  by  Robert  CUH,  who  has  shewn 

by  his  acts  that  he  considered  himself  as  a  mere  trostee  for  Lis 

brother  without  any  beneficial  interest. 

Mr.  W.  KardcikeyMx.  F.  Webby  and  Mr.  BadeocJc^  for  other  parties. 

Mr.  Kay,  in  reply : — 

As  against  the  party  who  executed  it,  and  has  not  filed  a  bill  to 
set  it  aside,  the  deed  must  be  treated  as  valid.  The  fieu^t  that  there 
was  no  conviction  does  not  make  the  deed  ipso  facto  void,  bat  only 
voidable ;  and  here  no  steps  have  been  taken  to  impeach  it.  An 
instrument  between  two  parties,  though  entered  into  for  a  purpose 
which  may  be  considered  fraudulent  as  against  some  third  petson, 
may  yet  be  bincUng  as  between  themselves :  Shaw  r.  Jeffery  (4) ; 
and  the  party  who  has  executed  it  is  estopped  from  setting  up  its 
invalidity :  Phillpotts  v.  PhiUpotts  (5). 

Sir  James  Bagok,  V.O.  : — 

It  is  not  too  much  to  say  that  And/rew  QUI  has  always  been 
treated  as  insane.  At  the  trial  in  1857  he  was  proved  to  be  a  man 
of  weak  intellect,  and  subject  to  ungovernable  fits  of  passion,  and 
was  found  not  guilty  on  that  ground.  If  he  had  been  sane  these 
ungovernable  fits  of  passion  would  have  been  no  excuse.  I  agree 
there  was  no  bargaining  on  the  part  of  Bdbert  QtUy  but  still  he  was 
a  trustee.  It  remains,  then,  to  be  considered  under  what  cireom- 
stances  the  deed  executed  by  this  insane  man  was  executed.  It  is 
quite  clear  from  the  evidence  that  there  was  no  motive  on  the 
mind  of  Andrew  OtU  in  executing  these  voluntary  deeds  bat  to 
defeat  a  forfeiture  in  the  event  of  his  conviction  for  felony.  This 
was  a  motive  in  the  mind  of  an  insane  man,  and  the  only  event  witli 
a  view  to  which  these  deeds  were  executed  never  occurzed.  Bcberl 
GiU  knew  that  he  was  a  trustee,  and  no  less  a  trostee  after  than 

(1)  11  W.  R  1034.  (3)  34  L.  J.  (Ch.)  252. 

(2)  Amb.  261  (4)  13  Moo.  P.  C.  432. 

(5)  10  C.  B.  86. 
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before  the  execution  of  the  deeds,  and  he  never  touched  any  portion 
of  the  money.  The  deed  was  a  purely  gratuitous  deed,  executed 
by  an  insane  man  under  a  total  misapprehension,  and  for  a  purpose 
which  has  not  taken  effect,  and  no  effect  can  be  given  to  it  in  favour 
of  the  Petitioners  claiming  under  liolw^  Oitt.  The  deed  was  wholly 
inoperative,  and  I  cannot  order  payment  of  the  money  to  the 
Petitioners. 

Solicitors  :   Mr.  Moon ;   Mr.  William  Smith ;  Messrs.   Vizard^ 
CrowdeVy  db  Co. 


V.-O.  B. 

1872 


KAHNINa 
V, 

Gill. 


In  re  BEAK'S  ESTATE. 
BEAK  V.  BEAK 

[1870    B.    272.] 

Donatio  Mortis  Causa — Gift  of  Cheque  with  Delivery  of  Bank  Pass-booh — 

Cheque  not  presented  in  Donor's  Lifetime. 

The  delivery  by  a  donor,  in  his  last  illness,  of  a  cheque  on  his  bankers  was 
accompanied  by  a  delivery  of  his  bankers'  pass-book.  The  cheque  not 
having  been  presented  until  after  the  donor's  death  :— 

ffeldf  that  the  gift  was  not  a  good  donatio  mortis  causa. 

Adjourned  summons. 

In  the  administration  of  the  estate  of  Daniel  Beaky  an  intestate, 
a  claim  for  £4000  was  made  by  his  nephew,  Isaac  Beak,  under 
these  circumstances : — 

In  May,  1864,  the  claimant  went  to  live  with  his  uncle,  who 
was  a  &rmer  at  Kempsfordfy  Gloucestershire,  and  assisted  him  to 
carry  on  his  business.  On  Monday,  the  11th  of  July,  1870,  the 
intestate,  being  in  his  last  illness,  requested  his  housekeeper  to 
draw  a  cheque  on  his  bankers,  in  favour  of  the  claimant,  for  £4000. 
This  she  did,  and  the  intestate  signed  it.  He  locked  it  up  in  his 
bureau,  and,  when  he  saw  the  claimant  on  the  same  day,  did  not 
allude  to  the  subject  further  than  to  say  to  him,  ^'The  cheque 
will  be  aU  right."  Upon  the  claimant  asking  "  What  cheque  ?" 
the  intestate  said  that  he  (the  claimant)  would  very  soon  know. 

On  the  afternoon  of  Thursday,  the  14th,  the  intestate  asked  for 
his  nephew ;  and  on  being  told  he  was  out,  requested  the  house- 
keeper to  giro  him  the  cheque  and  his  bankers'  pass-book,  and  at 


V.-C.  B. 

1872 
March  14. 


Beak. 
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V.-C.  B.     the  same  time  told  her  there  were  some  little  bills  to  pay  and 

1872        some  small  cheques  to  go  into  the  bank.    The  intestate  then 

^^e       signed  a  cheque  in  blank  to  pay  the  little  bills,  and  told  the  house- 

^l^m     keeper  that  there  was  plenty  of  money  remaining  to  meet  the 

cheque  in  the  claimant's  favour. 

«.  On  the  evening  of  the  sa&ie  day  the  claimant  went  to  his  nnde's, 

and  received  from  the  housekeeper  the  cheque  and  the  bank-book. 
He  then  went  to  his  uncle's  room,  saw  him,  and  thanked  him. 

At  about  three  o'clock  on  the  afternoon  of  Friday,  the  15th  of 
July,  the  intestate  died.  On  the  following  day  the  claimant  pre- 
sented the  cheque  at  the  bank  at  Cirencester  ;  but  on  his  mention- 
ing to  the  bank  clerk  the  fact  that  his  uncle  was  dead,  payment 
was  refused. 

The  balance  at  the  bank  to  the  credit  of  the  intestate  at  his 
death  was  £4840  ISs.  6d. 

Mr.  Amphlett,  Q.C.,  and  Mr.  W.  Kardake,  for  the  claimant : — 

It  is  not  denied  that  the  gift  of  a  cheque  by  the  drawer  daring 
his  lifetime,  not  presented  till  after  his  death,  cannot  be  maintained 
as  a  transaction  inter  vivos,  because  something  more  was  required 
to  have  been  done. 

But  the  question  is  difierent — whether  it  may  not  be  sup- 
ported as  a  donatio  mortis  causa  1  There  is,  no  doubt,  a  difficulty 
here,  but  it  may  be  removed  by  the  circumstance  of  the  addi- 
tional delivery  of  the  bankers'  pass-booL  Although  the  pass-book 
did  not  contain,  and  was  not  evidence  of,  any  agreement  or  contract 
on  the  part  of  the  bankers  to  pay  the  debt,  yet  its  delivery  was 
a  representation  by  the  intestate  that  there  was  a  debt  due  to  him, 
out  of  which  the  sum  stated  in  the  cheque  might  be  paid. 

In  Hewitt  v.  Kaye  (1),  where  Lord  BomUly,  M.B.,  decided  that 
the  simple  gift  of  a  cheque  by  the  drawer  not  presented  by  the 
drawee  till  after  the  donor's  death  was  not  a  good  donatio  mortis 
causa,  His  Lordship  expressly  excepted  the  case  of  where,  as  in 
Amis  V.  Witt  (2),  "  the  donor  gave  the  donee  a  document^  by  which 
the  bankers  acknowledged  that  they  held  so  much  money  belonging 
to  the  donor  at  his  disposal ;  and  it  was  held  that  the  delivery  of 
that  document  conferred  upon  the  donee  the  right  to  receive  the 
(1)  Law  Rep.  6  Eq.  198.  (2)  33  Beav.  619. 
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money.*'    In  this  instance  the  delivery  of  the  pass-book  was  equi-     V.-C.  B. 
Talent  to  the  gift  of  the  deposit  note  in  Amis  v.  Witt  (1).  (1872 

[They  also  cited  Bromley  v.  Brunion  (2).]  jn  „ 

Beak's 

Hr.  Kay,  Q.C.,  and  Mr.  CooJcson,  for  the  Plaintiff;  and 

Mr.  Swanrianf  Q.C.,  and  Mr.  Chrdham  Hadings,  for  the  De- 
fendanty  the  administrator.  i^^^. 

Sib  James  Bacon,  V.C: — 

I  think  this  case  is  covered  entirely  by  authority. 
The  only  circumstance  that  seemed  at  first  sight  to  distinguish 
it  was  the  delivery  of  the  bankers'  acknowledgment  of  debt.  But 
the  difference  between  a  deposit  note,  which  was  the  document 
delivered  over  in  the  case  of  Amis  v.  Wiit,  and  a  pass-book  is 
•enormous.  A  pass-book  is  not  in  any  degree  in  the  nature  of  a 
bond  or  an  agreement. 

The  estate  of  the  intestate  has  to  be  administered  by  his  repre- 
sentatives ;  and  the  authorities  are  dear  and  distinct,  that  where 
a  man  draws  a  cheque  and  gives  it  to  somebody,  if  that  cheque  is 
not  presented  till  after  the  donor's  death,  for  the  amount  of  the 
cheque  his  estate  is  not  L'able.  I  cannot  see  that  the  delivery  of 
the  bank  pass-book  makes  any  difference.  It  is  said  to  amount  to 
a  representation  by  the  intestate  that  the  bank  were  indebted  to  him 
in  the  amount  stated.  I  am  not  sure  that  it  did  amount  to  such  a 
representation ;  and  if  it  did,  I  do  not  see  how  such  a  representation 
distinguishes  the  case  from  the  authorities  that  have  been  cited. 

It  is,  no  doubt,  very  unfortunate  that  the  intention  of  the 
parties  should  have  been  disappointed  by  the  death  of  the  donor ; 
but  though  I  regret  the  result,  I  cannot  alter  the  law. 

The  claim  must  be  disallowed ;  and  I  cannot  allow  the  claimant 
any  costs. 

The  costs  of  the  Plaintiff  and  Defendant  will  come  out  of  the 
estate. 

Solicitor  for  the  Claimant :  Mr.  Crawdy. 
Solicitors  for  the  Plaintiff:  Messrs.  Price  db  Bolton. 
Solicitors  for  the  Defendant :  Messrs.  Deane  &  Chubb,  for.  Mj*. 
Chtibb,  Malmesbury. 

(1)  33  Bear.  619.  (2)  Law  Rep.  6  Eq.  275. 
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March  16. 


V.-0.  B.  ASTON  V.  MEEEDITH. 

/ 

J^  [1869    A.    34.] 

Fractice — Partition  Act,  1868 — Payment  out  of  proceeds  of  Sale, 

The  Court  will  not  make  an  order  for  payment  out  to  trustees  of  money 
produced  by  a  sale  under  the  Partition  Act,  1868,  where  it  had  been  p^d 
into  Court,  and  some  of  the  persons  interested  were  married  women,  and 
resident  in  Australia. 

XHIS  was  a  suit  iBstituted  under  the  Partition  Ad,  1858  (31  &  32 
Yict.  c.  40),  for  a  sale  in  lieu  of  partition.  At  the  original  hearing  of 
the  cause  inquiries  were  directed  as  to  who  were  the  parties  in- 
terested^ and  in  what  shares.  At  the  hearing  on  first  farther  con- 
sideration a  sale  was  directed.  The  case  is  reported  (1),  where  the 
facts  are  fully  stated.  The  property  having  been  sold,  and  tiie 
purchase-money  paid  into  Courts  the  cause  now  came  on  for  hearing 
on  second  further  consideration. 

The  property  was  divisible  into  thirteenths.  One  of  the  persons 
interested  was  an  infant.  Four  of  the  persons  interested,  two  of 
whom  were  married  women,  were  resident  in  England;  and  the 
persons  entitled  to  the  other  shares,  two  of  whom  were  married 
women,  were  resident  in  Australia.  The  purchase-money  had  been 
invested,  and  was  now  represented  by  £12,500  2«.  5(2.  consols. 

Mr.  Kay,  Q.C.  (Mr.  L.  Field  with  him),  for  the  Plaintiffs  (the 
surviving  trustee  of  the  settlement,  and  his  wife,  who  was  entitled  to 
one  share),  asked  that  the  fund  in  Court,  with  the  exception  of  the 
infant's  share,  which  was  to  be  carried  to  her  separate  account, 
might,  under  sect.  23  of  the  Leases  and  Sales  of  Settled  Estates 
Act  (19  &  20  Vict  c.  120),  which  is  incorporated  in  the  Far- 
tition  Act,  1868  (31  &  32  Vict.  c.  40,  s.  8),  be  paid  over  to  the 
PlaintifiF,  the  surviving  trustee,  jor  to  have  a  •  new  trustee  to  be 
approved  by  the  Court,  in  order  that  it  might  be  paid  by  them 
to  the  persons  entitled.  In  consequence  of  many  of  the  persons 
interested  being  in  Australia,  great  delay  and  expense  would  be 
incurred  if  these  shares  were  ordered  to  be  paid  out  to  them  in 

(1)  Law  Rep.  11  Eq.  601. 
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the  usual  manner^  and  powers  of  attorney  had  consequently  to  be 
obtained.  He  referred  to  cases  under  tlie  Lcmds  Clauses  ConsoUda- 
iion  Act,  1845,  and  other  cognate  Acts,  in  which  similar  orders  had 
been  made :  Be  Roberts  (1) ;  Chranly.  Orant  (2) ;  and  distinguished 
the  present  case  from  Hiffffs  y.  DorJeis  (3),  in  which  Vice-Chancellor 
Wiekens  had  declined — a  married  woman  and  an  infant  being  the 
only  persons  interested — ^to  order  the  money  produced  by  a  sale 
under  the  Act  to  be  paid  to  trustees. 

Mr.  E.  C.  Dunn,  for  the  Defendant  and  persons  served  witli 
notice  of  the  decree  (the  other  persons  interested),  supported  the 
application. 

Sib  James  Bacok,  V.C,  said  that,  although  he  was  always 
anxious,  where  it  was  possible,  with  due  regard  to  the  protection 
of  the  persons  interested,  to  save  as  much  as  possible  delay  and 
expense,  he  did  not  think  he  should,  under  the  circumstances  of 
the  case,  be  justified  in  making  the  order  applied  for.  The  fund 
must  accordingly  be  paid  out  to  the  persons  interested  in  the 
usual  manner. 

Solicitors  for  all  parties :  Messrs.  Field,  Boseoe,  Fieid,  &  Francis. 


v.-O.  B. 

1872 


Aston 
Meredith. 


HAKDING  V.  HARDING. 

[1870    H.    10.] 
Mortgage^Administration — Vendofi's  Lien — 30  &  31  Vict,  c.  69. 

A  lien  for  unpaid  purchase-money  is  not  a  charge  by  way  of  mortgage, 
under  statute  30  &  31  Vict  c.  69,  where  the  purchaser  dies  intestate. 

Further  consedebation. 

John  Martin  Harding  died  intestate  on  the  11th  of  November, 
18679  haying  in  his  lifetime  contracted  with  the  Ecclesiastical 
Commissioners  for  the  purchase  of  the  reversion  in  fee  simple  ex- 

(1)  7  Jur.  (K.S.)  818 ;  9  W.  R.  758.  (2)  6  N.  R.  347. 

(3)  Law  Rep.  13  Eq.  280. 
YoL.  XIIL  2  0  2 


V.-C.  B. 

1872 

Hiareh  22. 


Habdoig 


494  EQUTTT  GASES.  [L.B. 

v.-a  B.     pectant  npon  a  church  lease  for  years,  which  was  equitably  Tested 

1872        in  him,  of  certain  hereditaments  which  had  belonged  to  the  See 

Habding     o^  Durham.    The  intestate  had  accepted  the  title,  and  nothing,  at 

his  death,  remained  to  complete  the  transaction  but  the  payment 

of  the  purchase-money  and  the  execution  of  the  conveyance. 

The  heir-at-law  instituted  this  suit  against  the  administratrix  to- 
have  the  intestate's  personal  estate  administered,  and  to  have  the 
contract  carried  into  effect  for  his,  the  heir's,  benefit  at  the  expense 
of  the  personal  estate. 

Mr.  Kay,  Q.C.,  and  Mr.  Eorton  SmUh,  for  the  Plaintiff,  sub- 
mitted that  the  heir  was  entitled  to  have  the  contract  so  carried 
into  effect.  Mr.  Locke  King*s  Act  (17  &  18  Vict  c.  113)  had  been 
held  not  to  extend  to  a  lien  for  unpaid  purchase-money:  Hood  r. 
Hood  (1) ;  Seton  on  Decrees  (2) ;  and  although  by  the  Amendmad 
Act  (30  &  31  Vict  c.  69),  s.  2,  the  word  ''  mortgage  "  in  the  con- 
struction of  these  statutes  had  been  extended  to  any  lien  for  un- 
paid purchase-money  upon  any  lands  or  hereditaments  purchased 
by  a  testator,  that  extended  meaning  of  the  word  '' mortgage  "^ 
did  not  apply  to  the  case  of  contracts  entered  into  by  intestates 

[They  also  referred  to  Darfo  Vend,  and  Pur.  (3).] 

Mr.  Trendett,  for  the  administratrix,  and  Mr.  Curreif,  for  some  of 
the  next  of  kin,  submitted  the  point  to  the  Court. 

The  Yige-Changellob  thought  the  heir-at-law  was  entitled  to- 
the  relief  he  sought  The  language  of  the  Amendment  Act  was 
express,  and  the  present  was  a  easua  omiaom  therein. 

Solicitors:  llessrs. Sharp d  VUiffiorne ;  tleasrs. Bogermm d Ford, 

(1)  5  W.  B.  747;  3  Jor.  (K^)  684.  (2)  F^  27S. 

(3)  Page  670. 
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Dee,  16. 


In  re  PABKER'S  ESTATE.  v.-c.  B. 

Lands  Clauses  Ad,  lBiB^Beinvesimmt'-Ck>sU.  ^^ 

On  the  Peiition  of  all  parties  interested  a  railway  company  was  ordered  to 
pay  the  costs  of  a  reinvestment  in  freeholds  of  a  fand  in  Court  representing 
the  proceeds  of  leasehold  houses  taken  by  the  company. 

William  PABKEB,  by  wni  dated  the  30th  of  March,  1837, 
bequeathed  his  leasehold  messaages  in  Northampton  Street,  Isling- 
ton, held  by  him  for  the  residue  of  a  term  of  sixty-six  years,  from 
the  25th  of  December,  1824,  and  ground  rents  of  £16  per  annum, 
arising  out  of  leasehold  messuages  in  Essex  Street,  held  for  a  term 
of  sixty-three  years,  from  the  25th  of  December,  1821,  to  his  son 
WSUam  Pa/rher  for  life,  and  after  his  death  upon  trust  for  all  his 
children  who  should  attain  twenty-one  years.  The  lands  in  Essex 
Street  were  taken  by  the  Chreat  Northern  BaUway  Company,  and 
the  purchase-money,  £330,  was,  in  1852,  upon  the  Petition  of 
William  Parker,  the  tenant  for  life,  laid  out  in  the  purchase  of  a 
leasehold  house  in  Islington.  In  1870  the  Northampton  Street 
leaseholds  were  taken  by  the  Oreai  Northern  BaUvxiy  Company 
for  the  purposes  of  their  undertaking,  and  the  sum  of  £1804  was 
paid  into  the  bank  in  respect  of  purchase-money.  Of  this  sum 
£1080  was  invested  in  land.  A  contract  having  been  entered 
into  by  WxUiam  Parker  for  the  purchase  of  two  freehold  houses 
at  Beigate,  he  and  his  children,  all  of  whom  had  attained  twenty- 
one,  had  presented  a  Petition  praying  that  the  purchase  of  the 
freehold  houses  might  be  approved  as  a  fit  and  proper  purchase 
wherein  to  invest  the  balance  in  Court  of  the  purchase-money  of 
the  Northampton  Street  leaseholds. 

Mr.  Everitt,  in  support  of  the  Petition. 

Mr.  T,  Stevens,  for  the  Chreat  Northern  BaUway  Company^  ob- 
jected to  paying  the  costs  of  this  second  reinvestment.  The  pro- 
posed purchase  of  freeholds  with  a  fund  derived  from  personal 
estate  (leaseholds)  was  not  a  reinvestment  authorized  by  sect.  69 

of  the  Lands  Clauses  Act,  1845,  of  '*  lands  to  be  conv^F^,  limited, 

2  0  2  2 
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V.-C.  B.     and  settled  upon  the  like  uses,  tmsts,  and  purposes,  and  in  the 

1872        same  manner,  as  the  lands  in  respect  of  which  the  money  shall 

In  ^       have  been  paid  stood  settled,"^  of  which  alone,  under  sect.  80,  the 

Es"te**     company  would  be  ordered  to  pay  the  costs.    The  entire  nature 

— -        of  the  property,  contrary  to  the  intention  of  the  Act>  would  be 

changed  by  this  conyersion  of  leaseholds  into  freeholds,  so  that  it 

would  be  impossible  to  settle  the  lands  purchased  **  upon  the  like 

uses,  trusts,  and  purposes."    The  Petitioners  were  all  Bui  juris,  and 

entitled  between  them  to  the  whole  fund  absolutely.    Let  diem 

take  the  money  and  do  what  they  like  with  it,  but  the  company 

ought  not  to  be  ordered  to  pay  the  costs  of  the  purchase,  especially 

as  they  had  already  paid  the  costs  of  a  reinvestment  of  part  of  the 

fund. 

Sib  James  Bacoit,  Y.C,  was  of  opinion  that  the  proposed  re- 
investment was  substantially  a  settlement  upon  the  like  uses,  and 
made  the  order  as  prayed,  and  directed  the  costs  to  be  paid  by  the 
company  according  to  the  Act. 

Solicitors:  Mr.  0.  K  Freeman;  Messrs.  Johnston,  FarjtAar,  d 
Leeeh. 
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BAILE  V.  BAILE.  v.-C.  w. 

[1863    B.    188.]  '  J572 

Solicihr  and  Client'-Friendh/  Suit-^  Infant  PUintiff^Adopiim  of  Suit^  Feb.  9^,  17. 
Charge  an  Seal  Estate  '' pr€8€rved'*^22  <fe  23  Vict.  c.  127,  8.  28. 

The  bill  in  this  smt  was  filed  on  the  15th  of  Jane,  1863,  hj  M.  J.,  as  next 
friend  of  the  then  infant  Plaintiff,  for  a  guardian,*  directions  as  to  the  main- 
tenance of  the  Plaintiff  and  his  brothers  and  sisters  (Defendants),  accounts  of 
the  estate  of  the  testator  (their  grandfather),  and  for  a  receiver.  The  solicitor 
employed  by.  the  next  friend  was  a  Mr.  J.  On  the  4th  of  July  a  decree 
was  made,  directing  inquiries  as  to  the  testator's  real  estate ;  and  on  the  6th 
of  February,  1864,  the  Chief  Clerk  made  his  certificate  that  the  real  estate 
was  worth  about  £350  per  annum.  On  the  2nd  of  March,  1864,  an  order 
was  made  for  the  appointment  of  a  guardian  and  receiver,  and  allowing  a 
sum  of  £220  per  annum  for  the  maintenance  of  the  Plaintiff  and  the  Defen- 
dants. On  the  10th  of  August,  1866,  Mr.  /.,  the  solicitor,  died.  On  the  14th 
of  October,  1867,  the  infant  Plaintiff  attained  twenty-one  years  of  age.  In 
November,  1867,  he  disentailed  the  real  estate  (of  which  he  was  tenant  in 
tail  under  his  gmndfather^s  will).  In  June,  1868,  he  obtained  an  order  to 
discharge  the  receiver ;  and  on  the  10th  of  February,  1872,  procured  an 
order  to  change  his  solicitor.  On  a  petition  presented  under  the  22  &  23 
Vict,  c  127,  by  the  personal  representative  of  the  solicitor,  to  establish  a  charge 
on  the  real  estate  for «/.'«  costs : — 

Meldf  that  the  suit  was  properly  instituted,  and  the  solicitor  duly  **  em- 
ployed" on  behalf  of  the  infant;  that  th^  property  was  "preserved"  in 
the  suit  for  the  benefit  of  the  infant  through  the  instrumentality  of  the 
solidtor ;  that  the  infant  had,  on  attaining  twenty-one,  adopted  the  suit ; 
that  the  Statute  of  Limitations  was  not  a  bar  to  the  claim ;  that  the  personal 
representative  of  the  solicitor  could  present  the  petition ;  and  that  an  order 
must  be  made  upon  it. 

Petition. 

Oeorge  Baile,  by  his  will,  dated  the  15th  of  November,  1828, 
deyised  and  bequeathed  certain  freeholds  and  leaseholds  in  Wales 
to  his  son  Wittiam  BaUe  for  life,  with  remainder  to  his  first  and 
and  other  sons  in  tail,  with  remainder  to  his  daughters  in  tail,  with 
divers  remainders  over ;  and  bequeathed  the  residue  of  his  per- 
sonal estate  to  trustees  upon  tmst  (in  the  events  which  happened) 
for  his  son  absolutely.  The  testator  made  two  codicils,  dated 
respectively  the  2nd  of  May,  1829,  and  the  23rd  of  October,  1829, 
by  each  of  which  he  devised  other  freeholds  to  the  trostees  of 
his  will  upon  trusts  similar  to  the  limitations  in  the  will.    The 
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y.-G.  W.     testator  died  on  the  11th  of  NoTember,  1831,  leaving  William  Baik 

1872        his  only  child  and  heir-at-law,  then  an  infant  of  seven  years  of  age. 

^2[u       ^  1833  a  snit  was  instituted  for  the  administration  of  the  testator's 

^  ^*         estates,  in  the  coarse  of  which  the  rents  and  profits  of  the  real 

estate  were  duly  accumulated,  and  such  accumulation  was  paid  to 

William  Bade  on  his  attaining  the  age  of  twenty-one  years.  He 
married,  survived  his  wife,  and  died  intestate ;  in  April,  1863, 
leaving  seven  children,  all  then  in&nts.  The  Plaintiff,  William 
Qeorge  JBatZe,  was  his  heir-at-law  and  tenant  in  tail  of  the  free- 
holds devised  by  the  testator^s  will  and  codicils.  William  BaUe 
did  not  appoint  any  guardian  to  his  children. 

The  bill  in  the  suit  of  Baile  v.  BaUe  was  filed  on  the  15th  of 
June,  1863,  by  Mary  Jones,  the  Plaintiff's  maternal  grandmother, 
as  his  next  friend ;  and  it  prayed  for  the  appointment  of  a  guardian 
to  the  Plaintiff  and  his  brothers  and  sisters  (the  Defendants),  or  to 
the  Plaintiff;  for  directions  as  to  the  maintenance  and  education 
of  the  Plaintiff  during  his  minority,  having  regard  to  the  circam- 
stances  of  the  Defendants ;  for  the  necessary  and  proper  accounts 
and  directions  in  the  suit ;  and  for  a  receiver  of  the  rents  and 
profits  of  the  hereditaments  and  premises  to  which  the  Plaintiff 
was  entitled  under  the  will  and  codicils  daring  his  minority. 

Mr.  John  Budden  Jeffries  then  acted  as  the  solicitor  for  Mrs. 
Mary  Jones,  the  next  friend  of  the  Plaintiff. 

On  the  4th  of  July,  1863,  a  decree  was  made  by  which  inquiries 
were  directed  as  to  the  children  of  William  BaUe,  and  the  real 
estate  devised  by  the  will  and  codicils  of  the  testator,  and  the 
rents  and  profits  thereof  accrued  since  the  death  of  William  BaUe ; 
and  it  was  ordered  that  a  receiver  thereof  should  be  appointed, 
together  with  a  guardian  of  the  Plaintiff  and  his  brothers  and 
sisters. 

On  the  6th  of  February,  1864,  the  Chief  Clerk  made  his  certi- 
ficate as  to  the  ages  of  the  children,  and  stated  (inter  alia)  that 
the  gross  annual  value  of  the  testator's  real  estate  was  £349  12&   . 

On  the  22nd  of  March,  1864,  by  an  order  made  in  the  suit,  on 
the  application  of  the  Plaintiff,  the  sum  of  £220  per  annum  was 
allowed  for  the  maintenance  and  education  of  the  children ;  and 
the  Bev.  D.  Jones  was  appointed  their  guardian,  and  receiver  of 
the  real  and  personal  estates  of  the  testator. 
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On  the  lOih  of  August,  1866,  Mr.  John  Budden  Jeffries  died,     y.-a  w. 
having,  by  his  will,  appointed  his  widow,  his  executrix,  who  duly       1872 
proved  his  will.  Baum 

On  the  14th  of  October,  1867,  the'  Plaintiff  attained  his  age  of      g^ 
twenty-one  years.  

By  an  indenture  duly  inrolled,  dated  the  20th  of  November, 
1867,  and  made  between  the  Plaintiff,  of  the  one  part,  and  Mary 
JaneSj  his  next  friend  in  the  suit,  of  the  other  part,  the  Plaintiff,  in 
<xmsideration  of  natural  love  and  affection,  granted  to  her  and  her 
heirs  a  portion  of  the  real  estate  devised  by  the  will  of  the  testator, 
.and  worth  £131  l8.  per  annum,  to  hold  the  same  freed  and  dis- 
<»harged  from  the  estate  in  tail  of  the  Plaintiff,  and  the  remainders 
expectant  thereon  to  the  use  of  Mary  Jones,  her  executors,  adminis- 
trators, and  assigns,  for  ten  years  from  the  date  of  that  indenture, 
upon  the  trusts  thereinafter  declared,  and  subject  thereto,  to  the 
use  of  the  Plaintiff,  his  heirs  and  assigns.  The  trusts  of  the  ten 
years'  term  were  for  the  maintenance  of  the  brothers  and  sisters  of 
the  Plaintiff;  and  the  indenture  contained  a  power  for  Mary  Jones 
to  lease  and  give  receipts. 

All  the  real  estate  devised  by  the  will  of  the  testator,  other  than 
that  comprised  in  that  indenture,  had  been  sold  by  the  Plaintiff  to 
purchasers ;  without,  as  it  was  alleged,  notice  of  the  claim  herein- 
after mentioned. 

On  the  25th  of  June,  1868,  an  order  was  made,  on  the  applica- 
tion of  the  Plaintiff  for  discharging  the  receiver,  and  for  the  passing 
of  his  final  accounts.  Messrs.  Vizard  &  Co.  acted  as  the  solicitors 
on  this  application.  The  accounts  had  not  yet  been  passed ;  bu 
it  was  stated  at  the  Bar  that  there  had  always  been  a  balance, 
although  sometimes  a  small  one,  in  favour  of  the  receiver. 

The  widow  of  Mr.  John  Budden  Jeffries  presented  a  petition  on 
the  10th  of  January,  1872,  stating  the  facts  as  above  set  forth,  and 
also  as  follows : — 

^Mr.  John  Budden  Jeffries  was  employed,  by  and  acted  as 
the  solicitor  of,  Mary  Jones,  the  next  friend  of  the  Plaintiff  in  the 
^t  of  BaSe  v.  Baile,  to  prosecute  it ;  and,  as  such  solicitor,  he, 
until  his  death,  prosecuted  and  conducted  the  suit  ftnd  procured 
the  decree,  and  such  of  the  orders  hereinbefore  stated  as  were  made 
•during  his  life,  ta  be  made  and  pronounced ;  and  by  means  of. 


Baile. 
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y.-G.  W.     Buoh  decree  and  orders  the  real  estate  of  the  testator  was  preserved 
1872        for  the  benefit  of  the  Plaintiff  and  those  claiming  under  him. 
BaiiI  *'  ^^*  •f^ohn  Budden  Jeffries  became  entitled  to  receive  and  be 

paid  certain  costs,  charges,  and  expenses  of  and  in  relation  to  the 
suit,  which  costs,  charges,  and  expenses  had  never  been  taxed,  and 
no  part  thereof  had  ever  been  paid ;  and  at  the  death  of  Mr.  John 
Budden  Jeffries  such  costs,  charges,  and  expenses  were  due  to  him ; 
and  the  same  were  then  due  to  his  estate. 

**  The  indenture  of  the  20th  of  November,  1867,  was  executed 
without  any  valuable  consideration ;  and  at  the  time  of  the  execu- 
tion thereof  all  the  parties  thereto  had  notice  that  Mr.  Jchn 
Budden  Jeffries  had  been  employed  to  prosecute  the  suit,  and  that 
the  property  comprised  in  the  indenture  had  been  preserved  by 
his  instrumentality." 

The  Petition  then  prayed  a  declaration  that  Mr.  John  Budden 
Jeffries  had  been,  and  that  the  Petitioner,  as  his  personal  represen* 
tative,  was,  entitled  to  a  charge  upon  the  property  comprised  in 
the  indenture  of  the  20th  of  November,  1867,  for  the  taxed  costs, 
charges,  and  expenses  of  or  in  reference  to  the  suit  of  BaUe  t. 
Baile;  and  that  those  costs,  charges  and  expenses,  and  also  the 
costs  of  the  Petitioner  of  and  incident  to  that  application  might 
be  taxed  as  between  solicitor  and  client;  and  that  the  amount 
of  such  costs,  charges,  and  expenses,  when  taxed,  might  be  raised 
and  paid  to  the  Petitioner  as  the  personal  representative  of  Mr. 
John  Budden  Jeffries,  by  sale  or  mortgage  of  the  property,  or  of  a 
competent  part  thereof. 

On  the  10th  of  February,  1872,  the  Plaintiff  obtained  an  order 
to  change  his  solicitor  in  the  suit,  by  appointing  Mr.  John  WHUams 
as  such  solicitor,  in  the  place  of  Mr.  John  Budden  Jeffries.  Messrs. 
Dobinson  &  Oeare  were  then  appointed  agents  for  him,  in  the  place 
of  Messrs.  Vizard  dk  AnsHe. 

Mr.  Lindiey,  Q-C.,  and  Mr.  Freeting,  for  the  Petitioner : — 

The  question  in  this  case  depends  on  the  construction  of  the 
28  &  24  Vict.  c.  127,  s.  28. 

That  section  provides  that  in  every  case  in  *^  which  an  attorney  or 
solicitor  shall  be  employed  to  prosecute  or  defend  any  suit^  matter, 
or  proceeding,  in  any  Court,  it  shall  be  lawful  for  the  Court  to 


VOL.  Xm]  EQUITY  CASES.  501 

declare  such  attorney  or  solicitor  entitled  to  a  charge  upon  the     v.-C.  W. 
property  recovered  or  preserved;    and   upon  such  declaration        IS72 
being  made^  such  attorney  or  solicitor  shall  have  a  charge  upon       bj^ 
and  against,  and  a  right  to  payment  out  of,  the  property,  of  what-      ^  ^* 

soever  nature,  tenure,  or  kind  the  same  may  be,  which  shall  have        

been  recovered  or  preserved  through  the  instrumentality  of  any 
such  attorney  or  solicitor,  for  the  taxed  costs,  charges,  and  ex- 
penses of  or  in  reference  to  such  suit,  matter,  or  proceeding." 
Pausing  there,  it  seems  plain  that  if  we  were  now  seeking  only  to 
establish  a  lien  against  personal  estate,  we  should  have  no  di£S- 
culty.  But  this  is  a  case  of  real  estate :  Morffan  &  Davey  on 
Costs  (1).  Bonser  v.  Bradshaw  (2)  is  no  authority  against  us, 
because,  although  the  Court  in  the  first  instance  dech'ned  to  make 
a  declaration  of  charge  on  an  infant's  property,  it  did  so  after* 
wards,  when  he  had  attained  twenty-one :  Bomer  v.  Bradshaw  (3). 

The  Yice-Chakoellob  asked  whether  that  case  was  argued 
on  behalf  of  the  infant,  before  Sir  John  Stuart^  on  the  second 
application  to  him. 

Mr.  jB.  W.  E.  Forster  {amicuB  'Ctirite)  said  he  thought  it  was 
not 

Mr.  Lindley : — ^But  this  Plaintiff  appears  on  the  Petition,  which 
removes  all  difficulty  on  that  head. 
Then  we  come  to  these  questions : — 

1.  Was  this  property  "recovered  or  preserved*'  in  this  suit 
through  the  instrumentality  of  Mr.  Jeffries  ? 

2.  Did  the  Plaintiff  adopt  the  suit  on  attaining  his  majority  ? 

3.  Is  the  disentailing  deed  of  November,  1867,  a  bar  to  the 
Petitioner's  claim  ? 

As  to  the  first  question.  It  is  impossible  to  say  the  property 
was  recovered,  because  it  was  throughout  that  of  the  Plaintiff ; 
but  "preserved"  it  certainly  was  within  the  words  of  the  Act.  It 
was  necessary,  and  for  the  infant  Plaintiff's  benefit,  to  obtain  the 
appointment  of  a  receiver,  because,  in  the  absence  of  one,  there 
was  no  proper  band  to  receive  the  rents  and  profits  of  the  estate, 

(1)  Page  249. 
(2)  30  L.  J.  (Ch.)  159 ;  S.  G.  on  a  second  hearing,  4  Giff.  260. 

(3)  9  Jur.  (N.  S.)  1048. 
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y.^.  w.  and  they  might  have  been  lost.  A  receiver  and  gnardian  was 
1872  therefore  appointed  by  an  order  procured  by  Mr.  Jeffries;  and  the 
Tt^„,  rents  were  saved  and  applied  for  the  maintenance  of  the  family, 
^*-         and  in  keeping  up  and  repairing  the  property. 

In  WtUon  V.  lUmnd  (1)  a  solicitor  obtained  a  foreclosure  decree 

for  a  client.  The  client  afterwards  died,  and  a  decree  for  the 
administration  of  his  estate  was  made.  The  Court  under  this 
section  made  a  charging  order  for  the  costs  of  the  suit  against  the 
real  estate  of  the  client. 

In  Schclejidd  v.  Loekwood  (2)  the  Master  of  the  Bolls  said  the 
interest  in  that  case  was  clearly  not  recovered,  but  he  thought  it 
might  fiBtirly  be  said  to  have  been  *^  preserved."  The  Act  was 
intended  to  be  construed  liberally ;  and  solicitors  ought  not  to  be 
deprived  of  their  lien  in  matters  where  there  had  been  a  good  deal 
of  work  done. 

In  Twynam  v.  Porter  (3)  a  receiver  was  appointed,  and  it  was 
held  that  the  property  was  "  effectually  preserved." 

In  re  Keane  (4)  was,  no  doubt,  a  very  special  case;  but  it 
illustrates  the  principle  for  which  we  contend. 

But  in  Bailey  v.  BirchaU  (5)  the  solicitor  was  held  entitled  under 
the  Act  to  a  charge  on  the  property  recovered  or  preserved  irre> 
spective  of  his  client's  interest  in  it,  and  although  it  turned  out 
that  the  latter  had  not  any  interest  in  it  That  is  a  case  which  goes 
further  than  it  is  necessary  for  us  to  place  this  one. 

[They  also  cited  The  Phittipine  (6)  as  to  the  word  *'  preserved."] 

Then  as  to  the  second  question :  We  say  that  the  Plaintiff  not 
only  did  not  repudiate  the  suit  on  coming  of  age,  but  he  really 
adopted  it  He  attained  his  majority  in  October,  1867,  and  in 
November  of  the  same  year  he  executed  a  deed,  to  which  Mary 
JaneSj  **  the  next  friend  of  the  Plaintiff  in  this  suit,"  was  a  party. 
By  that  deed  he  disentailed  the  very  property  *'  preserved  "  in 
this  suit  In  1868  he  obtained  an  order  to  discharge  the  receiver, 
iind  in  February  last  (since  the  presentation  of  this  Petition)  he 
obtained  another  order  to  change  his  solicitor.  It  is  plain,  there- 
fore, that  he  has  adopted  the  suit 

(1)  4  Giff.  416.  (4)  Law  Bep.  12  Eq.  115. 

(2)  Law  Rep.  7  Eq.  83-87.  (5)  2  H.  &  H.  371. 

(3)  Ibid.  11  Eq.  181.  (€)  Law  Bep.  1  A  &  E.  309. 
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As  to  the  tliird  question :  The  deed  of  1867,  was  purely  volan-  V.-C.  W. 

tary,  and  not,  therefore,  of  any  statutory  or  other  force  as  against  1S72 

the  Petitioner's  claim.  Bailb 

[They  then  cited  23  &  24  Vict.  c.  127,  s.  28  {ad  finem),  and  ^^ 

Banser  v.  Bradshaw  (1) ;  and,  as  to  the  practice  with  reference        

to  an  infemt  Plaintiff's  getting  rid  of  his  next  friend,  DanidTs 
Chancery  Practice  (2).] 

Mr.  Oreene^  Q.C.,  and  Mr.  Murray  Browne,  for  the  Plaintiff: — 

This  Petition  is  not  within  the  statute. 

Bomer  v.  Bradshaw  expressly  decides  that  the  28th  section 
of  this  statute  does  not  apply  to  the  case  of  an  infant  Plaintiff;  and 
that  decision  has  not  been  overruled. 

The  section  itself  says,  '^  in  every  case  in  which  an  attorney  or 
solicitor  shall  be  ^  employed/  "  &c.  Here  the  solicitor  was  not  em- 
ployed by  the  infant  Plaintiff  at  all,  but  by  his  next  friend.  An  in- 
fant cannot  enter  into  a  binding  contract  of  retainer  with  a  solicitor ; 
and  it  is  only  when  the  solicitor  is  retained  by  a  person  capable  of 
contracting  with  him  for  the  prosecution  or  defence  of  any  suit, 
matter,  or  proceeding,  and  when,  being  so  retained,  he  recovers  or 
preserves  any  property  for  his  client,  that  he  is  entitled  to  the 
statutory  charge  on  that  property.  Even  where  a  solicitor,  employed 
by  some  one  person  who  can  employ  him,  recovers  or  preserves 
the  property  for  another,  there  is  not  such  an  employment  as  will 
bring  the  case  within  the  stittute.  But  the  present  is  a  stronger 
case  than  that.  There  is  a  distinction  between  the  case  of  a  mar- 
ried woman  and  an  infant  The  latter  is  absolately  disqualified 
from  employing  a  solicitor  so  as  to  bind  himself;  the  former, 
where  she  has  separate  estate,  is  not.  Here  there  was  no  '^  employ- 
ment" of  the  solicitor  within  the  Act. 

But  supposing  for  a  moment  that  there  was  a  sufficient  em- 
ployment of  the  solicitor  in  this  case,  the  property  must  ''be 
recovered  or  preserved  through  his  instrumentality"  before  he 
can  have  the  declaration  of  charge  on  it.  It  is  admitted  that  this 
property,  being  always  the  Plaintiff's,  was  not  "recovered"  for 
him.  But  it  is  said  it  was  '^  preserved."  Why  ?  It  never  was 
in  any  danger ;    no  one  threatened  it ;  there  were  no  adverse 

(1)  7  Jur.  (N.  8.)  231.  (2)  Page  73,  Ed,  1871. 
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V.-G.  W.  claims  to  it ;  no  one  was  in  any  possession  or  quasi  possession  of  it 
1S72  that  conid  lead  any  one  to  suppose  it  might  be  lost ;  and  it  is  now 
Baile  equally  in  the  position  it  would  have  been  in  if  no  soit  had  been 
instituted  with  respect  to  it.  Assuming,  however  (but  for  the 
sake  of  argument  only),  that  it  was  preserved,  for  whom  was  it 
preserved?  For  the  brothers  and  sisters  of  the  Plaintiff;  not  for 
the  Plaintiff  himself  And  therefore,  also,  there  was  no  due  pre- 
servation of  the  property,  so  as  to  make  it  chargeable  under  the 
statute.  So  far  from  the  Plaintiff  acquiring  any  additional  benefit 
from  the  suit,  his  interests  really  suffered  from  it,  because  the 
whole  object  of  it  was  to  provide  maintenance  for  the  family  gene- 
rally out  of  what  was  absolutely  his  own  property.  In  truth,  this 
suit  was  altogether  unnecessary ;  the  limitations  of  the  property 
by  the  will  were  all  legal ;  no  receiver  was  wanted ;  and  a  simple 
summons  presented  in  Chambers  would  have  secured  all  that  was 
actually  required. 

In  Wihon  v.  Bound  (1),  Scholefidd  v.  LocJcwood  (2),  7\pynam 
V.  Porter  (3),  and  In  re  Keane  (4),  something  was  either  recovered 
or  preserved  for  the  client  by  the  solicitor. 

Then,  can  it  be  said  that  the  Plaintiff  has  adopted  the  suit? 
Certainly  not.  He  procured  the  order  to  discharge  the  receiver 
in  1868,  after  he  had  attained  twenty-one.  But  that  was  to  get 
rid  of  the  suit ;  for  it  was  the  only  way  in  which  he  could  put 
himself,  though  the  full  legal  owner  of  the  estate,  into  the  receipt 
of  the  rents  and  profits  of  it.  To  say  that  a  step  taken  by  a  man  to 
free  himself  from  a  Chancery  suit  is  an  adoption  of  it,  is  somewhat 
startling.  So  the  argument  founded  on  the  order  to  change  his 
solicitor,  obtained  since  this  Petition  was  presented,  falls  with  the 
other.  All  that  the  new  solicitor  was  required  for  was  to  carry  out 
the  previous  intention  of  getting  rid  of  the  suit. 

Then  as  to  the  StaitUe  of  Limitations : 

The  last  order  that  was  obtained  through  the  instrumentality  of 
the  solicitor  in  this  suit  was  on  the  22nd  of  March,  1864.  His 
right  to  sue  for  the  costs  now  in  question  then  accrued  when  he 
had  done  all  that,  as  such  solicitor,  he  could  do.  He  died  on  the 
10th  of  August,  1866.    This  Petition  was  not  presented  till  the 

(1)  4  Giff.  416.  (3)  Law  Rep.  11  Eq.  181. 

(2)  Law  Rep.  7  Eq.  83.  (4)  Ibid.  12  Eq.  116. 
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10th  of  January,  1872.    If  this  were  a  case  of  personalty,  no  lien     v.-c.  w. 
could  now  be  set  up  in  respect  of  these  costs ;  and  no  charge  can       1972 
now,  therefore,  be  declared  for  ihem  under  the  statute.    It  is  true       bUe 
that  there  was,  in  1868,  an  order  to  discharge  the  receiver,  shewing      ^  ^' 

that  the  suit  was  then  pending.    But  the  solicitor  was  dead  at  that        

time,  and  his  representative  can  claim  no  benefit  from  that.  More- 
oTer,  a  solicitor's  bill  of  costs  is  barred  by  the  statute  unless  a 
continuiag  retainer  can  be  shewn ;  which,  in  this  case,  is  ex  neeessi" 
tote  impossible ;  at  all  events,  after  1864 :  Bothery  y.  Mwrnings  (1). 

But  supposing  it  is  open  to  the  Petitioner  to  contend  that  the 
Statute  of  Limitations  only  began  to  run  against  her  claim  from 
her  husband's  death  in  1866  (and  not  from  1864,  as  we  say), 
because  till  his  death,  there  was  a  continuing  retainer,  still  a  lapse 
of  five  years  and  a  half  has  intervened  between  that  time  and 
the  presentation  of  this  Petition.  There  has,  therefore,  been  great 
laches  on  her  part ;  the  effect  of  which  is  in  no  way  removed  by 
the  continuance  of  the  suit.  Moreover,  the  order  of  1868  really 
added  to  the  already  (as  we  say)  improperly  incurred  costs  of  the 
proceedings.  On  all  these  grounds  we  submit  that  this  Petition  is 
wrongly  presented,  and  must  be  dismissed  with  costs. 

[They  also  referred  to  SIumjo  v.  Neale  (2).] 

Mr.  Morgan^  Q.C.,  and  Mr.  Badeock,  for  the  Defendants^  and  also 
for  a  purchaser : — 

Be  Hooper  (3),  was  a  case  of  the  costs  of  a  solicitor  who  had 
acted  for  a  married  woman ;  but  it  shews  that  a  suit  of  this  kind 
must  be  hondjideB 

Then,  further,  the  Court  cannot  in  this  case  decide  in  favour 
of  the  Petitioner  without  overruling  Bonser  v.  BradsJuiw  (4).  On 
the  appeal  in  that  case,  the  Lords  Justices  thought  the  infant 
was  not  su£Sciently  represented.  He  did  not  appear  on  the  further 
hearing  before  the  Yice-Chancellor,  and  there  was  no  argument. 
If  he  had  appeared  and  consented  then,  any  order  could,  of  course, 
have  been  made.  The  Vice-Chancellor  seems  to  have  thought 
that  there  was  a  lien;  but  Shaw  t.  Neah  settles  the  question 
whether  a  solicitor's  lien  attaches  upon  real  estate. 

(1)  1  R  &  Ad.  16,  (3)  2  D.  J.  &  8.  91. 

(2)  6  H.  L.  C.  581.      :  (4)  10  W.  R.  48L 
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y.-C.  W.         The  last  item  of  work  done  by  this  solicitor  was  obtaining  the 
1872        order  of  1864,  and  by  analogy,  from  the  principle  of  Eos  parte 
Bi^       Turner  (1),  the  Statute  of  Limitaiums  is  clearly  a  bar  to  this 
3^       claim. 

Then  the  Petitioner  is  only  the  l^;al  personal  representatiTe 

of  Mr.  Jeffrtes. 

By  the  2  Geo.  2,  c.  23,  certain  rights  were  secured  and  remedies 
given  to  solicitors,  but  only  to  them  personally.  Those  remedies 
were,  for  certain  purposes,  extended  to  their  executors  and  ad- 
ministrators by  7  Will.  4,  c.  12;  but  by  the  6  &  7  Vict  c  73,  the 
whole  of  2  Geo.  2,  c.  23,  and  part  of  7  Will.  4,  c  12,  were  re- 
pealed :  Maddefard  y.  Austunek  (2).  Tiiere  is  no  reason  here  why 
this  Act  of  23  &  24  Vict  c  127,  s.  28,  should  be  extended  to  the 
legal  personal  representatives  of  a  solicitor :  WtUiams  Y.Oriffiik  (3). 
6  &  7  Vict  c.  73  (4),  applies  to  this  ease ;  and  until  the  Legisla- 
ture passes  another  statute  extending  the  right  to  present  a  petition 
of  this  kind,  now  possessed  by  a  solicitor,  to  his  legal  personal 
representatives — either  executors  or  administrators — they  cannot 

do  80. 

Further,  we  say  there  is  no  right  to  a  charge  on  real  estate  till 
the  Court  has  made  a  declaration.  The  statute  is  express  as  to 
that.  Sect.  28  says :  *'  All  conveyances  and  acts  done  to  defeat 
or  which  shall  operate  to  defeat,  such  charge  or  right  shall,  unless 
made  to  a  bond  fide  purchaser  for  value  without  notice,  be  abso- 
lutely void  and  of  no  effect  as  against  such  charge  or  right.** 

You  cannot  defeat  a  charge  before  it  exists,  and  the  words  do 
not  apply  where  you  have  a  conveyance  of  the  property  (here  we 
have  a  disentailing  deed)  before  the  declaration  is  made.  In  such 
case  you  can  have  no  declaration;  and  if  no  declaration,  no 
charge. 

The  Yige-Chakcellob  : — ^Do  I  understand  you  to  say  that  the 
words  of  the  statute  extend  only  to  the  nullification  of  any 
conveyance  made  after  the  declaration  of  charge  ? 

Mr.  Morgan : — ^Tes :  Tun/nam  v.  Porter  (5).    And  if  a  solicitor 

(1)  30  L.  J.  (Ch.)  29.  (4)  Dan.  Ch.  Pr.  ed.  1871,  ch.  xlir. 

(2)  3  My.  &  Gr.  423-425.  8. 1.  pp.  1712,  et  aeq, 

(3)  10  M.  &  W.  125.  (5)  Law  Rep.  11  Eq.  18L 
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does  not  get  His  charge  under  the  statute,  he  does  not  get  it     v.^.  w. 
against  real  estate  at  all :  Shaw  y.  Neale  (1).    It  may  be  different        1872 
with  respect  to  his  lien  on  personal  estate.  ^^ 

r. 

•  BAI1.E. 


Feb.  17.    Sib  John  Wickkns,  V.C.  : — 

The  enactment  under  which  this  Petition  is  presented  (23  & 
24  Yict  c.  127,  s.  28,)  applies  only  to  solicitors  "  employed  **  to 
conduct  suits,  matters,  or  proceedings.  The  word  **  employed  ** 
must  have  all  reasonable  weight  gi?en  to  it ;  but  to  say  that  it 
does  not  apply  to  a  solicitor  employed  in  good  faith  by  a  next 
Mend  on  behalf  of  an  infant  who,  when  he  comes  of  age,  adopts 
the  proceedings,  seems  to  me  a  narrow  construction  of  it. 

Further,  if  a  solicitor  institutes  proceedings  on  behalf  of  an 
in&nt,  and  dies  during  the  infancy,  and  the  proceedings  are  con- 
tinued by  a  second  solicitor  till  majority,  and  then  adopted  by  the 
infiEmt,  I  think  that  the  first  solicitor,  as  well  as*  the  latter,  must 
be  considered  as  **  employed  "  within  the  Act. 

Therefore  it  seems  to  me  reasonable  to  hold,  that  though  an 
infant's  estate  is  subject  to  no  lien  in  respect  of  proceedings  which 
he  tepadiates  when  he  comes  of  age,  his  position,  if  he  then  adopts 
the  proceedings,  is  in  this,  as  in  other  respects,  the  same  as  if  he 
had  been  an  adult,  and  originated  the  proceedings  himself.  This 
is  strictly  in  accordance  with  what  was  done  in  Bonser  y.  Bradr 
thaw  J  and  affords,  in  fact,  the  only  ground  on  which  all  that  was 
done  in  that  case  can  be  supported. 

The  first  question,  therefore,  iu  this  case  is,  whether  the  Plaintiff 
adopted  the  proceedings.  I  think  that  he  did.  Of  course,  the 
proceedings,  being  confined  to  the  preservation  of  the  property 
during  his  infancy,  dropped  when  he  came  of  age.  But  he  applied 
to  dischaige  the  receiver,  and  that  he  should  pass  his  accounts, 
and  intended,  no  doubt,  to  receive  any  balance  which  might  be  due. 
If  he  had  actually  received  such  a  balance,  it  would  have  been  a 
clear  adoption.  The  fact  that  (so  far  as  is  known)  none  is  due 
can  hardly  affect  the  result ;  especially  as  it  arises  from  the  Court 
having  granted  him  maintenance  to  a  large  amount.    No  doubt  it 

(1)  6  H.  L.  C.  5SL 
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V.-C.  W.  is  somewhat  hard  to  say  that  an  infant  adopts  the  soit  because, 
1872  instead  of  applying  for  leave  to  eject  the  receiver,  and  to  institute 
Bailk  proceedings  against  him  as  volunteer  bailiff^  he  takes  the  natnral  and 
equivalent  course  of  applying  for  possession  and  for  the  receiver's 
discharge.  But,  on  the  other  hand,  an  infant,  whose  estate  has 
been  managed  and  protected  by  means  of  the  proceedings,  and 
who  by  means  of  them  has  been  maintained  and  educated,  is  not 
morally  justified  in  repudiating  them  when  he  comes  of  age,  and 
must  be  held  to  have  adopted  them,  if  he  has  done  anything 
which  can  reasonably  be  considered  an  adoption. 

A  singular  argument  put  forward  in  this  case  must  be  noticed 
here.  It  was  suggested  that  the  Plaintiff  was  morally  justified  in 
repudiating  the  suit,  because  the  large  allowance  for  maintenance 
was  intended  to  support  his  brothers  and  sisters,  who  were  wholly 
unprovided  for.  But  the  order  could  only  have  been  founded  on 
the  Court's  opinion  that  it  was  for  the  infant's  benefit  that  his 
brothers  and  sisters  should  not  starve ;  and  I  must  take  what  went 
to  maintain  them  as  expended  on  him,  no  less  than  what  went  to 
buy  his  own  clothes  or  pay  his  own  schooling. 

I  think,  therefore,  that  this  case  is  within  the  Act,  if  the  pro> 
perty  was  "  recovered  "  or  "  preserved.**  "  Recovered  **  it  certainly 
was  not.  But  was  it  not  "  preserved  "  ?  The  rents  were  preserved 
and  applied  to  the  infant's  maintenance,  or  in  payment  of  repairs 
and  outgoings,  and  the  estate  was  preserved ;  not,  indeed,  in  the 
same  sense  in  which  an  estate  is  preserved  against  an  adverse 
claimant ;  nor  even,  perhaps,  in  the  sense  in  which  an  estate  is 
preserved,  by  keeping  a  sea-wall  in  repair ;  but  in  the  sense  in 
which  property  is  preserved,  which  is  managed  and  retained  for 
the  rightful  owner,  instead  of  being  left  to  the  first  comer.  There 
is  no  case,  perhaps,  in  which  the  word  "  preserved  "  in  this  Act  has 
had  this  large  meaning  given  to  it.  But  I  agree  with  the  Master 
of  the  KoUs  and  other  Judges,  that  the  Act  should  be  liberally 
construed ;  and  so  construing  it;  I  hold  that  this  property  was 
"  preserved." 

Then  it  was  said  that  these  proceedings  were  unnecessarily 
expensive ;  that  a  bill  was  not  required ;  and  the  like.  That 
there  was  anything  like  wanton  extravagance  or  any  undae  incli- 
nation to  multiply  costs  on  the  part  of  the  next  friend  (the  infiftnfs 
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inatemal  grandmother),  is  not  even  suggested ;  and  it  must  be     V.-G.  w. 
remembered  that  she  was  the  proper  person  to  interfere  for  the       1872 
infant.    I  am  therefore  glad  to  be  able  to  hold  that  the  infant's       bailk 
adoption  of  the  proceedings  prevents  him  from  now  objecting  to 
what  was  actually  done. 

Further,  the  Statute  of  LimUations  is  pleaded ;  certainly,  in  one 
of  the  very  last  cases  in  which  one  would  have  expected  such  a 
plea.  I  think  that  the  statute  would  not  run  while  the  proceed- 
ings were  going  on  with  Mr.  Jeffries  on  the  record  as  the  PlaintifiTs 
solicitor,  and  the  receiver  in  possession ;  though,  as  a  matter  of 
fact,  the  solicitor  took  no  step  within  six  years  of  the  present 
time.  This  seems  to  me  the  true  conclusion  on  principle,  and  in 
conformity  with  Harris  v.  Quine  (1).  If  so,  the  statute  did  not 
begin  to  run  till  the  death  of  Mr.  Jeffries  in  August,  1866,  and  the 
plea  fails. 

Further,  it  is  said  the  right  is  personal  to  the  solicitor,  and  is 
not  extended  to  his  personal  representatives.  I  should  have 
thought  that  argument  a  very  strong  one  if  the  law  had  now  been 
in  the  same  state  as  it  was  before  the  6  &  7  Yict.  c.  73 ;  because 
the  right  to  a  lien  might  well  have  been  held  under  that  statute 
correlative  to  the  liability  to  taxation.  But  the  law  is  altered,  and 
the  argument  seems  to  me  unfounded. 

Lastly,  it  is  said  that  a  voluntary  conveyance  before  the  charge 
is  declared  defeats  it.  I  cannot  so  read  the  statute.  To  do  so 
appears  to  me  inconsistent  with  the  true  construction  of  it^  and 
with  the  authorities. 

It  occurred  to  me  during  the  arguments  that  the  Petitioner  was 
bound  to  shew  the  incapacity  of  the  next  friend  to  pay,  or,  at  least, 
an  attempt  to  make  her  pay,  these  costs  before  coming  to  assert 
the  charge  in  respect  of  them.  But  if  the  Plaintiff  has  adopted 
the  proceedings  the  next  friend  has  become  a  mere  surety ;  and  it 
cannot  lie  in  his  mouth  to  say  that  the  remedies  against  her 
should  be  first  exhausted. 

The  Plaintiff  was  tenant  in  tail  in  possession,  and  disentailed 
the  property  when  he  came  of  age,  for  the  purpose  of  making  a 
voluntary  settlement.  This  may  or  may  not  have  let  in  the  Peti- 
tioner's claim  as  a  charge  on  the  fee  simple ;  but  whether  it  did  or 

(1)  Law  Rep.  4  Q.  B.  663. 
Vol.  Xm.  2  P  2 
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Y.-O.  W.     not  18  immaterial  for  the  purpose  of  the  order  I  have  now  to 
1872       make;  though  of  course  it  might,  under  certain  circumstances, 
Baili      become  important.    I  make  the  usual  order. 

V, 

'  Solicitors  for  the  Petitioner :  Messrs.  Vizard  &  Co. 

Solicitors  for  the  Plaintiff  and  Defendant :  Messrs.  Dobin9on  & 
Oeare,  agents  for  Mr.  John  WiUiamSy  Brecon, 
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HAMILTON  V.  HECTOR.  M.  R. 

[1871    H.    152.]  1^ 

Pab.  28  * 
Separaiion  Deed — Citstody  of  Children — Lawful  Agreement^Spedfic  Perform-    2£arih  1,4. 

anee — Covenant  to  deliver  up  Private  Documents — Making  and  Retaining        

CopieB. 

The  Conrt  will  enforce  a  legal  and  proper  covenant  in  a  separation  deed 
although  other  covenants  in  the  same  deed  may  be  illegal. 

By  a  separation  deed,  made  after  the  wife  had  instituted  proceedings  in  the 
Divorce  Court  for  divorce  and  the  custody  of  her  children,  the  husband 
covenanted  to  deliver  up  forthwith  to  his  wife  all  her  journals,  diaries,  and 
private  correspondence  and  memoranda;  that  the  elder  two  children  of  the 
marriage  should  remain  at  such  schools  in  England  as  the  husband,  or  such 
schools  elsewhere  as  the  husband,  with  the  consent  of  the  wife,  should 
direct ;  that  the  husband  and  wife  should  each  have  access  to  them  at  <all 
reasonable  and  convenient  times,  subject  to  the  regulations  of  the  schools ; 
and  that  their  holidays  should  be  passed  by  them  at  such  places  and  in  such 
manner  as  the  trustees  of  the  deed  should  direct ;  and  that  the  younger 
two  children  (who  were  respectively  under  the  age  of  seven  years)  should 
remain  in  the  custody  of  the  wife : — 

Edd,  that  the  husband  was  not  entitled  to  make  or  retain  copies  of  the 
jonmals,  diaries,  and  memoranda  covenanted  to  be  delivered  up : 

Heldf  also,  that  having  regard  to  the  evidence  with  respect  to  the  husband^s 
misconduct,  the  covenants  with  respect  to  the  holidays  of  the  elder  two 
children  were  reasonable  and  proper,  and  would  be  enforced  by  the  Court, 
even  if  the  covenant  as  to  the  custody  of  the  younger  children  were  not 
l^al,  as  to  which  however  the  Court  expressed  no  opinion. 

Vansittart  v.  Vansittart  (1),  and  Swift  v.  Swift  (2)  considered, 

Anne  hector,  one  of  the  Plaintifis  in  this  case,  was,  in 
1858,  married  to  the  Defendant  Alexander  Hector,  and  there  was 
issue  of  the  marriage  four  children,  of  whom  the  younger  two 
were  under  seyen  years  of  age.  In  October,  1870,  Anne  Hector 
gave  instructions  to  her  solicitors  to  present  a  petition  in  the 
Divorce  Court,  first  for  a  judicial  separation,  and  afterwards  for  a 
divorce,  from  Alexander  Hector;  the  draft  of  such  petition  was 
prepared  and  signed  by  counsel ;  and  the  prayer  thereof,  as  finally 
settled,  was  for  a  divorce  and  the  custody  of  the  children  of  the 
marriage.    She  also  filed  a  bill  in  Chancery  against  her  husband 

(1)  4  K.  &  J.  62 ;  2  De  G.  &  J.  249.    (2)  34  Beav.  266  ;  34  L.  J.  (Ch.)  394. 
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H.  R.  to  set  aside  a  certain  appointmenty  as  having  been  obtained  from 
1872  her  by  undue  influence.  After  some  negotiation  between  the 
Haii^ton  P^i^ti^s  they  agreed  to  live  separately,  and  a  separation  deed  was 
executed  by  them.  This  deed  bore  date  the  10th  of  December, 
1870,  and  was  made  between  Alexander  Hector  of  the  first  part, 
Anne  Sector  of  the  second  part,  and  A,  Hamilton  and  jP.  JoneSy  as 
trustees,  of  the  third  part,  and  contained  covenants  by  Alexander 
Hector  (amongst  others)  that  Anne  Hector  might  thereafter  live 
separate  from  him,  and  that  he  would  not  seek  to  enter  her  resi- 
dence, except  with  the  written  authority  of  the  trustees,  for  the 
purpose  of  seeing  either  of  the  children ;  and  that  he  would,  upon 
the  execution  thereof,  deliver  over  to  her,  or  as  she  should  direct 
(amongst  other  things),  all  her  journals,  diaries,  and  private  cor- 
respondence and  memoranda  for  her  own  absolute  use  and  benefit 
The  deed  contained  covenants  as  to  the  property  of  the  husband  and 
wife ;  and  also  covenants  that  the  elder  two  children  should, 
subject  to  such  powers  as  were  conferred  upon  the  trustees,  remain 
in  such  schools  in  England  as  Alexander  Hector,  or  such  schools 
elsewhere  as  Alexander  Hector,  with  the  consent  of  Anne  Hector, 
should  from  time  to  time  direct ;  and  that  each  of  them  should 
from  time  to  time  have  all  reasonable  access  to  and  communi- 
cation with  the  said  children,  subject,  nevertheless,  to  the  ordi- 
nary regulations  of  the  respective  schools ;  and  that  the  holidays 
of  the  children  should  be  passed  by*  them  at  such  places  and  in 
such  manner  as  the  said  trustees  should  from  time  to  time  direct, 
having  regard,  as  far  as  practicable,  to  the  wishes  of  each  of  them 
the  said  Alexander  Hector  and  Anne  Hector ;  and  also  that  the 
younger  two  children  should  remain  in  the  custody  or  under  the 
control  or  charge  of  Anne  Hector  so  long  as  the  trustees  should 
think  proper,  but  that  Alexander  Hector  should  fiom  time  to  time, 
but  at  convenient  and  reasonable  times,  have  access  and  communi- 
cation with  them :  Provided  always,  that  if  any  disputes  should 
arise  between  them  as  to  the  times  and  manner  in  which  Anne 
Hector  should  have  communication  with  the  elder  two  children, 
then  such  disputes  should  be  settled  by  the  trustees :  and  further, 
that  it  should  be  lawful  for  the  trustees,  if  any  circumstances 
should  arise  which  in  their  opinion  rendered  it  absolutely  neces- 
sary for  the  welfare  and  interest  of  the  children  that  the  elder 


V, 

Heotob. 


VOL.  Xni.]  EQUITY  GASES.  513 

two  children  should  be  removed  from  the  custody  or  control  of       M.  R. 
Alexander  Hector,  or  the  younger  two  children  from  the  custody,        i872 
control,  or  charge  of  Anne  Hector,  or  from  the  school  at  which    Hamilton 
they  might  be,  to  remove  any  of  the  four  children  accordingly, 
and  to  place  the  child  so  removed  under  such  control,  custody,  or 
charge,  or  at  such  school  as  the  trustees  might  think  fit ;  but  they 
were  not  to  exercise  this  power  as  regards  the  elder  two  children 
unless  Alexander  Hector  should  become  incapable  or  unfit  to 
manage  his  own  affairs.     And  it  was  agreed  that  the  bill   in 
dhancery  should  be  dismissed,  and  that  Anne  Hector  should  not 
institute  proceedings  for  a  judicial  separation  or  divorce  so  long  as 
she  lived  separate  from  Alexander  Hector ;  and  thfit  the  trustees 
should  indemnify  Alexander  Hector  against  the  debts  and  engage- 
ments of  Anne  Hector. 

The  elder  two  children  (a  son  and  a  daughter)  were  placed  in 
schools  chosen  by  Alexander  Hector.  Alexander  Hector  gave  direc- 
tions that  these  children  should  not  be  allowed  to  see  or  com- 
municate tilth  Anne  Hector  except  (as  to  his  daughter)  in  the 
presence  of  a  third  person.  He  also  refused  to  allow  them  to  pass 
any  part  of  the  holidays  at  Christmas,  1870,  with  Anne  Hector; 
and  the  following  Easter  holidays  were  passed  by  the  children  with 
Alexander  Hector.  In  Aprils  1871,  the  solicitors  of  the  trustees 
applied  to  the  solicitors  of  Alexander  Hector,  asking  for  a  definite 
arrangement  as  to  the  Midsummer  holidays.  Another  letter  was 
sent  in  May ;  but  no  answer  was  returned  to  either  letter.  On 
the  26th  of  May  the  trustees  sent  notice  to  Alexander  Hector  that 
they  directed  that  the  first  four  weeks  of  the  children's  coming 
Midsummer  holidays  should  be  passed  with  Mrs.  Hector  and  the 
rest  with  Mr.  Hector.  On  the  13th  of  June  the  bill  in  this  suit 
was  filed  by  Anne  Hector  and  the  trustees  of  the  deed  of  separation, 
and  by  the  fotir  children,  against  Alexander  Hector,  praying  that 
the  trusts  of  the  deed  might  be  carried  into  effect,  that  Alexander 
Hector  might  be  ordered  to  deliver  up  to  the  Plaintiff  Anne  Hector 
all  articles  covenanted  to  be  delivered  up  by  him,  and  for  an 
injunction  to  restrain  him,  first,  from  preventing  Anne  Hector  from 
having  access  to  or  communication  with  her  elder  two  children, 
or  either  of  them,  at  their  req)ective  schools,  subject  only  to  the 
regulations  mentioned  in  the  deed  of  separation ;  and,  secondly, 

2  Q  2  2 


^14  EQUITT  GASEa  [L*  H. 

M.  B.       from  preventiug  the  elder  two  children,  or  either  of  them,  from 

1872        passing  the  first  month  of  the  Midsummer  holidays,  1871,  with 

Hamilton    their  mother,  as  directed  by  the  terms  of  the  notice  of  the  26th 

j^Qg      of  May,  1871,  and  from  passing  their  future  holidays  otherwise 

than  as  the  trustees  should  direct,  pursuant  to  the  power  in  that 

behalf  contained  in  the  deed. 

The  Pledntifis  moved,  before  the  Master  of  the  Bolls,  for  an 
injunction  to  restrain  Alexander  Hector  from  preventing  the  elder 
two  children  from  spending  the  holidays  at  Midsummer,  1871,  in 
accordance  with  the  direction  of  the  trustees.  Upon  the  hearing  of 
this  motion  the  Plaintiffs  relied  entirely  on  the  deed  of  separation, 
and  adduced  no  evidence  of  any  misconduct  on  the  part  of  Alea>^ 
ander  Sector;  and  the  Master  of  the  Bolls  refused  the  motion. 
The  Plaintiffs  then  appealed  to  the  Lord  Chancellor ;  and,  upon 
the  hearing  of  the  appeal  motion,  adduced  evidence  to  shew  that 
Al^cander  Hector  had  been  guilty  of  cruelty  towards  Anne  Hector^ 
and  had  also  committed  adultery  with  a  person  who,  as  was  alleged,, 
had,  during  the  Easter  holidays,  1871,  spent  a  great  part  of  almost 
every  day  with  him  and  his  elder  two  children. 

The  Lord  Chancellor  was  of  opinion  that  the  charge  of  cruelty 
was  proved,  and  that  the  evidence  as  to  the  adultery  was  strong 
but  not  conclusive ;  and  he  granted  an  interim  injunction*  The 
case  is  reported  (1). 

Subsequently  to  the  institution  of  the  suit,  Aleaander  Hector 
delivered  up  to  Anne  Hector  all  the  articles  covenanted  by  him  to 
be  delivered  up  to  her,  including  her  journals,  diaries,  and  private 
memoranda ;  but  he  retained,  and  insisted  on  his  right  to  retain, 
in  his  possession  copies  of  the  diaries  and  memoranda  which  he 
had  caused  to  be  made. 

After  the  appeal  motion  was  heard,  the  trustees  caused  Aleob^ 
ander  Hector  to  be  served  with  a  notice,  directing  that,  until  further 
directions  should  be  given,  the  elder  two  children  should  spend 
the  first  half  of  their  respective^  holidays  with  their  mother,  and 
the  last  half  thereof  with  the  father. 

The  bill  was  subsequently  amended,  and,  as  amended,  contained 
a  prayer  that  the  Defendant  Alexander  Hector  might  be  desired  to 
deliver  up  to  Anne  Hector  all  copies  of  her  journalflj,  diaries,  and 

(1)  Law  Rep.  6  Gh.  70L 
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private  memoranda  made  by  him  or  by  his  order,  or  for  his  use ;       H.  B. 
that  it  might  be  declared  that  the  proyisions  contained  in  the       1372 
deed  of  separation  relating  to  the  children  and  their  holidays  were    Hamilton 
binding  on  the  Defendant,  and  that  the  aforesaid  directions  given         ^* 

<by  the  trustees  were  reasonable  and  proper,  and  ought  to  be       

observed;  and  that  the  Defendant  might  be  restrained  &om  pre- 
venting the  elder  two  children,  or  either  of  them,  from  passing 
their  future  holidays  otherwise  than  as  the  trustees  had  diriected 
by  their  aforesaid  second  notice. 

The  cause  now  came  on  to  be  heard  on  the  same  evidence  as 
had  been  adduced  on  the  hearing  of  the  appeal  motion. 

3Ir.  Lindleify  Q.C.,  and  Mr.  Coohson,  for  the  Plaintiffs : — 

The  younger  children  of  Mr.  and  Mrs.  Hector  are  still  under 
seven  years  of  age ;  and  no  question  has  arisen  or  now  arises  re- 
specting the  custody  of  them.  The  provisions  of  the  deed  of  sepa- 
ration now  sought  to  be  enforced  relate,  not  to  the  custody  of  the 
elder  children,  but  to  the  access  of  their  mother  to  them.  We 
ask  a  decree  which  will  compel  the  Defendant  to  permit  these  two 
children  to  spend  their  holidays  in  accordance  with  the  directions 
given  by  the  trustees  until  further  order — ^in  other  words,  to  enforce 
a  reasonable  covenant  entered  into  by  the  Defendant 

The  validity  of  separation  deeds  is  clearly  established  by  WUson 
V.  Wilson  (1).  In  Swift  v.  Sivift  (2)  a  husband,  who  was  proved  to 
be  unfit  to  be  entrusted  with  the  custody  of  children,  was  restrained 
from  interfering  with  them  contrary  to,  the  terms  of  a  covenant 
contained  in  a  separation  deed.  The  case  which  will  be  relied  on 
against  us  is  that  of  Vansiitart  v.  VoMiitart  (3).  That  was  a  suit 
for  specific  performance  of  an  agreement  to  execute  a  separation 
deed,  the  general  scheme  of  which  was  intended  to  be  that  the 
husband  should  get  rid  of  his  children,  and  that  the  wife  should 
acquire  rights  over  them,  which,  as  the  law  then  stood,  could  not 
be  acquired  by  divorce  proceedings.  But  in  the  present  case  tlie 
object  of  the  suit  is,  not  to  compel  the  execution  of  a  deed,  but  to 
enforce  one  which  has  been  executed.   Moreover,  the  provisions  of 

(1)  14  Sim.  405;  1  H.  L.  C.  538;  (2)  34  Beay.  266;  34  L.  'J.  (Ch.) 
^  Ibid.  40.  394. 

(3)  4E.&  J.62 ;  2  De  G.  &  J.  249. 
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M.  B.      the  deed  in  this  case  are  very  dififerent  from  that  contemplated  in 

1872        Vannttart  y.  Vansittart.    As  regards  the  elder  two  children,  the 

Hajolion    only  stipulations  affecting  the  control  of  the  husband  are  the 

HaJio^     provision  that  the  consent  of  the  wife  is  to  be  given  before  they  are 

sent  to  school  abroad,  and  the  provision  as  to  the  holidays.    As 

regards  the  younger  children,  the  deed  goes  further,  and  binds  the 
father  to  allow  them  to  remain  with  the  mother.  Now  Swift  v. 
Swift. shews  that  if,  under  the  circumstances,  the  provisions  of  a 
separation  deed  are  proper,  the  Court  will  enforce  them  without 
reference  to  its  jurisdiction  over  wards  of  Court.  Here  it  is  shewn 
that  the  children  have  been  brought  into  contact  with  an  improper 
person,  a  circumstance  which  alone  is  sufficient  to  warrant  the  in- 
terference of  the  Court :  (Jrenze  v.  Hunter  (1).  The  effect  of  the 
children  living  in  the  same  house  with  such  a  person  is  not  only 
calculated  to  injure  them  morally,  but  renders  it  impossible  for  the 
mother  to  visit  them  there.  There  is  therefore  good  ground  for 
the  interference  of  the  Court  as  regards  the  elder  children.  The 
stipulations  as  regards  the  younger  children  would  not^  even  if 
illegal,  invalidate  or  prevent  the  Court  from  giving  effect  to  stipu- 
lations which  are  otherwise  unobjectionable :  Vansittart  v.  Vamit- 
tart  (2) ;  Lmrdey  v.  Wagner  (3) ;  but  we  say  that  they  are  perfectly 
justified :  CUbbs  v.  Harding  (4).  The  wife  had  instituted  proceed- 
ings in  the  Divorce  Court  to  obtain  a  divorce  d  vineuh  and  the 
custody  of  her  children ;  and  her  evidence  shews  that  there  was 
good  ground  for  supposing  that  those  proceedings  would  be  suc> 
cessful.  Now,  under  Talfourd^s  Act^  the  wife  would,  in  such  a  case, 
have  obtained  the  custody  of  the  children  until  they  were  seven 
years  of  age,  and  after  that  would  have  been  entitled  to  access  to 
them.  The  Divorce  Acts,  20  &  21  Yict.  c.  85,  s.  35,  and  22  &  23 
Yict.  c.  61,  s.  4  (which  have  been  passed  since  the  decision  in 
Vansittart  v.  Vansittart),  enable  the  Divorce  Court  to  do  what  is 
just  and  right  with  reference  to  the  custody  of  the  children ;  and 
the  power  so  conferred  has  been  construed  in  the  widest  sense : 
Martih  v.  Marsh  (5) ;   MaUinson  v.  MaUinsan  (6) ;  Cheiwynd  v. 

(1)  2  Cox,  242.  (4)  Law  Rep.  5  Gh.  336. 

(2)  2  De  G.  &  J.  266.  (6)  1  Sw.  &  Tr.  312;  28  L.  J.  (P. 

(3)  1  D.  M.  &  a  604.  &  M.)  13. 

(6)  Uw  Bep.  1  P.  &  a  22L       * 
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Chdwynd  (1).    Haying  regard  to  the  orders  made  by  the  Divorce       m.  b. 
Court  in  these  cases,  and  to  the  facts  proved  in  the  present  case,       i872 
it  cannot  be  said  that  the  stipulations  of  the  deed  with  respect  to    hamiltoit 
the  younger  children  are  contrary  to  public  policy.    Nay,  further,         *• 
the  Court  would  give  effect  to  them,  if  it  were  necessary  to  do  so,       — 
provided  it  were  shewn  that  they  were  still  reasonable  and  proper. 
Some  objection  may  be  taken  to  the  fact  that  the  trustees  have 
power  in  eertain  cases  to  give  directions  with  respect  to  the  custody 
of  the  children  ;  but  their  power  is  exerciseable  as  regards  the 
elder  children  only  in  the  event  of  Mr.  Hector  becoming  incapable 
to  manage  his  affairs ;  as  regards  the  younger  children,  it  operates 
against  the  mother,  and  ought  not  to  be  complained  of  by  the 
father.    Besides,  the  Court  will  not  assume  that  capricious  orders 
will  be  made  by  the  trustees,  which,  if  inserted  in  the  deed,  would 
make  it  bad. 

In  Eope  V.  Ecype  (2)  the  Court  refused  to  enforce  an  agreement, 
because  it  was  intended  to  facilitate  a  divorce,  and  was  therefore 
in  derogation  of  the  marriage  contract  But  in  the  present  case 
the  deed  is  like  that  in  Rowley  v.  Bowley  (3) ;  it  is  intended  to  put 
an  end  to  a  divorce  suit,  and  to  keep  up  the  contract  instead  of 
annulling  it. 

Then,  as  to  the  copies  of  the  diaries  and  memoranda  which  the 
Defendant  refuses  to  give  up,  it  is  clearly  contrary  to  the  meaning 
and  good  Mth  of  the  covenant  that  he  should  give  up  the  originals 
and  retain  copies.  These  copies  may  be  used  for  the  purpose  of 
giving  annoyance  to  Mrs.  Hector  as  much  as  the  originals. 

Sir  jB.  BaggaUay^  Q.C.,  Mr.  IKZfer,  Q.C.,  and  Mr.  E.  Earvey,  for 
the  Defendant : — 

There  is  no  doubt,  that  the  Court  will  have  regard  to  the  bene- 
fit of  infants;  but  there  is  a  great  distinction  between  acting 
purely  for  the  benefit  of  infants  and  enforcing  a  contract  which  the 
Plaintiff  thinks  is  for  their  benefit.  We  admit  that  the  Court  will 
give  effect  to  agreements  for  separation,  provided  they  contain 
nothing  improper,  illegal,  or  contrary  to  public  policy ;  but  Van- 
Bittart  V.  Vatrnttart  (4)  shews  that  if  the  agreement  contains  a  single 

(1)  Law  Rep.  1  P.  &  D.  39.  (3)  Law  Rep.  1  H.  L.,  So.  63. 

(2)  8  D.  M.  &  G.  731.  (4)  4  K.  &  J.  62 ;  2  De.  0.  &  J.  249. 
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H.  B.      stipulation  contrary  to  law,  the  Court  will  not  enforce  it  at  all,  how- 

1872        ever  proper  it  may  be  in  other  respects.  It  is  said  that  that  was  a 

Hamilton    s^^t  for  specific  performance ;  here  the  suit  is  for  administration  of 

j£2^^     the  trusts  of  the  deed.     What  difference  C6m  there  be  in  principle 

between  the  two  cases  ?    Why  should  the  Court  carry  out  the 

trusts  of  an  executed  deed,  when  it  would  not  direct  the  execution 
of  it  ?  Swift  Y.  Swift  (1),  which  is  much  relied  on  by  the  Plaintiffs, 
was  a  yery  special  case ;  the  father  had  so  misconducted  himself  as 
to  be  unfit  to  be  entrusted  with  the  custody  of  the  child ;  and  in- 
dependently of  the  deed,  the  Court  would  have  taken  away  the 
custody  from  him  ;  here  that  is  not  even  asked. 

The  deed  consists  entirely  of  covenants ;  the  consideration  for 
the  covenants  on  one  side  being  the  covenants  on  the  other.  If 
any  one  of  these  covenants  is  illegal  that  will  vitiate  the  whole 
consideration:  Batty  v.  Chester  (2).  Here  the  covenants  that 
Mrs.  Hedor  will  not  prosecute  a  suit  for  judicial  separation  or 
divorce,  and  as  to  the  custody  of  the  children,  are  clearly  illegal ;  the 
effect  of  the  latter  being  to  deprive  the  father  of  all  voice  in  the 
education  of  the  children.  In  Lwgtiey  v.  Wagner  (3),  it  is  true  that 
the  Court  enforced  one  stipulation  of  an  agreement  which  it  could 
not  enforce  as  a  whole ;  but  the  impossibility  of  enforcing  it  as  a 
whole  arose  from  the  inherent  nature  of  the  subject  matter,  and 
not  from  any  illegality  in  its  provisions ;  therefore  that  case  does 
not  apply  here.  BlacJcettY.  Bates  (i)  shews  that  you  cannot  enforce 
an  agreement  against  a  Defendant,  where  it  contains  stipulations 
that  could  not  be  enforced  against  the  Plaintiff.  The  Court  would 
not  restrain  the  Plaintiff  Anne  Hector  from  taking  proceedings  in 
the  Divorce  Court,  if  she  had  a  proper  case. 

Then,  as  to  the  copies  of  the  diaries,  there  is  not  a  word  in  the 
deed  to  prevent  the  husband  from  making  and  keeping  such  copies ; 
all  he  covenants  to  do  is  to  deliver  up  the  originals;  and  that  he 
has  done.  . 

Mr.  Lindletff  in  reply : — 

The  decision  of  the  Lord  Chancellor  on  the  appeal  motion 
shevrs  that,  in  his  opinion,  the  covenants  as  to  the  elder   two 

(1)  34  Beav.  266 ;  84  L.  J.  (Ch.)  394.     (3)  1  D.  M.  &  G.  604. 

(2)  5  Beav.  103.  (4)  Law  Bep.  1  Ch.  117. 
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-children  are  reasonable,  and  that  any  illegality  in  the  deed  does       M.  B. 
not  prevent  the  CJourt  from  giving  effect  to  provisions  which  are        1872 
legal.     A  covenant  not  to  institute  a  suit  for  divorce  is  not  con-    Hi^jJ^iTox 
4rary  to  public  policy ;  though  a  covenant  not  to  institute  a  suit     hbcto 

for  restitution  of  conjugal  rights  might  be.    As  regards  the  other        

covenant,  the  argument  is  based  on  the  decision  in  VansiHart  v. 
VansHtart  (1) ;  but  that  was  a  suit  for  specific  performance,  and 
the  Court  had  to  consider  whether  that  agreement  was  good  as  a 
whole.  Such  a  consideration  need  not  be  taken  into  account  when 
a  deed  has  been  executed.  The  circumstance  that  one  covenant 
fails  as  being  illegal  is  no  reason  why  the  other  should  not  be 
enforcedy  provided  the  illegality  does  not  affect  the  whole  deed. 
Again,  in  Vansittart  v.  Vansittari  the  Plaintiff  could  not  have  got 
from  the  Court  of  Divorce  what  she  got  by  the  deed  of  separa- 
tion ;  here  she  could  get  something  very  like  it.  In  Vansittari  v. 
VansiUart  the  husband's  object  was  to  get  rid  of  his  children ; 
there  is  nothing  of  the  kind  here.  In  Yansittart  v.  Vansittart 
there  was  nothing  to  shew  that  there  was  any  danger  of  the 
children  being  brought  in  contact  with  any  improper  characters  ; 
here  there  is.  For  all  these  reasons,  we  say  that  that  case  affords 
no  ground  for  abstaining  from  enforcing  against  the  Defendant  his 
covenant  as  to  the  elder  two  children,  which  is  all  we  now  seek. 

Then  as  to  the  covenant  for  delivery  up  of  the  diaries  and 
memoranda :  he  covenants  to  deliver  them  up  forthwith ;  it  is  a 
J^reach  of  that  covenant  to  keep  them  and  copy  them. 


March  4.  Lobd  Bomillt,  MJi.,  after  stating  generally  the 
nature  of  the  case,  continued : — 

With  respect  to  the  jurisdiction  of  the  Court,  which  is  exceed- 
ingly important  in  matters  of  this  description,  the  case  of  Yan- 
sittart V.  Yansittart  is  constantly  referred  to ;  and  although  that  is 
an  old  case,  in  so  far  that  it  was  before  the  statute  passed  for  the 
regulation  of  the  Court  of  Divorce  under  the  present  system,  it 
was  there  kid  down  that  if  a  husband,  by  a  deed  or  by  an  agree- 
ment (in  that  case  it  was  only  an  agreement),  agreed  to  abandon 

(I)  4  K.  &  J.  62;  2  De  a.  &  J.  249. 
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M.  K.       all  his  parental  daties,  and  transfer  them  to  the  wife  to  be  per- 
1872        formed  by  her,  this  Court  would  not  specifically  enforce  a  contract 

Hamilton    0^  ^^^^  description. 

V-  Then  on  the  other  hand,  a  case  afterwards  came  before  me  which 

Hkctob.  ' 

was  unquestionably  a  case  likely  to  try  the  principle  very  strongly 

— ^the  case  of  Swift  v.  8mft  (1),  where  the  father  had  been  guilty 
of  moral  turpitude  towards  his  own  child,  a  little  girl  of  seven 
years  old;  and  thereupon  he  consented  to  a  deed  by  which  the 
children  were  taken  away  £rom  him  and  consigned  to  the  mother. 
He  repented  of  that  afterwards,  refused  to  pay  anything  under 
that  deed,  and  insisted  that  he  should  haye  possession  of  the  chil- 
dren ;  upon  which  the  mother  instituted  a  suit  for  the  purpose 
of  restraining  him  from  so  doing.  Thereupon  I  endeavoured  to 
point  out  that  the  limit  of  the  jurisdiction  must  be  defined  in  this 
manner,  that  the  foundation  of  the  jurisdiction  lay  in  determining 
what  was  for  the  good  of  society  in  general ;  that  it  was  against 
public  policy  to  allow  a  fistther,  under  ordinary  circumstances,  to 
abandon  his  duties  as  a  parent,  and  to  allow  another  person  to  un- 
dertake those  duties,  and  that  there  was  no  consideration  which 
would  be  sufficient  to  enable  a  father  to  take  that  course.  But  on 
the  other  hand,  a  different  and  a  controlling  equity  arose  where 
the  fietther  had  shewn  himself  utterly  incompetent  to  perform  those 
duties,  and  where  he  had  so  ill-behaved  himself  that  the  interposi- 
tion of  this  Court  was  necessQxy  for  the  protection  of  his  children, 
in  which  case  the  jurisdiction  is  constantly  exercised  by  this  Court 
— the  children  being  made  wards  of  Court,  and  an  application  to 
take  the  children  away  from  the  custody  of  their  parent  allowed 
and  complied  with.  And  accordingly  in  the  case  of  Swift  v.  Swift 
it  was  urged  that  the  Court  would  have  enforced  this  equity,  and 
would  have  prevented  the  parent  fi'om  taking  the  custody  of  his 
own  children ;  that  in  that  state  of  circumstances,  if  a  contract 
were  made  which  really  had  for  its  object,  not  a  violation  of  public 
policy  by  taking  away  the  parental  duties,  but  the  enforcement  of 
what  was  due  to  public  policy  by  preventing  the  demoralization  of 
the  children  by  their  own  father,  the  Court  would  interfere  at 
least  to  that  extent.  Accordingly  I  so  held  in  that  suit,  and  upon 
appeal  my  judgment  was  affirmed  by  the  Lords  Justices. 

(I)  84  Beav.  2G6 ;  34  L.  J.  (Ch.)  394. 
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Hbotob. 
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I  apprehend  that  that  really  does  draw  the  line  between  the  two       M.  B. 
cases,  and  that  the  doctrine  of  pablic  policy  which  applies  to  these        1872 
cases  is  in  fact  inyerted  according  to  the  circumstances  of  the    Hamilton 
case.    It  is  a  compliance  with  the  rales  of  pablic  policy  that  pre- 
vents this  C!oart  from  taking  away  the  rights  of  the  father.    It  is 
also  a  compliance  with  the  rales  of  public  policy  which  in  another 
case  induces  this  Court  to  prevent  a  father  from  injuring  his  own 
children.    Therefore  it  is  that  you  must  not  state  the  rule  or  prin- 
ciple  so  broadly  as  to  say  that  under  no  circumstances  whatever 
can  such  an  agreement  be  supported. 

This  case  came  before  me  originally  on  mere  allegation  of  mis- 
conduct on  the  part  of  the  father,  and  I  then  held  that  I  could 
not  interfere  in  the  case.  Then  the  case  went  before  the  Lord 
Chancellori  and  there  the  Plaintiffs  proved  the  allegations  of  mis- 
conduct,  and  in  my  opinion  proved  them  conclusively.  In  the 
first  place,  they  proved  the  cruelty  beyond  question,  and  the  Lord 
Chancellor  so  stated.  He  says  that  he  does  not  consider  they 
proved  the  adultery,  and  he  does  not  choose  to  express  any  opinion 
on  that  subject ;  but  in  my  opinion,  on  the  aspect  which  the  case 
wears  at  present,  the  adultery  is  proved. 

In  that  state  of  things  it  comes  back  before  me.  What  the 
Lord  Chancellor  has  done  is  to  direct  that  with  respect  to  the  elder 
two  children  the  vacations  shall  be  spent  half  with  the  mother 
and  half  with  the  father.  That  was  the  agreement  between  them. 
He  thinks  that  that  is  a  proper  arrangement,  and  I  think  so  too. 
Although  it  is  quite  true  that  there  is  evidence  that  these  children 
might  come  in  contact  with  the  lady  in  question,  yet  I  am  not  at 
all  clear  that  in  the  circumstances  of  the  case  the  father  would 
bring  them  into  constant  communication  with  her ;  and  unless  I 
had  farther  evidence  upon  that  subject,  I  am  not  disposed  to  act 
upon  it  and  say  it  is  unfit  that  they  should  be  with  him  at  alL 
Therefore  I  think  that  the  order  which  the  Lord  Chancellor  made 
on  that  subj^  is  a  very  fit  and  a  very  proper  order ;  and  all  that 
I  propose  to  do  in  the  first  instance  upon  that  subject  is  to  give 
effect  to  that  order  by  making  it  permanent  imtil  the  further  order 
of  the  Court,  with  liberty  to  apply. 

Now  here  I  must  notice  what  was  the  principal  and  main  argu- 
ment urged  before  me.    It  was  said,  '^  You  must  not  proceed  upon 


V. 

Hector. 
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M.  B.  the  deed  at  all ;  the  deed  itself  is  absolutely  void ;  if  the  deed  is 
1872  void  in  any  of  its  provisions,  then  you  cannot  proceed  upon  it  at 
Hahilton  aU;  and  you  must  proceed  under  the  general  equity."  I  asked  if 
there  was  any  case  in  which  this  Court  had  ever,  under  any  general 
equity,  at  the  instance  of  the  mother,  compelled  the  father  to  allow 
his  children  to  spend  half  the  vacation  with  her ;  and  the  counsel  for 
the  Defendant  have  failed  to  produce  any  case  of  that  description 
where  there  was  no  foundation  in  contract,  or  where  the  children 
had  not  been  made  wards  of  Court,  and  where  the  application  had 
not  been  to  take  the  child  away  from  the  parent.  In  fact  the 
Lord  Chancellor's  judgment  is  precise  upon  this  point;  he  goes 
expressly  upon  a  particular  covenant  in  this  deed ;  he  gives  no 
expression  of  opinion  as  to  the  rest,  but  he  thinks  fit  to  rely  on  this 
covenant  and  enforce  it.  I  follow  his  Lordship  in  that  respect ;  and 
I  shall  rely  upon  and  enforce  the  covenant. 

It  is  said  that  if  one  covenant  in  the  deed  is  bad,  the  whole 
deed  is  bad.  But  I  am  not  of  that  opinion.  There  may  be  deeds 
the  substance  of  which  may  be  carried  into  effect,  but  part  of  which 
may  be  either  inoperative  or  wholly  void.  One  very  familiar  in- 
stance which  occurs  to  everybody  is  a  marriage  settlement.  The 
marriage  is  a  perfectly  good  consideration  for  a  settlement  on  the 
issue  of  the  marriage ;  but  it  is  no  consideration  at  all  for  a  limita- 
tion over,  in  case  of  no  children,  in  favour  of  strangers  who  have 
nothing  at  all  to  do  with  the  marriage  contract  In  that 
case  the  Court  would  not  specifically  enforce  that  part  of  the 
deed  itself.  There  are  a  great  many  instances  which  might  be 
given  where  that  is  so.  A  covenant  may  be  bad  in  a  deed  which 
is  in  other  respects  perfectly  good.  Therefore  I  do  not  intend  to 
say  anything  about  what  may  be  the  effect  when  the  younger  two 
children  attain  the  age  of  seven  years ;  as  to  whether  the  Court 
will  prevent  the  father  from  taking  possession  of  those  young 
children  when  they  each  attain  the  age  of  seven,  although  up  to 
the  age  of  seven  they  are  very  properly,  under  ToifourSz  Ad,  in 
the  custody  of  the  mother.  I  do  not  intend  to  express  any  opinion 
on  that  subject,  the  more  so  as  it  is  very  possible  that  this  gentle- 
man— who,  although  obviously  of  a  warm  temper,  shews  consider- 
able affection  for  his  children,  and  I  have  no  doubt  is  in  substance  a 
right-minded  person — ^may,  before  the  children  are  seven  years  old. 


VOL.  XIIL]  EQUITY  CASES.  523 

undergo  a  very  considerable  change  in  his  character  and  disposi-       M.  B. 
tion,  and  a  very  different  state  of  things  may  occur.    At  all  events        1872 
I  do  not  mean  to  express  any  opinion  on  that ;  all  that  I  propose    hamiltoh 
to  do  is  to  adopt  the  Lord  Chancellor's  order  as  to  the  passing      hectob. 
of  the  vacations  and  extend  it  until  further  order.  

The  next  question  nhich  I  have  to  consider  is  about  the  delivery 
up  of  the  diaries  and  journals.   By  the  deed  the  husband  expressly 
covenants  to  deliver  up  to  the  wife  all  her  journals  and  diaries ; 
and  accordingly  he  says  that  he  has  done  so*    But  it  appears  that 
his  argument  now  is^  not  that  he  resists  the  covenant,  which  appears 
to  me  to  be  a  reasonable  and  proper  covenant  on  a  separation 
between  husband  and  wife,  but  he  contests  the  construction  of  the 
covenant.    He  says,  "  Saying  that  I  will  deliver  up  the  journals 
and  diaries,  is  no  expression  on  my  part  that  I  did  not  intend  to 
keep  copies  of  them,  and  use  the  copies  just  as  I  should  the 
originals."    I  am  of  opinion  that  the  truth  and  honour  of  the 
covenant  include  the  copies  of  the  diaries  and  journals  as  well  as 
the  journals  themselves.    For  what  purpose  could  he  keep  them  ? 
Would  it  be  to  publish  them?     I  apprehend  this  Court  would 
enjoin  a  husband  who  is  separated  from  his  wife  from  publishing 
any  private  journals  or  diaries  of  hers,  the  publication  of  which 
she  disapproved  of,  and  which  might  be  used  to  her  disparage- 
ment; and  also  that  he  ought  not  to  shew  them  to  any  other 
person.     It  is  not  pretended  that  there  was  anything  in  these 
journals  or  diaries  inculpatory  of  the  lady  herself,  or  which  would 
make  most  persons  entertain  a  less  favourable  opinion  of  her. 
But  private  documents  of  that  sort  ought  not  to  be  made  public. 
If  there  had  been  nothing  more  in  the  case  beyond  incompatibility 
of  temper,  so  that  they  could  not  live  together,  and  a  good  sepa- 
ration deed  had  been  made  by  the  interposition  of  trustees,  con- 
taining a  covenant  against  the  debts  of  the  wife,  if  in  such  a 
deed  it  had  been  covenanted  that  the  husband  should  give  up  the 
wife's  diaries,  I  am  of  opinion  that  this  Court  would  have  enforced 
that  part  of  the  deed,  and  that  she  would  have  been  entitled  to 
have  them  delivered  up.    Therefore  in  that  respect  I  shall  require 
the  diaries  and  the  journals  to  be  delivered  up  to  her,  and  also  the 
copies  of  them. 

Then  I  think  there  is  nothing  more  that  I  have  to  dispose  of. 
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M.  B.       because  with  respect  to  all  the  other  covenants  in  the  deed,  I  do 

1872        not  mean  to  go  through  them.    There  may  be  some  of  them  that 

Hamilton    I  niay  think  not  fit  to  be  carried  into  execntion.     I  have  con- 

jQ^^^     sidered  the  case  of  Vansittart  v.  Vansittart  (l)yBJii  the  distinctions 

which  were  drawn  by  Mr.  Lindley  between  that  case  and  this  are, 

I  think,  very  just.  Above  all,  that  was  an  executory  agreement, 
and  not  an  executed  deed,  which  it  is  in  this  casa  But  I  do  not 
mean  to  say  that  every  one  of  the  covenants  in  this  deed  will  be 
fit  to  be  carried  into  execution  when  the  proper  time  comes.  I 
mean  to  say  nothing  more  on  that  subject^  but  reserve  liberty  to 
apply,  in  order  to  see  what  course  the  parties  take. 

I  do  not  intend  to  make  the  decree  go  beyond  what  I  have 
said ;  but  I  am  of  opinion,  looking  at  the  whole  of  the  case,  that 
this  suit  has  been  occasioned  by  the  husband,  and  that  he  must 
pay  the  costs  of  the  suit  up  to  the  present  time. 

Solicitors :  Messrs.  Janson,  Cdtlb,  &  Pearson ;  Messrs.  Clarksony 
San,  &  GreenmtU. 


M.  B.     EAEL  FERBEES  v.  STAFFORD  AND  UTTOXETER 
18^  RAILWAY  COMPANY, 

March  9. 12.  [ISyi    p.    34.] 

Railway  Company — Vendor^s  Lien — Costs  of  Arbitration — Lands  Clauses  Act^ 

1845,  ss.  34,  75,  80. 

Where  land  is  taken  by  a  railway  company,  tmd  the  purchase-money  is 
ascertained  by  arbitnition  under  the  Lands  Clauses  Act,  1845,  the  vendor  is 
not  entitled  to  a  lien  on  the  land  sold  for  the  costs  of  the  arbitration  payable 
to  him  by  the  company. 

In  October,  1863,  the  Stafford  and  UUoxder  BaUway  Company 
served  on  the  Plaintiff,  Earl  Ferrers  (who  was  then  an  infant),  the 
nsnal  notice  to  treat  for  the  purchase  by  the  company,  for  the 
purposes  of  their  undertaking,  of  certain  lands  to  which  Plaintiff 
was  entitled  as  tenant  in  tail,  and  it  was  arranged  that  the  amount 
of  the  purchase-money  to  be  paid  by  the  company  should  be  settled 
by  arbitration.     Arbitrators  and  an  umpire  were  accordingly  duly 

(1)  4  E.  &  J.  62 ;  2  De  a  &  J.  249. 
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appointed.    The  arbitrators  differed  in  opinion,  and  in  July,  1864,       M.  B. 
the  umpire  made  his  award,  hj  which  the  sum  of  £8887  (being  a        1872 
larger  sum  than  had  been  offered  by  the  company  for  the  purchase       eabl 
of  the  lands)  was  awarded  to  the  Plaintiff.    Under  these  circum-     ^*^^=^ 
stances  the  Plaintiff's  costs  of  and  incidental  to  the  arbitration  Stafford  and 

Uttoxbtbb 

became  payable  by  the  company,  pursuant  to  the  34th  section  of  Bailway  Co. 
the  Lands  Clauses  Act,  1845. 

The  purchase-money  was  duly  paid  into  Court,  and  on  the  25th  of 
February,  1865,  an  order  for  the  investment  of  the  money  was  made 
on  the  petition  of  the  Plaintiff  by  his  next  friend.  This  order 
also  directed  payment  by  the  company  to  the  Plaintiff's  next  &iend 
of  the  Petitioner's  costs  (if  any  then  remaining  unpaid),  including  ^ 

therein  all  reasonable  charges  and  expenses  incidental  thereto  of 
the  purchase  or  taking  of  the  lands  aforesaid,  other  than  such 
<x)sts  as  were,  by  the  Lands  Clauses  Act,  otherwise  provided  for. 

On  the  15th  of  April,  1867,  the  umpire  in  the  arbitration  made 
an  award  by  which  he  assessed  the  Plaintiff's  costs  of  and  incident 
to  the  reference  at  the  sum  of  £414  2s.  4cZ. ;  and  those  of  the  arbi- 
trator nominated  on  behalf  of  the  Plaintiff  at  £79  2s.  These 
sums  were  not  paid  by  the  company,  and  in  March,  1871,  the 
Plaintiff  (who  attained  the  age  of  twenty-one  years  in  January, 
1868,  and  subsequently  barred  his  estate  tail)  filed  the  bill  in  this 
suit  claiming  a  lien  as  an  unpaid  vendor  on  the  lands  sold  by  him 
to  the  company  in  respect  of  these  sums. 

No  conveyance  to  the  company  had  been  executed,  but  the  com- 
pany had  been  in  possession  since  1865,  and  had  constructed  their 
railway  on  the  land. 

Sir  22.  BaggciUay,  Q.O.,  Mr.  Bauney,  and  Mr.  A.  T.  Watson,  for 
the  Plaintiff:— 

The  contract  is  that  the  company  are  to  pay  the  compensation 
fixed  by  the  arbitrators  or  their  umpire,  and  also  to  pay  the  costs 
of  the  arbitration  if  the  compensation  awarded  exceed  a  certain 
sum*  Under  these  circumstances  the  costs  of  the  arbitration  be- 
come a  part  of  the  price,  and  the  vendor  is  entitled  to  a  lien  for 
them :  WaXker  v.  Ware^  Hadham,  and  Buntingford  Bailway  Oomr 
pany  (1).. 

(1)  Law  Rep.  1  Eq.  195. 
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M.  B.  Sfr.  SatUJiffote,  Q.C.,  and  Mr.  Millar,  for  the  Defendants  :^ 

1872 

'-»-'  Sect.  34  of  the  Lands  Clauses  Act,  1845,  provides  that  in  cases- 

Febbers     ^^^^  ^  *^^8  ^'^^  costs  shall  be  borne  by  the  promoters,  but  it 
g       **      ^   does  not  make  them  part  of  the  purchase-money.    In  sect  63  is 
Uttoxetbr   an  express  provision  that  compensation  for  severance  shall  be" 
— «       treated  as  part  of  the  purchase-money ;  but  there  is  no  siniilar 
provision  as  to  costs.    The  costs  may  be  recovered  by  means  of 
the  order  of  this  Court  made  on  the  25th  of  February,  1865, 
under  sect.  80,  or  by  distress  under  sect.  53 ;  but  there  cannot  be- 
any lien  for  them ;  and  sect.  75,  which  enacts  that,  upon  deposit 
in  the  bank  of  the  purchase-money  awarded,  the  owner  of  the 
lands  shall  convey,  when  required  to  do  so  by  the  promoters  of 
the  undertaking,  to  them,  or  as  tliey  shall  direct,  is  conclnsive 
against  the  claim  of  the  owner  to  a  lien  for  costs. 

Walker  v.  TFare,  Hadham,  and  Buntingford  Bailway  Company  (1), 
does  not  really  affect  the  case,  but,  if  it  does,  is  an  authority  in 
favour  of  the  Defendants ;  for  the  lien  in  that  case  was  held  to 
extend  only  to  the  purchase-money,  and  not  to  the  costs  of  an 
action  brought  to  enforce  the  award. 

Sir  JS.  BaffffoHay,  in  reply : — 

There  is  no  clause  in  the  Act  as  to  the  enforcement  of  cost? 
awarded  by  the  arbitrators,  and  we  are  unable  to  get  anything- 
from  the  company  (which  is  in  pecuniary  difficulties)  by  means  of 
the  order  of  the  25th  of  February,  1865. 

[He  referred  to  Oould  v.  Staffordshire  Potteries  Waierworls 
Company  (2)]. 


March  12.    Lord  Romilly,  M.E. : — 

This  suit  is  instituted  for  the  purpose  of  establishing  a  lien  on 
the  land  bought  by  the  railway  company  from  the  Plaintiff,  Lord 
FerrerSy  and  raises  quite  a  new  question.  The  facts  ar^  shortly 
these :  The  sale  of  the  property  to  the  railway  company  took  place 
on  the  13th  of  June,  1864.  It  was  arranged  that  the  price  should 
be  fixed  by  arbitration.     Accordingly  the  arbitrators  met^  they 

(1)  Law  Rep.  1  Eq.  195.  (2)  5  Ex.  214 
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differed,  and  they  selected  an  umpire  i  and  the  umpire  settled  the  M.  B. 
price  at  £8887,  which  included  the  damages  for  severance — in  fact  i872 
included  everything  except  the  mere  costs.  This  amount  was  duly  ^^j^ 
paid  into  Court,  and  was  duly  invested,  but  the  costs  were  not  Ferbers 
paid.  By  sect.  34  of  the  Lands  Clauses  Act,  it  is  quite  clear  that  Stafford  and 
the  company  had  to  pay  the  costs,  because  the  umpire  awarded  Bailway  Go. 
more  than  the  company  were  willing  to  give.  No  step  took  place 
to  settle  what  the  amount  of  those  costs  was  till  nearly  three  years 
afterwards.  I  do  not  understand  what  the  cause  of  the  delay  was ; 
however  the  umpire,  in  the  early  part  of  the  year  1867,  settled  them 
at  £414  2s.  4 j.  That  was  done  after  the  investment  of  the  pur- 
chase-money according  to  the  Lands  CUmses  Ad,  the  order  for 
which  was  made,  on  the  petition  of  Earl  Ferrers,  on  the  25th  of 
February,  1865 ;  and  by  that  order  it  was  ordered  that  the  com- 
pany were  to  pay  all  the  costs  according  to  the  Act  Those  costs, 
according  to  the  Act,  included  the  costs  of  the  award  and  of  the 
arbitration.  Those  have  not  been  paid ;  the  Plaintiff  has  taken 
no  steps  to  enforce  payment  in  the  way  in  which  he  might  have 
done ;  but  the  result  has  been  that  up  to  this  time  they  have  not 
been  paid  at  all.  Then  this  bill  is  filed  by  Earl  Ferrers  for  the 
purpose  of  getting  it  declared  that  these  costs  are  a  lien  upon 
the  land,  and  for  the  usual  consequential  relief  in  cases  of 
lien.  I  have  to  consider  whether  I  can-  properly  give  him  that 
relief  or  not.  It  is  obviously  a  case  of  very  considerable  im- 
portance, because  it  gives  precedence  to  this  particular  creditor 
in  respect  of  these  debts  over  all  the  other  creditors  of  the 
company.  Was  that  intended  ?  In  the  first  place,  the  Act, 
so  &r  as  I  am  aware  —  and  I  have  looked  through  it  very 
carefully — states  no  mode  as  to  how  you  are  to  recover  your 
purchase-money,  but  leaves  you  to  your  ordinary  remedy,  that  is, 
if  the  purchase-money  is  not  paid  you  may  file  a  bill  for  specific 
performance  of  the  contract,  or  enforce  payment  of  the  purchase- 
money  in  any  way  you  think  fit.  The  Act  does  not  give  the 
remedy,  nor  does  it  say  that  the  company  are  to  pay  the  purchase- 
money,  but  the  Act  does  say  that  the  company  are  to  pay  the 
costs.  In  addition  to  that  it  tells  you  how  you  are  to  recover  the 
costs.  You  may  recover  them  by  an  order  of  the  Court  of  Chan- 
cery, under  sect.  80.  So  that  it  would  appear  there  is  a  distinction 
VoL.Xm.  2B  2 
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H.  R.       between  the  purchase-money  and  the  costs.     It  is  argued  that 
1872        a  vendor  may  say,  ^'  I  won't  convey  the  land  to  you,  and  I  will 
]c][^       not  do  anything  about  it  until  you  pay  the  costs."    But  the  Plain- 
^^^BSEBB     ^iff  Y^^  j^qi  taken  that  course.    He  has  obtained  a  due  invest- 
Btaffobdand  ment  of  the  money«  and  also  an  order  in  the  usual  form,  such  as 
lUn^wAT  Go.  is  made  every  petition  day,  for  the  payment  of  the  costa    The 
^^       ways  in  which  payment  of  the  costs  may  be  enforced  are  numerous. 
In  the  fibrst  place,  the  order  of  the  Court  is  equivalent  to  a  judg- 
ment.  Nay  more,  you  might  bring  an  action  upon  the  award,  and 
recover  them  in  that  way.    I  believe  also  you  might  have  a  man- 
damus.   At  all  events  there  is  no  difficulty  in  getting  judgment 
against  the  company  for  the  costs,  and  obtaining  a  lien  upon  this 
land  by  this  means,  but  of  course  only  pari  passu  with  the  other 
creditors  of  the  company. 

The  75th  section  has  a  strong  bearing  on  this  case.  It  states 
that  upon  a  deposit  of  the  purchase-money  being  made  in  Courf^ 
not  only  is  the  company  entiUed  to  insist  upon  having  a  convey- 
ance of  the  land  made  to  them,  but  if  the  vendor  will  not  convey 
the  land,  they  may  execute  a  deed  poll,  and  get  the  land  vested  in 
themselves  in  that  manner,  and  they  may  require  the  land  to  be 
conveyed,  not  only  to  themselves,  but  to  any  person  whom  they 
may  think  fit.  Suppose  that  the  company,  finding  they  do  not 
want  the  whole  of  the  land,  sell  the  portion  not  required,  which 
is  conveyed  by  their  direction  to  the  purchaser,  of  course  the  same 
principle  must  apply  to  every  portion  of  the  land ;  and  then  this 
purchaser  finds,  to  his  great  surprise,  that  costs  have  not  been  paid, 
and  that  the  vendor  claims  a  lien  for  these  costs.  I  do  not  think 
that  this  was  the  intention  of  the  Act,  and,  certainly,  I  am  not  going 
to  make  a  new  precedent  upon  that  subject.  If  the  Plaintiff  is 
rights  then  in  every  case  in  which  an  order  has  been  made  for  costs 
according  to  the  Act^  if  there  is  any  delay  in  the  payment  of  them, 
a  bill  may  be  filed  against  the  purchaser  from  the  company  for  the 
costB,  which  would  carry  with  it  all  the  costs  of  the  bill,  the  costs 
of  the  petition,  and  all  the  usual  charges,  although  the  purdiase- 
money  had  been  paid  and  the  company  had  got  into  possession, 
sold  it  or  a  part  of  it  again,  and  put  the  purchaser  of  that  part  in 
possession.  Here  the  company  have  paid  the  purchase-money,  and 
have  been  in  possession  for  upwards  of  six  years.    In  1871  a  bill  is 
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£led  for  a  lien  on  this  particular  land,  that  is  to  say,  a  vendor's  lien       M.  B. 
in  respect  of  the  oosti^  or  a  portion  of  the  costs,  which  have  been        1872 
incurred  before  this  time.    I  think,  upon  the  true  construction  of       eabl 
the  Act^  the  Plaintiff  is  not  entitled  to  that.   I  am  of  opinion  that     ^^""^ 
if  a  person  receives  the  due  amount  of  the  purchase-money,  and  Stafpord  and 

Uttoxeter 

either  a  conveyance  is  given,  or  what  is  tantamount  to  it,  the  Railway  Oo. 

vendor  cannot  afterwards  say  there  are  certain  costs  which  have 

not  been  paid,  and  which  are  a  charge  upon  the  land.    No  doubt 

there  is  a  charge  upon  the  land  for  the  unpaid  purchase-money ; 

but  in  this  case  that  is  all  settled,  and  there  is  no  question  upon 

that  part  of  the  case. 

I  think,  therefore,  this  suit  is  an  experiment  which  I  am  not 
disposed  to  encourage,  and  I  must  dismiss  the  bill  with  costs. 

Solicitors :  Messrs.  Aurien^  Be  Gex,  iSc  Hardtng^  agents  for  StnUh 
it  MammaU,  Ashby^-la-Zouch  ;  Mr.  J*.  Batten. 


In  re  ALBBBT  AVEBAGE  ASSOCIATION. 

BLYTH  &  (X).'S  CASE. 
Mutual  Insurance  AjBsociation — Policy — Stamp. 

B,  A  Co.,  by  letter,  authorized  the  managers  of  a  mutual  marine  insurance 
asBOciation  to  insure  a  ship  with  the  association,  and  undertook  to  abide  by 
the  rules  and  regulations  thereof.  By  the  rules,  each  insurer  became  liable 
to  contribute  to  the  losses  of  any  other  insurer  in  certain  proportions.  In 
pursuance  of  the  authority  given  by  B.  db  Co.,  a  duly  stamped  policy  was 
issued  to  them,  which,  howeyer,  contained  no  reference  to  the  rules : — 

EM,  that  the  letter,  although  not  stamped,  was  admissible  in  evidence,  and 
that  B.  A  Co.  were  contributories. 

SmiihkB  Case  (1)  distinguished. 

XmSwasan  application  by  the  official  liquidator  of  the  ii2(^ 
Average  Assoeiation  that  Messrs.  Blyth  &  Co.  might  be  settled  on 
the  list  of  contributories. 

The  Albert  Average  ABSoeiation  was  an  unregistered  mutual  marine 
insurance  company,  governed  by  rules  and  regulations  by  which 
it  was  proyided  (amongst  other  things)  that  the  members,  seyerally 

(1)  Law  Rep.  4  Ch.  611. 

2  22  2  2 
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1872 
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March  16. 
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M.  B.  and  respectively,  not  jointly,  nor  in  partnership,  nor  the  one  for  the 
1872  other,  but  each  only  in  his  own  name,  agreed  to  insure  each  other'» 
Bltth  &  Co.'8  ships,  for  one  year  from  noon  of  any  day  named  as  the  commence- 
^^'  ment  of  the  risk,  against  all  perils  described  in  the  policy ;  that  the 
managers  should  be  James  Jackson  and  William  Sheppard  ;  that  the 
ships  insured  should  be  divided  into  different  classes  therein  speci- 
fied, and  pay  the  different  annual  rates  therein  mentioned,  which 
were  to  be  payable  in  advance,  and  to  be  placed  to  the  credit  of 
the  member  paying  the  same,  and  if  the  amount  exceeded  the 
amount  of  claims  for  losses  or  damages  sustained  by  the  members 
during  each  year  respectively,  the  excess  was  to  form  a  reserve  fund 
to  stand  to  the  credit  of  each  member  proportionally  as  he  might 
have  contributed ;  and  should  it  be  that  such  contributions  were 
not  sufficient  to  meet  the  claims  of  members  for  loss  or  damage  sus- 
tained within  any  respective  year,  then  such  reserve  fund  should  be 
applied  to  meet  such  deficiency,  and  should  there  still  be  a  defi- 
ciency, such  sums  as  might  be  required  to  meet  the  same  should  be 
drawn  for  on  each  respective  member  in  such  proportion  as  therein 
mentioned ;  and  that  any  member  who  might  desire  to  withdraw 
any  ship  at  the  end  of  the  current  year  for  which  she  was  entered 
in  the  association,  should  give  to  the  managers  ten  clear  days*  notice 
in  writing  before  the  expiration  of  the  year,  and  that  in  default 
thereof,  he  should  be  considered  to  have  renewed  the  insurance 
of  such  ship  for  another  year. 

On  the  2lBt  of  July,  1868,  Messrs.  Blyth  &  Co.  addressed  to 
Messrs.  Jackson  db  Sheppard,  as  the  managers  of  the  association,  a 
letter  whereby  they  authorized  them  to  insure  in  the  association^ 
in  the  sum  of  £750,  the  ship  Trusty,  and  they  undertook  to  abide 
by  the  rules  and  regulations  of  the  association. 

In  pursuance  of  this  application,  a  duly  stamped  policy  of  insurance 
on  the  ship  in  question,  covering  a  period  of  one  year  from  the  2l8t 
of  July,  1868,  was  issued  to  Messrs.  Blyth  dt  Co.  This  policy  con* 
tained  no  reference  to  the  rules  and  regulations  of  the  association. 
Messrs.  Blyth  dt  Co.  gave  no  notice  of  withdrawal  of  the  ahip^ 
pursuant  to  the  rules  and  regulations,  and  on  the  21st  of  July 
1869  a  fresh  policy  for  one  year  from  that  date  was  issued  to  them. 
During  the  currency  of  that  policy  the  association  was  ordered  to 
be  wound  up. 
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'    Mr.  Southgaie,  Q.C.>  and  Mr.  E.  0.  Willis^  for  the  o£B[cial  liqui-       M.  B. 
dator,  relied  on  the  undertaking  contained  in  the  letter  of  the  21st       1872 
of  July,  1868.  Bmth  &  Oo/g 


Oasb. 


i    Mr.  E.  OuOer,  for  Blyth  &  Co.  :— 

There  is  no  reference  to  the  rules  and  regulations  in  the  policy, 
nor  is  there  anything  which  binds  us  to  become  members  of  the 
association.  The  letter  of  the  21st  of  July,  1867,  is  not  stamped, 
and  cannot  be  looked  at:  SmitVs  Case  (1). 

[He  also  cited  Lee  dt  Moor*s  Case  (2).] 

Lord  Bomilly,  M.R. : — 

I  think  that  Messrs.  Blyth  &  Co.  are  contributories.  I  consider 
that  I  am  not  only  at  liberty,  but  bound  to  look  at  the  letter  of 
the  2l8t  of  July,  1868.  That  letter  and  the  policy  form  parts  of 
one  agreement;  the  policy  is  properly  stamped,  and  therefore  the 
ground  of  the  objection  which  was  successfully  taken  in  SmiiKs 
Case,  where  no  policy  was  issued,  is  removed. 

Solicitors :  Mr.  BhwUt ;  Messrs.  J.  &  B.  Ode. 

(1)  Law  Itep.  4  Ch.  611.  (2)  Law  Rep.  5  Bq.  368. 
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Jan,  26,  27. 


v.^.  M.  In  re  GAENIEB. 

^^2  Lunation-French  Curator  BonU—Trusteea  BdiefAci. 

An  Englishman  while  resident  in  France  was  found  a  lunatic  by  the  kvr 
.  of  that  oountry,  and  a  cwrator  honU  was  appointed  by  the  French  Gooit  A 
fund  in  this  country  to  which  the  lunatic  became  entitled  was  paid  into 
Courts  under  the  Trustees  Relief  Act : — 

HMj  upon  Petition  by  the  curator  honis  for  payment  of  the  fund  to  him 
as  a  matter  of  rights  that  the  Court  could  exercise  a  discreticm ;  and,  it  ap- 
pearing that  the  lunatic  was  sufiSciently  provided  for,  an  order  was  made  for 
retaining  the  corpus  of  the  fund  in  Court,  and  the  payment  of  the  diYidenda 
only  to  the  curoior, 

L  HIS  was  a  Petition  by  Alfred  BavaaU,  a  Frenchman,  who  had 
been  appointed  proyisional  committee  and  ewraior  bonis  of  Charles 
Oamier,  a  lunatic  found  so  under  the  French  law,  for  payment  out 
of  Court  to  him  of  a  sum  of  £939  lis.  Id.,  which  had  been  paid 
in  under  the  Trustees  Belief  Act 

Charles  Gamier  was  a  British  subject,  and  whUe  travelling  in 
France,  during  the  year  1851,  he  became  of  unsound  mind.  He 
was  found  a  lunatic  by  the  law  of  France,  and  was  placed  in  a 
maisan  de  santi,  in  Paris,  where  he  had  ever  since  resided.  The 
Petitioner,  Alfred  Bavant,  was  the  registrar  of  the  juge  de  pais^ 
in  the  canton  of  8t  Germain,  and  was  the  properly  constituted 
committee  of  the  estate  of  the  lunatic  according  to  the  French 
law,  and  was  empowered  by  the  Court  having  jurisdiction  in  such 
cases  to  take  and  receive,  upon  his  simple  signature,  all  sums  of 
money  which  might  accrue  to  the  said  Charles  Guvmier,  either  in 
Fra/nce  or  in  England,  and  to  give  good  and  available  receipts  and 
discharges  for  the  same. 

The  sum  of  money  which  the  Petitioner  now  asked  to  be  paid  to 
him  was  a  portion  of  the  estate  of  F.  Gamier,  a  relative,  to  which 
the  lunatic  was  entitled,  and  which  had  been  paid  in  by  his 
sister,  Laura  Baddiffe,  as  administratrix  of  F.  Gamier. 

It  was  stated  in  evidence,  that  in  pursuance  of  the  law  of  France 
a  fi^mily  council  was  called  together  for  the  purpose  of  deciding 
whether  Charles  Gamier  was  sane  or  insane,  but  in  consequence  of 
no  relations  being  resident  at  that  time  in  France,  the  council  was 
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composed  of  six  persons  who  were  well  acquainted  with  Mr.  Y.-aM. 
Gamier,  and  upon  the  report  of  this  council  that  he  was  incapable  1872 
of  taking  care  of  himself  or  his  property,  an  order  was  made  by  the  u^Te 
juge  de  paix^  under  which  he  was  placed  in  an  asylum  or  mai8on  ^^^°°* 
de  satUS,  then  under  the  control  of  a  Dr.  Pend  but  since  transferred 
to  Dr.  Semdaigney  and  the  Petitioner  was  also  appointed  committee 
of  his  estate  [euraior  tonisl  by  the  Judge,  with  power  to  perform 
all  necessary  acts  of  administration,  with  directions  to  render  an 
account  of  his  administration,  and  reserving  the  right  to  make 
application  according  to  law  for  the  care  of  the  person  of  the 
lunatic,  if  occasion  should  require.  It  had  not,  however,  become 
necessary  to  appoint  a  committee  of  the  person  of  the  lunatic,  in 
consequence  of  the  asylum  in  which  he  was  placed  being  under 
the  direct  superintendence  and  surveillance  of  the  law. 
;  The  personal  estate  of  the  lunatic  in  France  consisted  of  a  sum 
of  money  derived  from  his  deceased  wife,  and  invested  in  the 
French  £5  per  Cent.  Kentes,  producing  an  income  of  about  £168 
per  annum,  the  bulk  of  which  income  was  applied  for  the  support 
and  maintenance  of  the  lunatic  in  the  establishment  of  Dr.  Seme- 
laigne.  It  was  stated  by  the  Petitioner  that  in  consequence  of  the 
reduction  of  the  French  Kentes  from  £5  to  £4  lOa.  per  cent,  the 
income  of  the  lunatic  had  become  diminished,  and  owing  to  the 
prices  of  provisions,  wearing  apparel,  rent,  and  personal  services 
having  been  largely  increased  during  the  last  year,  the  lunatic  had 
been  necessarily  deprived  of  many  comforts  and  advantages  requi- 
site for  his  position  which  he  had  previously  enjoyed.  The  Peti- 
tioner stated  that  if  the  Court  ordered  the  sum  of  money  now 
standing  to  the  lunatic's  credit  to  be  paid  out  to  him,  it  was  his 
intention  forthwith  to  invest  the  same  in  the  new  £5  per  Cent. 
French  Bentes^  which  would  produce  to  the  estate  an  increased 
income,  and  would  enable  him  to  obtain  additional  comforts  for 
the  said  Charlee  Gamier. 

The  law  of  France  regarding  the  management  of  lunatics  was 
properly  verified  by  French  lawyers,  and  it  was  stated  that  the 
Petitioner  was  bound  to  give  security  to  the  Court  as  the  holder  of 
his  o£5ce  of  Registrar,  but  no  additional  security  was  exacted  from 
him  in  respect  of  the  discharge  of  his  duties  as  committee  of  the 
lunatic.    The  Petition  was  opposed  by  the  relations  of  Charles 
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Y.-C.  H.  Qumier,  on  the  ground  that  it  was  not  desirable  that  the  money 
1872  now  in  Court  should  be  taken  out  of  the  control  of  the  Court  and 
jTre       P&id  over  to  a  French  committee,  to  be  placed  on  the  security  of 

Gabxieb.  French  Eentes ;  that  there  was  a  further  sum  of  £120  per  annum, 
derived  from  property  belonging  to  the  lunatic,  which  was  in  the 
hands  of  Messrs.  ChUds^  the  bankers,  and  which,  at  the  direction  of 
the  relatives  of  Qharles  Gamier^  had  been  regularly  paid  to  Dr. 
Semelaigne  for  his  benefit,  and  this  sum,  in  addition  to  that  received 
by  the  Petitioner,  was  amply  su£Scient  for  the  comforts  of  the 
lunatic  in  the  position  in  which  he  was  placed. 

Mr.  Olasse,  Q.C.,  and  Mr.  Beffff,  for  the  Petitioner : — 

This  money  has  been  paid  into  Court  under  the  Trustees  Bdief 
Act  (10  &  11  Yict  c.  96).  The  lunatic  is  absolutely  entitled  to  it> 
and  the  Petitioner,  who  is  the  legally  constituted  curator  hanis 
according  to  the  law  of  France,  where  the  lunatic  is  domiciled, 
is  now  entitled  to  have  the  money  paid  out  to  him.  The  Court 
has  no  power  to  refuse  the  application.  The  estate  of  the  lunatic 
is  vested  in  the  Petitioner,  just  as  it  would  be  in  the  committee 
of  a  lunatic  in  this  country,  or  in  the  assignee  of  a  bankrupt. 
He  is  in  the  position  of  the  legal  personal  representative^  and 
the  Court  is  bound,  under  the  Trustees  Bdief  Act,  to  pay  the 
whole  of  the  fund  over  to  the  Petitioner,  who  is  answerable  to  the 
French  Court  for  the  proper  application  of  the  fund.  In  SeM  v. 
BenUey  (1)  it  was  decided  by  the  present  Lord  Chancellor,  when 
Yice-Chancellor,  that  the  right  to  sue  for  the  property  of  a  lunatic 
in  Scotland  was  vested  in  the  curator  bonts  appointed  according  to 
the  law  of  that  country,  and  that  he  could  give  a  good  discharge 
for  the  money ;  and  this  case  is  precisely  the  same.  The  curator 
"bonis  appointed  by  the  French  Court  has  the  same  power  to  sue, 
and  the  same  absolute  control  over  the  fund,  as  a  Scotch  curator 
would  have  in  a  Scotch  lunacy.  The  amount  of  the  fund  has 
nothing  to  do  with  the  question ;  the  curator  is  responsible  only 
to  the  French  Court.  To  that  Court  he  has  given  security  for  the 
due  performance  of  his  o£B[ce,  and  this  Court  can  exercise  no  dis- 
cretion, nor  give  any  directions  as  to  the  application  of  the  money. 

Messing  v.  Sutherland  (2)  was  a  case  in  which  the  Lords  Justices 

(I)  1  K.  &  J.  281.  (2)  25  L.  J.  (Ch.)  687. 
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ordered  the  transfer  of  a  fund  standing  in  the  names  of  the  trus-     y.-c.  M. 
tees  to  the  curator  lcni$  appointed  in  Scotland  of  an  English        1372 
Innatic ;  and  in  Newton  v.  Manning  (1),  the  Lord  Chancellor  said       ]r^ 
that  if  the  law  of  France  warranted  the  Petitioner  in  dealing  with    Oabnub. 
the  corpus  of  her  hnsband's  property  in  the  manner  proposed,  she 
had  only  to  arm  herself  with  the  authority  of  the  foreign  jurisdic- 
tion, and  the  money  would  be  paid  out  to  her  as  any  other  sum  of 
money  in  Court  would  be  paid  out  to  a  party  shewing  a  title  to  it. 
Here  the  Petitioner  comes  with  the  authority  of  the  French  Court, 
and  has  shewn  a  title  to  receiye  the  money,  which  is  all  that  is 
requisite  for  him  to  do.  In  Mackie  y.  Darling  (2)  it  was  held  that  a 
curator  bonis  and  faetor  loco  tulorispi  Scotch  infJEoits  was  not  bound 
to  pay  into  Court  assets  belouging  to  the  infants,  receiyable  under 
an  English  will  of  which  the  curator  was  administrator,  and  which 
was  in  the  course  of  administration  by  the  Court ;  and  in  Be 
Elias  (3)  an  order  was  made,  upon  the    application  of  a  curator 
of  a  lunatic  resident  in  Holland^  for  the  transfer  to  him  of  the 
corpus  of  a  fund  in  England,  to  which  the  lunatic  was  entitled. 

We  haye  shewn  our  title  to  this  fund,  and  are  entitled  to  the 
order  we  ask. 

Mr.  Cotton  Q.C.,  and  Mr.  Bevir,  for  the  relations  of  the  lunatic : — 

The  Petitioner  is  not  entitled  to  this  fund  as  a  matter  of 
right.  It  is  true  that  he  is  the  duly  appointed  cwrator  honis  of 
the  lunatic  in  France,  and  we  do  not  question  his  right  to  give  a 
discharge  for  the  money  paid  to  him ;  but  it  is  a  matter  for  the 
discretion  of  the  Court  whether  the  corpus  of  the  fund  should  be 
paid  out  to  him.  If  this  were  a  question  arising  within  the  juris- 
diction in  lunacy,  the  Court  would  have  power  to  inquire  as  to  the 
amount  which  was  required  for  the  support  of  the  lunatic.  This 
was  decided  by  the  Lord  Chancellor  in  Be  Stark  (4),  where,  upon 
an  application  by  the  curator  honis  of  a  Scotch  lunatic  for  the 
transfer  of  stock  standing  in  the  lunatic's  name  in  the  Bank  of 
England,  the  Lord  Chancellor  was  not  satisfied  that  the  security 
given  by  the  curator  in  Scotland  was  sufficient,  and  considered  that 
it  was  a  matter  of  discretion  to  refuse  or  accede  to  the  application. 

(1)  1  Mac.  &  G.  362.  (3)  3  Mac.  &  G.  234. 

(2)  Law  Rep.  12  Eq.  319.  (4)  2  Ibid.  174. 
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V.-C.M.  So  in  Be  Morpan  (1)  it  was  held  that  the  Act  of  1  Will.4,a  65, 
ig72  s.  34,  did  not  render  it  imperative  on  the  Lord  Chancellor,  npon 
^^  the  application  of  a  curator  l<mi$  of  a  lunatic  appointed  by  the 
Garioer.  Qonrt  of  Sessions  in  SeoScmd,  to  order  a  transfer  of  stock  standing 
in  the  lunatic's  name  in  the  Bank  of  England  into  the  name  of  the 
curator.  The  Chancellor  there  ordered  payment  of  the  diyidends 
only,  and  refused  a  transfer  of  the  corpus  of  the  fund.  Be  Bar- 
gazurietta  (2)  is  a  similar  case ;  for  there,  upon  a  petition  under  the 
statute  5S  Qeo.  3,  c.  60,  for  the  re-transfer  to  the  committee  of  a 
lunatic  of  a  sum  of  money  from  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt  into  the  name  of  the  curator  of  a  person 
found  lunatic  at  Oenoa,  the  Lord  Chancellor  directed  the  stock  to 
be  transferred  to  the  Accountant  General,  and  the  diyidends  only  to 
be  paid  to  the  Petitioner.  All  that  the  Court  has  to  do  in  lunacy  is 
to  pay  so  much  of  the  dividends  of  a  fund  as  may  be  required  for 
the  support  of  the  lunatic ;  and  this  is  a  question  for  thq  discretion 
of  the  Court. 

The  case  of  8eoU  v.  BenUey  (3)  only  decided  the  right  of  a  curator 
appointed  in  Scotland  to  sue  and  give  discharges.  This  we  do 
not  deny.  Newton  v.  Manning  (4)  had  reference  to  the  amount  of 
security  given  by  the  curator.  In  Eetsing  v.  Sutherland  (5)  no 
objection  was  made  to  the  transfer  of  a  fund  to  the  curator,  but 
the  trustee  required  the  indemnity  of  the  Court  for  the  purpose. 
In  Maekie  v.  Darling  (6)  a  curator  bonis  of  Scotch  infants  was  held 
not  bound  to  pay  into  Court  assets  belonging  to  the  infants  reoeiv- 
able  under  an  English  will,  of  which  the  curator  was  administrator, 
and  which  was  in  course  of  administration  by  the  Court;  but  that 
is  a  very  different  case. 

In  bankruptcy  the  same  principle  is  acted  upon,  and  it  is  not 
imperative  upon  the  Court  to  pay  out  to  the  assignee  more  than  is 
required  for  the  debta  It  is  for  this  Court  to  decide  what  shall  be 
done  with  the  surplus  after  payment  of  debts.  This  was  decided 
in  Oook  V.  Sturgis  (7)  and  In  re  Dyson  (8). 

In  the  Trustees  Belief  Act,  under  which  the  Court  is  now  called 

(1)  1  H.  &  T.  212.  (5)  25  L.  J.  (Ch.)  687. 

(2)  20  L.  T.  299.  (6)  Law  Rep.  12  Eq.  3ia 

(3)  1  K.  &  J.  281.  (7)  8  De  G.  &  J.  606. 

(4)  1  Mac.  &  G.  362.  (8)  29  L.  J.  (OB.)  68. 
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upon  to  act,  it  is  expressly  stated  that  such  order  shall  be  made     v.^.  M. 
as  to  the  Court  shall  seem  fit.    There  is  a  discretion,  therefore,       1872 
Tested  in  the  Judge  as  to  the  terms  and  the  amount  of  payment ;       ^^0 
and  it  is  not  simply  because  a  Petitioner  shews  that  the  fund  is     ^^^^^ 
Tested  in  him,  as  trustee,  for  a  particular  purpose,  that  he  is  en- 
titled to  haTO  the  whole  corpus  paid  out  to  him  as  a  matter  of 
right. 

The  oTidence  in  this  case  shews  that  the  lunatic  is  sufficiently 
well  proTided  with  all  the  necessaries  and  comforts  that  his  situa- 
tion requires.  It  is  alleged  that  the  income  might  be  increased  by 
the  principal  being  placed  in  the  French  Bentes.  This  might  also 
be  done  by  the  Court  sanctioning  the  iuTestment  of  the  fund  in 
more  remuneratiTO  securities ;  but  no  necessity  for  such  a  course  is 
proTed  on  behalf  of  the  curator,  and  he  has  giTen  no  good  reasons 
for  remoTing  the  fund  from  the  control  of  this  Courts  which  the 
relations  of  the  lunatic  consider  to  be  a  safer  and  more  e£fectual 
protection  than  placing  it  in  the  hands  of  the  official  curator  ap- 
pointed by  the  French  Courts  particularly  as  it  appears  'that  he 
is  not  called  upon  to  give  security  for  the  amount  which  he 
claims  a  right  to  the  possession  of.  The  security  which  he  gave  to 
the  French  Court  was  a  general  guarantee  for  right  conduct  in  his 
office,  and  not  a  guarantee  applicable  to  this  particular  matter. 

Mr.  Olasse,  in  reply,  cited  PhtUipe  on  Lunacy  (1)  and  Tharne 
T.  Watkins  (2). 

Sib  R  Malins,  V.O.  :— 

This  is  a  Petition  to  take  a  sum  of  £939  II5.  Id,  Consols  out  of 
Court,  that  sum  of  Consols  being  the  absolute  property  of  Charles 
Oarnier.  The  circumstances  are  peculiar,  and  the  Petition  raises 
a  question  of  so  much  importance  relating  to  the  estate  of  a 
lunatic  (though  not  so  found  by  inquisition  in  this  country,  and 
therefore  not  subject  to  the  jurisdiction  in  Lunacy  of  the  Courts  of 
this  country)  that  I  was  very  desirous  at  first  that  the  course 
should  be  adopted  of  making  the  application  to  the  jurisdiction 
in  Lunacy — ^that  is,  the  Lords  Justices — rather  than  haTC  the 
matter  argued  before  me ;  and  I  certainly  think  I  should  have 
(1)  Page  410.  (2)  2  Ves.  Sod.  35. 


Gabhier. 
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y.-0.  ^r.     insisted  upon  that  course  if  I  had  been  aware  that  the  same  yiew 
1872       had  occurred  to  the  Master  of  the  Bolls  in  the  case  of  Hemng  v. 
^i^        Sutherland  (1 ),  and  that  the  Lords  Justices  did  take  that  case.    But 
as  the  question  has  been  fully  argued  before  me,  and  I  have 
formed  a  very  distinct  opinion  upon  it,  I  think  it  is  better  that  I 
should  decide  it. 

The  point  which  arises  on  this  Petition  is  this:  Mr.  Chariet 
GamieTy  being  a  resident  in  France  (he  was  not  at  the  time 
domiciled  in  lirance,  though  now  he  may  be  considered  as  a 
lunatic  there  domiciled),  became  of  unsound  mind.  Before  the 
tribunals  of  that  country  the  necessary  and  proper  steps  were 
taken  for  establishing  the  lunacy,  and  putting  his  person  and  his 
estate  under  proper  care,  much  as  it  would  have  been  in  this 
country;  and  the  present  Petitioner,  M.  Bavant^iB  the  person 
appointed  curator,  and  has  yested  in  him  the  estate  of  the  lunatic. 
This  sum  of  £939  lis.  Id.,  to  which  the  lunatic  became  entitled 
upou  the  death  of  a  relative,  has  now  been  paid  into  Court  by  his 
personal  representative.  The  curator  petitions  to  take  the  money 
out  of  Court  There  is  also,  it  appears,  a  considerable  amount  of 
property  belonging  to  the  lunatic  in  England,  some  £3000  or 
£4000,  which  is  in  the  hands  of  Messrs.  Cfhtld  dk  Co^  the  bankers, 
who,  under  the  authority  of  the  relatives  of  the  lunatic,  the 
brother  and  sister — near  relatives — ^have  from  time  to  time  sent 
the  dividends  of  the  stock  iu  their  hands  (Dutch  bonds)  for  the 
maintenance  of  the  lunatic. 

The  curator  claims  by  this  Petition  to  be  the  complete  repre- 
sentative of  the  estate  of  the  lunatic,  and  in  him  is  vested,  as  he 
says,  the  right  to  take  possession  of  all  his  property,  to  sue  for  all 
his  rights,  to  maintain  actions  on  behalf  of  his  estate,  and,  in  fSeu^t, 
in  every  respect,  in  the  most  complete  manner,  to  represent  that 
estate,  and  to  take  possession  of  every  part  of  it  whatever.  The 
first  part  of  the  argument  addressed  to  me  on  behalf  of  the  Peti- 
tioner was  as  to  a  point  upon  which  I  do  not  feel  the  slightest 
doubt.  I  have  no  doubt  that  this  curator  in  Fra/nee  has  completely 
vested  in  him  the  whole  estate  of  the  lunatic,  and  that  he  is 
entitled  to  sue  on  his  behalf,  and  to  ask  this  Court  to  hand  out  to 
him,  as  the  representative  of  the  lunatic  in  whom  the  property  is 

(1)  26  L.  J.  (Cb.)  687. 
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vested,  this  money ;  but  the  question  is,  whether  I  have  any  dis-  y.-0.  M. 
cretion  on  the  sabject,  or  whether  I  am  bound,  because  he  asks  it,  1872 
to  hand  over  this  fund  to  him.  That  raises  the  whole  question,  /„  ^^ 
whether  the  carator  of  the  estate  in  France  is  necessarily  entitled  «t!!^- 
to  have  the  possession  of  every  part  of  the  lunatic's  estate, 
however  large  it  may  be,  merely  because  he  is  such  legal  repre- 
sentative. There  are  many  instances  of  this  kind,  no  doubt, 
where  property  is  absolutely  vested  in  a  person,  either  completely 
or  for  a  particular  purpose.  The  case  of  Scott  v.  BenUey  (1)  is 
conclusive  upon  the  subject ;  and  there  are  many  other  authorities 
even  so  far  back  as  Lord  Hardicieke's  time.  Take,  as  an  example 
of  this,  the  case  of  an  assignee  in  bankruptcy.  No  man  can  have 
more  absolute  control  over  the  property  of  another  than  an  assignee 
in  bankruptcy  has  over  the  estate  of  the  bankrupt;  and  so  it 
was  in  insolvency  when  there  was  a  difference  existing  between 
insolvency  and  bankruptcy.  But  the  property  is  there  vested  in 
the  assignee  for  a  particular  purpose  only,  and  I  am  perfectly 
satisfied  that  if  there  was  a  laige  amount  of  money  in  this  Court 
which  the  bankrupt  claimed  against  the  assignee,  and  the  assignee 
came  here  with  this  kind  of  high  claim  saying,  ^'  I  have  vested  in 
me  the  whole  estate  of  the  bankrupt,  the  Court  has  not  any  right 
to  enter  into  the  question  of  what  is  the  amount  of  the  debts,"  I 
am  satisfied  that  if  it  were  made  apparent  to  the  Court  that  there 
was  £20,000  in  Court  belonging  to  the  bankrupt,  and  if  it  were 
also  made  apparent  that  £10,000  would  pay  all  the  debts  and 
expenses  of  the  bankruptcy — ^in  other  words,  that  the  whole  bank- 
ruptcy could  be  wound  up  for  £10,000 — the  bankrupt  would,  in 
that  case,  be  entitled  to  resist  the  Petition  by  the  assignee  to  pay 
out  to  him  more  than  the  amount  required  in  the  bankruptcy. 

The  case  of  Cook  v.  Stwrgis  (2),  also  heard  at  law  under  the 
title  of  Be  Dyson  (3),  has  a  bearing  on  this  question.  The  facts 
were  these :  Dyson  was  a  man  who  had  a  large  expectancy.  He 
was  insolvent.  After  his  insolvency,  it  being  clear  that  there 
would  be  a  surplus  after  paying  all  his  debts,  Mr.  Bobert  Cook 
bought  the  surplus  of  the  insolvent  Dyson.  He  was  entitled  to 
the  whole  of  the  surplus,  whatever  it  might  be,  which  remained  of 

(1)  1  K.  &  J.  281.  (2)  8  De  G.  &  J,  506. 

(3)  29  L.  J  (Q.B.)  68. 
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,y.-C.  M.     the  estate  after  paying  the  debts  and  expenses  of  the  insolvency. 
1872       It  was  sold  to  Mr.  Cook  fox  yalnable  considerationy  and  there  was 
\  inre       &  large  fund  in  Court ;   but  Dyson  became  inscdvent  a  second, 
Oarkibr.    ^^^  J  think  even  a  third,  time.    Mr.  Commissioner  Law,  who  took 
as  high  a  view  of  the  rights  of  the  Court  of  Insolvency  as  the 
Petitioner  desires  to  take  of  the  rights  of  the  curator  in  FranM, 
claimed  to  be  entitled  to  deal  with  the  whole  estate  of  Dyson,  and 
insisted  that  it  should  all  be  handed  over  to  the  Court  in  Portugal 
Street,  that  he  might  deal  with  the  rights  of  the  parties  as  to  the 
whole  estate.    In  that  case  I  obtained  an  injunction  on  behalf  of 
Mr.  Cook,  and  Lord  Justice  Knight  Bruee  and  Lord  Justice  Turner 
acted  upon  the  principle  that  the  assignee  was  entitled  to  so  much 
only  of  the  money  as  would  pay  all  the  debts  in  full  and  the  ex- 
penses of  the  insolvency,  and  that  Mr.  Cook  was  entitled  to  have  it 
retained  in  Court  to  have  the  matter  adjudicated  upon  and  the 
amount  ascertained.    Mr.  Commissioner  Law  did  not  acquiesce  in 
that  decision,  and  still  insisted  upon  dealing  with  the  whole  fimd, 
and  for  his  disobedience  to  the  order  of  this  Court  I  moved,  before 
the  full  Court,  consisting  of  Lord  Chancellor  OampbeO  and  the  Lords 
Justices,  to  commit  Mr.  Commissioner  £air  for  disobedience  to  the 
Court  of  Chanceiy  in  attempting  to  get  possession  of  those  funds. 
He  was  not  committed,  but  he  had  a  narrow  escape.    In  that  case 
their  Lordships  retained  all  the  funds  in  Court    If  I  had  an  assignee 
in  bankruptcy  before  me  saying,  ^  I  must  have  everything  handed 
over  to  me,  I  am  master  of  the  estate,"  I  should  say,  ^  It  is  vested 
in  you  only  for  a  particular  purpose ;  tell  me  what  you  require  for 
debts  and  expenses  connected  with  the  bankruptcy,  and  that  sum 
you  shall  have,  and  no  more."    This  property  is  vested  in  M. 
Bavant  by  the  laws  of  France — ^for  what  ?    For  a  particular  pur- 
pose.   What  is  that  purpose  ?    The  maintenance  and  well-being 
of  the  lunatic. 

I  will  take  an  analogous  case  in  this  Court.  Of  course  I  am 
perfectly  aware  I  am  not  sitting  in  Lunacy,  but  I  have  had  con- 
siderable experience  in  the  jurisdiction  of  Lunacy  during  my  pro- 
fessional career,  and  I  think  I  have  not  quite  forgotten  what  is  the 
practice  of  the  Court  in  Lunacy.  The  committee  has  vested  in 
him  all  the  property  and  estate  of  the  lunatic ;  but  does  the  Court 
ever  as  of  course  hand  out  the  whole  of  the  money  to  the  committee  7 
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Certaiuly  not  On  the  contrary^  the  Court  makes  an  order  for  an  V.-O.  M. 
allowance  for  the  maintenance  of  the  Innatic,  and  hands  that  oyer  1872 
to  the  committee  of  the  person.  The  committee  of  the  estate  jn  re 
would  receive  what  he  was  entitled  to  for  remmieratioDy  and  what-  ^^"^°^' 
ever  else  is  in  Court  remains  by  way  of  accumulation  for  the 
benefit  of  those  ultimately  entitled.  Upon  all  questions  regarding 
the  estate  of  the  lunatic,  whom  does  the  Court  hear  as  to  the  ulti- 
mate interest  ?  Why,  as  to  the  real  estate,  the  person  who  is  heir- 
at-law  ;  and  as  to  the  personal  estate,  the  person  who  is  proved  to  be 
the  next  of  kin.  Here  I  have  the  next  of  kin  before  me,  for  there  is 
no  question  raised  about  the  brother  and  sister  being  next  of  kin, 
and  they  object  to  the  money  going  to  France,  and  they  say  that 
they  are  entitled  to  object.  I  asked  whether  the  capital  was 
wanted,  and  it  turns  out  upon  the  evidence  that  this  gentleman 
is  not  the  curator  of  the  person,  but  of  the  estate  only.  It  is 
stated  that  he  wants  these  funds,  not  to  apply  the  capital  for  the 
benefit  of  the  lunatic — ^that  is  not  suggested — ^but  he  wants  it  to 
invest  in  the  French  funds,  in  order  to  produce  a  larger  income  for 
the  lunatic.  It  appears  that  there  is  £48  due  to  this  gentleman 
for  expenses  incurred  in  the  lunacy.  It  is  not  objected  that  that 
£48  should  be  paid,  and  the  costs  of  this  Petition  should  also,  I 
thinly  be  paid.  Then  what  does  he  want  the  fund  for  ?  All  the 
argument  has  been  on  a  question  of  privilege,  and  what  is  called  a 
legal  right.  With  regard  to  the  comfort  of  the  lunatic,  the  Peti- 
tioner says  he  is  liable  to  Dr.  Semdaigne  for  his  maintenance. 
It  turns  out  that  the  friends  of  this  lunatic,  being  persons  of  position 
and  means,  supply  him  with  everything  he  requires.  The  income 
of  the  funds  in  the  hands  of  Messrs.  OhUd  has  been  transmitted 
by  members  of  the  family  to  Dr.  Semdaigne  ;  and  I  am  perfectly 
satisfied  that  the  lunatic  is  supplied  with  every  comfort  adapted  to 
his  condition  in  life,  eveiything  essential  for  him ;  and  this  gentle- 
man does  not  pretend  to  say  that  there  is  anything  he  wants  which 
he  cannot  have. 

It  has  been  argued  that  this  Court  can  exercise  no  jurisdiction, 
it  being  a  foreign  lunacy.  Then  the  question  for  me  to  decide  is, 
whether  I  have  a  discretion  or  not.  To  ascertain  that,  I  cannot  do 
better  than  see  what  the  Court  has  done  with  regard  to  foreign 
lunatics ;  because,  as  to  the  jurisdiction  of  this  Court,  whether  it 
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y.-O.  M.  is  in  Seotlandy  EdOand^  or  France^  it  is  all  the  same.  What  has 
1872  the  Court  done  in  such  cases?  I  think  the  case  of  Sccil  y. 
In  re  BentUy  (1)  does  not  strictly  apply  to  this  question,  because  the 
Yice-Chancellor  Wood  was  not  there  asked  to  exercise  any  discre- 
tion on  the  subject.  All  he  had  to  decide  was,  whether  the  right 
to  sue  for  the  property  and  to  recover  it  was  in  the  Scotch  curator. 
He  decided  that  he  had  that  right,  and  the  question  of  discretion 
was  not  suggested  or  argued  before  him  in  any  way. 

Let  me  take  the  case  of  an  actual  lunatic  in  a  foreign  country. 
In  the  case  of  Netvton  y.  Manning  (2)  yery  little  seems  to  haye 
occurred  on  the  subject,  and  that  does  not  appear  to  me  to  be  a 
distinct  authority  one  way  or  the  other ;  but  I  cannot  help  thinking 
that  the  case  of  Be  Stark  (3)  is  important.  That  was  a  petition, 
supported  by  the  affidavit  of  Bdbert  SpoUmooode,  of  the  city  of 
Edinburgh^  stating  that  he  had  been  appointed  by  the  Court  of 
Session  in  Scotland  curator  "bonis  of  the  lunatic's  estate,  and  praying 
a  transfer  of  a  sum  of  £4005  Consols  standing  in  the  lunatic's 
name  at  the  Bank  ofEnglandy  with  the  dividends  thereon,  to  him 
as  such  curator,  and  that  he  might  be  at  liberty  to  retain  the 
costs  of  his  application  thereout.  Mr.  BaUy,  for  the  Petition, 
referred  to  the  decree  of  the  Court  in  Scotland,  whereby  the 
Petitioner  was  appointed  curator,  and  which,  he  submitted,  was 
equivalent  to  a  declaration  in  Lunacy.  The  Lord  ChanceUor, 
however,  declined  to  make  the  order  as  prayed  in  the  first  instance, 
observing  that  the  evidence  furnished  by  the  decreet  fell  short  of 
establishing  the  lunacy  under  the  terms  of  the  Acts.  His  Lord- 
ship accordingly  directed  a  reference  to  inquire  whether  Mrs.  Stark 
had  been  found  lunatic  according  to  the  laws  of  the  place  where 
she  was  resident,  whether  the  stock  formed  part  of  her  personal 
estate,  and  whether  the  Petitioner  had  been  duly  appointed  euralor 
bonis,  and  had  given  security  accordingly,  and  was  properly  qualified 
to  have  the  stock  transferred  to  him.  This  euraiar  bonis  in  Scot- 
land  had  just  as  absolute  an  authority  and  control  over  the  estate 
as  the  curator  in  the  French  Court  has  in  the  present  case.  How 
was  that  dealt  with  ?  The  Commissioner  who  decided  that  case 
was  Lord  Langdale,  and  he  referred  to  a  case  of  Be  Morgan  (4),  in 

(1)  1  K.  &  J.  281.  (8)  2  Maa  &  G.  174. 

(2)  1  Mac  &  G.  362.  (4)  1  H.  &  T.  212. 
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wbicliy  under  similar  circamstanceSy  the  Lord  Chancellor  (Lord     V.-C.  M. 
Ootienham)  had  refused  an  application  like  the  present.    It  was       1872 
there  held  that  the  Act  of  1  Will.  4,  c.  65,  left  it  in  his  discretion       j^ 
to  grant  or  refuse  such  an  application.    His  Lordship  then  added     Qabnibb. 
that^  in  conformity  with  this  precedent,  so  large  a  sum  as  that 
mentioned  in  the  Petition  ought  not  to  be  transferred  to  the 
curator  on  the  security  stated  by  the  Master's  report  to  have  been 
given,  especially  as  no  reason  was  assigned  for  the  transfer.    An 
order  was  therefore  made  confirming  the  Master's  report,  and 
directing  the  payment  of  the  dividends  only  of  the  stock  to  the 
curator.    In  the  case  before  me  no  reason,  in  my  opinion,  or  any- 
thing amounting  to  a  reason,  is  assigned  for  the  transfer ;  and  in 
the  case  I  have  first  referred  to  so  small  a  sum  as  £4000  was 
refused,  and  the  Court  directed  payment  of  the  dividends  only, 
and  exercised  its  discretion  in  refusing  the  capital 

It  was  argued  that  it  makes  no  difference  what  the  amount  is. 
I  put  it  to  the  Petitioner's  counsel  whether  he  would  carry  the 
case  so  high  as  to  say  that^  in  consequence  of  this  legal  control 
of  the  curator,  even  if  the  amount  in  question  were  a  million  of 
money,  or  say  £100,000 — ^any  large  sum  whatever — whether  I 
must  necessarily  hand  over  all  this  property  to  him,  or,  as  it  is  not 
wanted  for  the  purpose  for  which  he  is  appointed,  namely,  the 
maintenance  of  the  lunatic,  to  the  French  tribunals.  When  the 
lunatic  recovers,  if  he  recovers,  he  will  be  entitled  to  all  this 
money.  Why  should  he  be  embarrassed  with  the  French  Courts  ? 
Why  should  his  relatives  be  embarrassed  with  proceedings  in  a 
foreign  country  when  every  purpose  can  be  answered  by  keeping 
the  property  in  this,  the  lunatic's  native  country.  The  case  of 
Be  Morgan  (1)  seems  to  me  to  be  conclusive  upon  the  subject. 
An  application  was  made  to  the  Lord  Chancellor  on  the  Petition 
of  the  eurator  bonis  of  the  lunatic,  who  resided  in  Edinlhirffh, 
praying  a  transfer  of  a  sum  of  £90,067  I85.  Three-and-arhalf  per 
Cent.  Bank  Annuities,  standing  in  the  lunatic's  name,  into  the  name 
of  the  curator  honis;  but  the  Lord  Chancellor  declined  to  make 
the  order,  on  the  ground  that  the  Act  of  1  WilL  4,  c.  65,  was  not 
imperative,  but  left  it  in  his  Lordship's  discretion  to  grant  or  refuse 
the  application;  and  his  Lordship,  not  being  satisfied  that  the 

(1)  1  H.  &  T.  212. 
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Y.-O.  M.    Becarity  taken  by  the  Court  of  Session  in  SeoUand  from  the  ewrahr 
1872        honis  was  sufficient,  ordered  the  Petition  to  stand  over.    It  appears 
2,1  ^       here  that  no  security  is  taken  in  this  lunacy  such  as  a  conunittee 
GARMim.     ^,Qui^  i^YQ  tQ  giye .  all  the  security  that  is  given  is  for  the  due  per- 
formance of  his  office  geherally.    At  a  subsequent  hearing  of  Be 
Morgan  an  order  was  made  that  the  dividends  on  the  £90,067  18s. 
should  be  paid  over  from  ^time  to  time  during  the  life  of  the 
lunatic  to  the  eurator  bonis.    Therefore  that  was  a  case  where  the 
Court  distinctly  refused  to  hand  over  the  capital  to  the  curatory 
thinking  the  income  sufficient^  and  ordered  the  income  to  be  paid, 
but  refused  the  capital. 

Then  the  case  of  Be  EUas  (1)  is  relied  upon ;  but  the  point 
which  I  have  now  to  decide  was  never  suggested  in  that  case.    In 
Be  Elias  there  was  a  considerable  sum  of  East  India  Stock,  and 
the  lunatic  was   resident  in  Holland,      The   Lord  Chancellor 
(Lord  Cottenham)  made  an  order  authorizing  the  Petitioner,  while 
provisional  curator,  to  receive  the  dividends  of  the  stock,  and 
referred  it  to  the  Master  to  ascertain  whether  the  Petitioner  was, 
according  to  the  law  of  the  kingdom  of  the  Netherlands,  entitled 
to  have  the  funds  transferred  to  him.    No  inquiry  was  directed  as 
to  whether  the  Petitioner  had  given  any  security,  and  it  did  not 
appear  whether  the  lunatic  was  a  native  of  SdUand.    Now,  the 
only  counsel  who  appeared  there  was  Mr.  Cotton,  asking  for  the 
transfer  of  the  funds ;  there  was  no  counsel,  on  behalf  of  the  fisunily, 
objecting  or  asking  the  Court  to  exercise  any  discretion.    Mr. 
Cottony  in  support  of  the  Petition,  submitted  that  the  case  was 
distinguishable  from  that  of  Be  Stark  (2).     There  was  no  one 
there  to  say  it  was  not  distinguishable  from  Be  Stark,  or  to  appeal 
to  the  discretion  of  the  Lord  Chancellor,  or  to  ask  him  to  exercise 
it ;  but  even  there  the  report  states  that  the  Lord  Chancellor, 
after  some  hesitation,  made  the  order  in  the  terms  of  the  prayer  of 
the  Petition,  observing  that  he  assumed  that  no  security  had  been 
given  by  the  curator,  and  that  none  was  required  by  the  laws  of 
Holland.     Then  His  Lordship  intimated  that  he  should  have  had 
no  difficulty  in  making  the  order  if  it  had  been  shewn  that  the 
lunatic  was  a  Dutch  subject.     I  cannot  entertain  a  doubt  that  in 
that  case,  if  the  property  had  been  large,  and  if  any  one  had  sug- 

(1)  3  Mac.  &  a.  234.  (2)  2  Mac  Se  G.  174. 
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gested  to  Lord  Truro^  by  whom  the  case  was  subsequently  heard,     Y.-G.  M. 
that  in  these  other  cases,  Be  Starh  (1)  and  Be  Morgan  (2),  this  Court        1872 
•absolutely  refused  to  transfer  the  capital  under  such  circumstances,       jn  re 
especially  considermg  that  he  had  considerable  hesitattion  when     ^^^^ 
there  was  no  opposition,  that  hesitation  would  have  become  a 
pofiitiye  refusaL 

These  are  the  only  cases  really  bearing  on  this  subject,  because  the 
•case  of  8coU  v.  Bendey  (3)  merely  goes  on  the  general  question,  and 
the  case  of  Hemng  y*  SiUherland  (4)  does  not  strictly  apply,  because 
the  question  of  discretion  was  not  raised.  It  is  true  I  haye  no 
jurisdiction  in  Lunacy,  and  I  can  only  apply  these  cases  by  analogy. 

This  money  has  been  paid  in  under  the  Tmriees  Belief  Act. 
Haye  I  then,  under  that  Act,  any  discretion  ?  Does  it  follow  that 
«ny  money  paid  in  must  be  paid  out  to  any  one  haying  a  legal 
right  ?  I  haye  already  referred  to  the  case  of  an  insolyency. 
There  it  was  asked  how  much  was  required  to  pay  the  debts, 
and  the  Court  would  only  order  so  much  as  was  necessary  for 
the  debts,  to  be  paid  out,  and  the  rest  was  to  be  administered  by 
this  Court  according  to  the  rights  of  the  parties.  Under  Lord 
Cottenham^s  Act,  by  which  moneys  are  paid  into  the  Court  of 
Chancery,  what  is  the  Court  to  do?  It  is  enacted  by  the  2nd 
section  that  '^  such  order  as  shall  seem  fit  shall  be  made  from  time 
to  time  by  the  Court  in  respect  of  trust  money  paid  in."  It  is  the 
constant  practice  of  this  Court  to  exercise  a  discretion  as  to 
whether  it  will  order  money  to  be  paid  out  or  keep  it  here.  I 
exercise  such  a  discretion  eyery  day  I  hear  petitions.  I  haye,  in 
my  opinion,  the  same  discretion  in  this  matter.  Where  money 
was  paid  in  under  the  Trustees  Belief  Ad,  the  Lord  Chancellor, 
sitting  in  Lunacy,  in  the  cases  of  Be  8tarh,  Be  Mcrffan,  and  Be 
IXaSy  exercised  that  discretion. 

Under  these  circumstances,  I  come  to  the  conclusion  that 
this  money  ought  not  to  be  handed  out,  but  only  so  much  of  it  as 
is  required  for  the  maintenance  of  the  lunatic  with  reference  to 
his  condition  and  situation  in  life.  It  is  not  suggested  that  the 
-capital  is  wanted,  beyond  so  much  as  will  pay  a  debt  of  £48 
which  has  been  incurred.    That,  of  course,  ought  to  be  paid. 

(1)  2  Mac  &  G.  174.  (3)  1  K.  &  J.  281. 

(2)  1  H.  &  T.  212.  (4)  25  L.  J.  (Ch.)  687. 
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y.-G.  M.  There  had  better  be  an  affidavit  on  the  subject ;  and  whateyer 
1872  is  justly  due  to  this  Petitioner  for  expenses  incurred  in  the  lunacy, 
Xn  re  ^^^  ^I^o  the  costs  of  this  Petition,  must  be  paid.  The  residue 
must  be  detained  in  Court,  and  the  dividends  paid  to  the  Peti- 
tioner for  or  towards  the  maintenance  of  the  lunatic.  The 
Petitioner,  if  he  wants  any  more  money,  if  circumstances  should 
arise  rendering  it  necessary  to  have  more  of  the  capital,  can  apply 
from  time  to  time,  and  then  the  Court  will  exercise  a  beneficent 
discretion  on  such  a  subject.  It  is  said  that  it  is  desired  to  increase 
the  dividends,  and  that  they  only  produce  3  per  cent,  in  the 
English  funds ;  if  need  be,  the  fund  can  be  put  in  that  form  of 
investment  which  will  produce  the  highest  amount  of  interest; 
but  I  think  that  is  not  necessary,  because  it  is  clear  that,  after 
the  income  has  been  applied,  the  family  of  which  he  is  a  mem- 
ber, his  brother  or  sister,  and  his  nephews  and  nieces,  supply  all 
that  is  wanted ;  and  there  is  no  evidence  to  lead  me  to  entertain 
a  doubt  that  this  lunatic  is  supplied  with  every  comfort.  The 
order  will,  therefore,  be  to  ascertain  and  pay  what  is  due  to  the 
Petitioner  for  the  costs  of  the  lunacy  and  of  this  Petition — ^that  is 
to  say,  any  expenses  properly  incurred  by  the  Petitioner  ii>  refer- 
ence to  the  lunacy.  I  decline  to  order  any  further  portion  of  the 
capital  to  be  paid  out,  but 'there  will  be  payment  of  the  dividends 
to  the  Petitioner  till  further  order  as  curator  bonis. 

Solicitor  for  the  Petitioner :  Mr.  Bbrwood. 

Solicitors  for  the  Bespondents :  Messrs.  O.  L.  P.  Eyre  dt  Co, 
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LETHBBIDGE  v.  ADAMS.  V.-0.  M, 

[186S    L.    186J  1872 

Ex  parte  LIQUIDATOR  OF  THE  INTERNATIONAL  ^^'^' 

LIFE  ASSURANCE  SOCIETY. 

CrtdUofT — Unregiatered  Company — Instmmce  Society — LiabilUy  limited  hy  Con- 
tract— Inability  to  continue  Businesa — Damages  for  Breach  of  Contract, 

# 

An  xmregistered  assnianoe  society  issaed  policies  under  which  the  assets  of 
the  company  alone  were  liable.  The  company,  being  insolvent,  was  registered 
as  an  unlimited  company,  under  the  Act  of  1862,  and  immediately  after- 
wards ordered  to  be  wound  up : — 

Held,  that  the  shareholders  were  liable  beyond  the  amount  of  their  shares 
for  the  expenses  of  the  winding-up ;  but  that  there  was  no  liability  beyond 
the  amount  of  the  shares  for  any  breach  of  contract  inyolved  in  ceasing  to 
carry  on  business. 

IHIS  suit  was  instituted  for  the  administration  of  the  estate  of 
Mary  Ann  Adams,  who  was  at  her  death  the  holder  of  200  shares 
in  the  International  Life  Asmiranee  Sooiety, 

The  society  was  established  as  an  unregistered  company  under 
the  name  of  the  National  Loan  Fund  Life  Assurance  and  Deferred 
Annuity  Society  by  a  deed  of  settlement  of  the  16th  of  February, 
1838,  and  was  reconstituted  under  its  present  name  by  a  supple- 
mental deed  of  settlement  of  the  12th  of  May,  1841,  which  incor- 
porated the  provisions  of  the  previous  deed.  By  the  supplemental 
deed  the  capital  was  fixed  at  25,000  shares  of  £20  each. 

The  only  clauses  of  the  deeds  of  settlement  which  it  is  necessary 
to  refer  to  are  the  46th  and  the  56th  of  the  deed  of  1838. 

Clause  46  was  as  follows :  **  That  two  successive  general  meet- 
ings, specially  called  by  the  directors  for  the  purpose,  shall  have 
fall  power  to  resolve  on  the  dissolution  of  the  society,  and  to  fix  a 
day  for  the  dissolution  thereof,  provided  such  dissolution  shall  have 
been  recommended  by  at  least  two-thirds  of  the  directors  for  the 
time  being,  and  shall  be  agreed  to  by  two-thirds  of  the  votes  of 
the  voters  and  proxies  present  at  such  meetings  respectively : 
provided  always,  that  if  at  the  annual  meeting  in  1841,  or  any 
subsequent  annual  meeting,  the  society  shall  appear  by  the  ao- 
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Y.-C.  M.    counts  BO  to  be  rendered  as  herein  provided  to  haye  sustained  and 
1872       incurred  losses  and  expenses  to  the  extent  of  one-fourth  part  of  ihe 
Lkthdbidoe  actually  subscribed  capital  of  the  society,  it  shall  be  lawful  for  a 
Adaxs      special  general  meeting  to  be  convened  for  the  purpose  of  resolving 
Ex  paru     the  dissolution  of  the  society,  in  any  of  the  modes  hereinbefore 
oromE"]^^-  appointed  for  the  convening  of  special  general  meetings ;  and  it 
NATIONAL    shall  be  lawful  for  such  general  meeting,  by  a  majority  of  the  votes 
AflsuBANCB    of  the  voters  and  proxies  present  thereat,  to  resolve  on  the  disso- 
"''^^'     lution  of  the  society,  and  to  fix  a  day  for  the  dissolution  thereof: 
provided  always,  that  if  at  any  time  before  the  said  annual  meet- 
ing in  1841,  the  society  shall  have  sustained  losses  and  expenses  to 
the  extent  of  one-twentieth  part  of  the  nominal  capital  of  the  said 
society,  the  court  of  directors  shall  forthwith  convene  a  general 
meeting  for  the  purpose  of  communicating  the  same,  and  at  sucli 
general  meeting  the  said  society  shall  be  declared  ipso  /ado 
dissolved." 

Clause  56,  after  making  other  provisions  relating  to  policies 
issued  by  the  society,  continued  as  follows:  "And  provided  also, 
that  in  every  such  policy,  grant,  and  contract  there  shall  be  con- 
tained express  words  for  making  all  sums  of  money  payable  by 
virtue  thereof,  payable  out  of  the  funds  and  effects  of  the  society 
only,  and  referring  to  the  provisoes  in  these  presents  restricting 
the  liability  of  the  directors  parties  thereto,  and  of  all  other  the 
members  of  the  society,  to  the  amount  of  their  respective  share  of 
and  in  the  subscribed  capital  of  the  society." 

The  operative  part  of  the  life  policies  granted  by  the  society  ran 
as  follows :  **  Now  therefore  this  policy  of  assurance  witnessetb 
that  if  the  said  assured  shall  die  at  any  time  before  day  of 

18  ,  or  at  any  time  thereafter  whilst  the  payment  of  the 
sum  of  £  shall  be  duly  made  to  the  said  society  on  or  before 
the  day  of  in  each  and  every  succeeding  year  during 

the  life  of  the  said  assured,  then  the  funds  and  property  of  the  said 
society,  according  to  the  deed  or  deeds  of  settlement  thereof  after 
satisfying  all  assurances  granted  by  the  society  previously  payable,. 
and  all  other  prior  charges  on  such  funds  and  property,  shall  be 
subject  and  liable  to  pay,''  &c.  And  the  policies  also  contained  a 
provision  in  the  following  words  :  •*  Provided,  lastly,  and  it  is 
hereby  expressly  declared,  that  no  person  assured  by  the  society 
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shall  be  liable  to  any  demand  against  the  society,  and  that  the     V.-C.  H 
faads  and  property  of  the  society,  according  to  the  deed  or  deeds       1872 
of  settlement  thereof,  after  satisfying  all  assurances  granted  by  lktoesodoe 
the  society  previously  payable,  and  all  other  prior  charges  on      ^• 
such  funds  and  property,  shall  alone  be  answerable  for  the  pay-     :EhR  parte 
ment  of  the  moneys  assured  by  this  policy,  and  that  no  director  ^^^^jJi- 
of  the  society  by  whom  this  policy  is  executed,  nor  any  other    national 
proprietor  of  the  society,  shall  be  responsible  for  the  payment  of  or    Assurakoe 

contribution  towards  the  moneys  assured  by  this  policy,  or  liable       * 

to  any  demand  against  the  society  on  any  pretence  whatsoeyer, 
beyond  the  unpaid  part  for  the  time  being  of  his  or  her  shares  or 
share  in  the  subscribed  capital  of  the  society,  and  that  after  the 
legal  transfer  by  any  proprietor  in  accordance  with  the  provi- 
sions of  the  deed  or  deeds  of  settlement  of  the  society  of  his 
or  her  shares  the  person  to  whom  such  transfer  shall  have  been 
made,  and  not  the  transferring  proprietor,  shall  be  answerable  for 
such  unpaid  part  of  such  shares  of  the  said  capital." 

The  society  carried  on  business  for  some  time,  but  eventually 
became  unsuccessful,  and  had  lost  considerably  more  than  one- 
foarth  of  its  capital.  On  the  8th  of  February,  1869,  it  was  regis- 
tered as  an  unlimited  company ;  and  on  a  petition  presented  almost 
immediately  afterwards,  a  winding-up  order  was  made  on  the  19th 
of  February,  1869. 

In  the  course  of  the  winding-up  the  entire  unpaid  balance  of 
the  capital  was  called  up ;  but  there  was  a  very  large  deficiency 
in  the  assets  to  pay  the  claims  of  policy-holders.  The  estate  of 
Miss  Adams  had,  on  a  claim  made  in  the  suit  by  the  official 
liquidator,  paid  the  balance  of  the  capital  on  her  shares,  and  there 
was  now  standing  to  the  credit  of  the  cause'  a  further  sum  of  about 
£12,000,  which,  except  for  the  claim  of  the  official  liquidator,  was 
distributable  amongst  Miss  Adams*  next  of  kin. 

It  was  admitted  that  the  policy-holders  were  entitled  to  have 
the  whole  available  assets  of  the  company  distributed  amongst 
them  without  deduction  of  anything  for  the  expenses  of  the  wind- 
ing-up, and  that  those  expenses  must  be  met  by  an  additional  call. 
The  official  liquidator  was  consequently  entitled  to  have  a  sufficient 
sum  set  apart  before  distribution  of  the  estate  to  answer  those 
charges.   But  he  further  claimed  on  behalf  of  policy-holders  whose 


SOCXBTT. 


550  EQUITY  CASES.  [L.  B. 

« 

Yw-O.  M.     policies  were  subsisting  at  the  date  of  the  commeucement  of  the 

1872        winding-up,  that  the  estates  of  shareholders  were  liable  to  pay  the 

LsT^a)GE  ^"^^  amount  of  their  claims,  as  in  respect^of  damages  for  a  breach 

j^'         of  contract  in  ceasing  to  carry  on  business.    It  was  estimated  that 

Exports     ^^  liability  would  amount  to  £69  per  share,  and  therefore,  as 

orSra^i^M-  ^^g*^*^®^  ^^®  200  shares  of  Miss  Adams,  would  exhaust  the  whole 

NATIONAL    estate. 

AflsusAKOE  The  official  liquidator  accordingly  applied  by  summons  dated 
the  5th  of  January,  1870,  that  he  might  "  be  at  liberty  to  go  in 
and  prove  such  further  debt  or  claim,  if  any,  as  he  could  establish 
against  the  estate  of  Mary  Adams  in  the  pleadings  named,  not- 
withstanding the  time  had  expired  for  adjudicating  on  debts  due 
from  the  said  estate." 

The  summons  was  adjourned  into  Court,  and  came  on  for  hear- 
ing late  in  the  day  on  the  16th  of  December,  1871.  After  being 
partially  opened  by  Mr.  Glasse,  Q.C.,  it  was  directed  to  stand  oyer 
part  heard,  and  now  came  on  again. 

Mr.  Olasse,  Q.G.,  and  Mr.  Hiffffins,  for  the  official  liquidator:— 

The  question  here  is,  whether  in  the  case  of  an  unregistered 
company  not  incorporated  there  can  be  a  limitation  which  protects 
shareholders  from  full  liability  for  breach  of  the  contract  into 
which  they  have  entered.  The  question  has  never  yet  been 
decided.  In  In  re  Athenseum  Life  Assurance  Society  (1)  it  was 
only  determined  that  in  the  case  of  comp£tnies  registered  under 
the  Act  of  7  &  8  Vict  c.  110,  the  policy-holders  were  limited  to 
the  amount  of  the  assets,  and  the  decision  was  based  upon  the  oon- 
struction  of  that  Act.  It  is  quite  clear  that  there  must  be  an 
additional  call  to  meet  the  expenses  of  the  winding-up:  In  re 
Professional  Life  Assurance  Company  (2) ;  so  that  the  only  ques- 
tion is  to  what  extent  the  call  should  go,  and  what  amount  should 
be  set  apart  to  meet  it  Where  a  limitation  of  liability  arises,  not 
from  the  provisions  of  an  Act  of  Parliament,  but  simply  from  the 
contract  between  the  parties,  and  that  contract  has  been  broken, 
the  limitation  of  liability  must  of  necessity  cease.  This  point  was 
just  touched  upon,  but  not  decided,  in  Beirs  Case  (3). 

There  was  also  a  special  breach  of  contract  in  going  on  with  the 

(1)  Joh.  80.       (2)  Law  Hep.  3  Ch.  167.        (3)  Law  Rep.  9  Eq.  706,  712. 
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conoem  after  more  than  one-fourtli  of  the  capital  had  been  lost.     y.-0.  M. 
That  is  a  breach  of  trust  for  which  the  company  is  liable,  and  it        1872 
makes  the  individual  shareholders  liable  also :  Evans  v.  Coventry  (I),  lbthbbidgs 
The  shareholders  are  liable  personally  except  where  the  liability      adams 
is  limited  by  the  terms  of  the  contract,  in  accordance  with  the     Ex  parte 
principles  laid  down  by  the  Lord  Chief  Justice  in  Kinff  v.  Accumu-  oF^im^]^^- 
lative  Life  Aiswanee  Company  (2),  and  by  continuing  business  in    ^^^^^^ 
breach  of  the  contract  the  limit  ceased.    In  order  to  preserve  the    Asbusahob 

limit  they  should  have  conformed  themselves  strictly  to  the  deed       

of  settlement:  Kearney.  Leaf  (8).  They  cannot  rely  upon  the 
policy  if  its  form  is  not  in  accordance  with  the  deed  of  settlement : 
HaUett  T.  DowdaU  (4). 

Mr.  Cotton,  Q.C.,  and  Mr.  Ifiee,  for  the  Plainti£fs  in  the  suit^ 
were  not  called  upon. 

Sin  B.  MALiNSy  y.C,  after  shortly  referring  to  the  facts,  con- 
tinued : — 

The  claim  now  set  up  by  the  official  liquidator  upon  this  sum- 
mons, is  one  of  the  greatest  possible  importance,  namely,  that 
under  the  policies  effected  by  this  insurance  office  not  a  limited 
but  an  unlimited  liability  was  created,  so  that  if  the  claim  suc- 
ceeds every  living  shareholder  and  the  estate  of  every  deceased 
shareholder  will  be  called  upon  to  make  good  to  the  last  farthing 
any  deficiency  of  assets.  The  question  turns  upon  the  terms  of 
the  deed  of  constitution  of  the  company,  and  the  contract  entered 
into  with  the  assured. 

The  form  in  which  the  claim  has  been  brought  forward  is,  I  must 
say,  the  most  inconvenient.  The  official  liquidator  has  brought  it 
forward,  not  at  the  request  of  any  person  holding  a  policy,  but  act- 
ing upon  what  he  has  conceived  to  be  his  duty  as  representing  the 
interests  of  the  creditors,  or  because  he  thought  it  was  a  claim 
which  ought  to  be  brought  forward.  If  it  was  a  claim  capable  of 
being  sustained,  being  on  behalf  not  of  those  whose  policies  have 
dropped,  but  those  whose  policies  are  still  in  existence,  it  seems 
to  me  that  the  question  ought  to  have  been  raised  by  a  bill  filed 

(1)  6  D.  M.  &  G.  911 ;  8  Ibid.  835.  (3)  1  H.  &  M.  G81. 

(2)  3  0.  B.  (N.  S.)  163.  (4)  18  Q.  B.  2. 
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y.-0.  M.     by  some  policy-holder  on  behalf  of  himself  and  all  other  policy- 

1872       holders  against  the  representatives  of  Miss  Adams  or  any  other 

jjg^^ioQ^  Defendants  they  might  fix  upon,  and  stating  in  distinct  terms  the 

AoAus      gi*ounds  on  which  the  claim  was  to  be  sustained.    The  inoon- 

M  parte     venience  of  the  present  course  is  sufficiently  shewn  by  the  fact 

JZr^.  that  B.any  circunistances  relied  upon  in  support  of  the  daim  a^ 

MATioNAL    not  in  evidence,  and  I  could  not  admit  this  claim  without  pro- 

Life  "^ 

A88UBAKCE    cecdiug  on  assumptions  of  facts  which  may  be  erroneous. 
...^  '         I  desire,  howeyer,  to  decide  the  case  on  broad  principles. 

The  object  of  the  deed  of  settlement  is  perfectly  clear.  The 
question  turns  chiefly  on  the  56th  clause.  [His  Honour  read  that 
clause,  and  continued: — ]  That  was  the  protection  the  pro- 
prietors threw  around  themselves  by  the  deed  of  settlement^  and 
it  was  made  imperative  upon  the  directors  to  insert  a  clause  in 
every  policy  restricting  the  liability  of  the  directors  parties  thereto 
and  all  other  members  of  the  society.  The  official  liquidator, 
representing  all  creditors,  says  there  are  many  still  alive  who 
have  policies  on  their  own  lives,  or  who  have  policies  on  the 
lives  of  other  persons  still  living;  and  the  form  of  a  policy  is 
handed  up  to  me.  [His  Honour  read  the  proviso  above  set  out, 
and  continued: — 1  Nothing  can  be  more  distinct  or  emphatic 
than  the  terms  of  this  contract :  "  No  individual  proprietor  of  the 
company  shall  be  liable  on  any  pretence  whatever  beyond  the 
unpaid  part  of  his  share  in  the  capital  of  the  society." 

Now  the  assets  of  the  society  consist,  in  the  ordinary  sense  of 
the  words,  of  all  its  property  and  all  that  can  be  obtained  by  calls 
from  its  shareholders.  The  contract  is  that  each  shareholder  shall 
be  liable  for  £20  per  share,  and  not  for  a  single  farthing  beyond 
that;  and  this  estate  having  paid  that  amount  the  contract  is 
that  there  shall  be  no  liability  to  pay  more.  This  is  limited 
liability,  which  is  now  established  by  Act  of  Parliament  as  part  of 
the  law  of  the  land ;  but  before  it  existed  by  Act  of  Parliament 
it  could  exist  by  contract,  and  the  policies  of  these  insurance 
offices  were  instances  of  limited  liability  by  contract.  For  if  a 
person  takes  a  policy  which  on  the  face  of  it  says  that  his  right  is 
not  against  the  individual  shareholder,  but  that  he  is  to  look 
to  the  assets  of  the  company  only,  that  is  a  contract  for  limited 
liability,  and  the  person  who  takes  such  a  policy  accepts  the 
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liability  of  the  assets  only.  So  there  may  be  limited  liability  in 
this  manner :  Two  men  may  enter  into  a  contract  to  have  work 
done  for  them  to  any  amount  whateyer,  and  that  each  of  them 
shall  only  be  liable  for  one  half  the  amount.  That  would  be 
limited  liability,  and  an  instance  of  the  kind  was  put  by  Yice- 
Chancellor  Wood  in  In  re  Athenssum  Life  Assurance  Society  (1), 
that  of  a  contract  that  a  person  shall  be  paid  out  of  a  particidar 
fund,  such  as  the  produce  of  a  particular  cargo  of  goods.  That 
would  also  be  limited  liability. 

Then  where  there  is  a  contract  for  limited  liability  will  the 
Court  enforce  unlimited  liability.  Now  the  authorities  are  uni* 
form  on  the  question.  Mr.  Olasse  was  kind  enough  to  draw  my 
attention  to  some  of  the  more  prominent  cases,  particularly  that  of 
In  re  Aihenasum  Life  Assurance  Society^  which,  not  for  the  first 
time,  raised  the  rery  question  which  is  raised  here.  The  Yice-Chan- 
cellor,  after  mentioning  several  cases  in  which  the  question  had 
been  raised  at  common  law,  and  stating  the  way  it  had  been  urged, 
says  (2) :  ''That  is  an  ingenious  way  of  putting  the  argument ; 
but  the  answer  to  it  is,  that  this  is  not  a  contract  by  an  ordinary 
partnership ;  this  is  the  case  of  a  contract  by  a  joint  stock  com- 
pany, incorporated  under  the  Act  of  7  &  8  Vict.  c.  110;  upon 
such  a  contract  there  is  no  right  of  proceeding  against  individual 
members  of  the  company,  except  such  as  may  be  given  by  the 
Act  under  which  the  company  was  registered';  and,  according  to 
Lord  Denman*s  decision  in  Haiket  v.  Merchant  Traders  Insurance 
Company  (3),  the  rights  given  by  that  Act  against  individual 
members  of  a  company  are  limited  to  the  extent  of  their  liability, 
as  defined  by  the  contract  into  which  they  have  entered."  Accord- 
ingly he  decided  the  question  for  the  second  time,  the  same 
point  having  been  before  him  in  Durham's  Case  (4) ;  and  the 
Court  of  Queen's  Bench  in  Halket  v.  Merchant  Traders  Insurance 
Compa/ny,  and  the  Court  of  Exchequer  in  HasseiU  v.  Merchant 
Traders  Insurance  Association  (5),  had  also  expressly  decided  it. 
In  the  former  of  these  cases  the  application  was  for  liberty  to 
take  out  execution  against  the  individual  shareholder  notwith- 
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standing  the  provision  for  limited  liability,  and  Lord  Denman,  in 
an  elaborate  judgment,  gave  a  decision  that  as  the  parties  had 
entered  into  a  contract  for  limited  liability,  the  Oonrt  would 
not  permit  them,  in  defiance  of  their  own  contract,  to  take  out 
execution  against  an  individual  shareholder  to  enforce  payment  of 
anything  beyond  the  subscribed  capital.  Durham's  Case  (1) 
was  in  the  same  Aihenasiim  Life  Assurance  Society  (2),  and  there  the 
same  point  was  carefully  considered  by  the  present  Lord  Chan- 
cellor, and  it  was  held  that  the  terms  of  the  policy  precluded  the 
assured  from  any  remedy  at  law  against  an  individual  shareholder, 
and  that  even  if  upon  the  company's  deed  of  settlement  the  policy 
was  in  that  respect  less  favourable  to  the  assured  than  the  deed 
required,  if  that  were  the  case  that  circumstance  could  not  be 
insisted  on  for  the  benefit  of  the  assured,  his  rights  being  defined 
by  the  contract  into  which  he  had  entered,  and  that  assuming  the 
mention  in  the  policy  of  the  capital  stock  of  £100,000  to  be 
equivalent  to  a  representation  that  the  society's  capital  actually 
amounted  to  that  sum,  and  to  be  a  fraud  on  the  part  of  the  directors, 
the  capital  subscribed  for  at  the  date  of  the  policy  not  exceeding 
£44,000,  that  circumstance  would  not  entitle  the  assured  to  have 
execution  against  an  individual  shareholder. 

That  part  of  the  case  disposes  of  much  of  the  argument  which  I 
heard. 

There  is  not  a  single  case  at  law  or  in  equity  that  gives  the 
fiaintest  semblance  of  authority  to  the  claim  set  up  in  this  summons. 
The  cases  at  law  and  in  equity  are  uniform,  that  wherever  under 
a  policy  of  assurance  there  is  a  contract  that  the  assured  are  to  look 
to  the  assets  and  property  of  the  company  only,  they  are  to  look 
to  the  individual  only  to  the  extent  of  the  calls  on  his  shares,  and 
that  there  is  no  power  either  in  a  Court  of  Law  to  take  out  execu- 
tion beyond  the  amount  of  the  call,  nor  in  equity  to  enforce  a 
liability  beyond  that  amount.  All  such  attempts  have  hitherto 
signally  failed ;  and  I  think  I  should  be  most  unwarranted,  on  an 
application  by  an  official  liquidator,  not  instigated  or  requested 
by  a  single  policy-holder  to  enter  into,  this  litigation,  to  make  a 
decision  in  contradiction  to  that  long  series  of  well-settled  autho- 
rities,  which  are,  moreover,  in  my  judgment,  rightly  decided. 

(1)  4  K.  &  J.  617.  (2)  Job.  80. 
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Those  who  enter  into  contracts  for  limited  liability  cannot  tarn      V.-O.M. 
their  contracts  into  unlimited  liability  unless  they  shew  fraud  or       1872 
something  entitling  them  to  go  out  of  their  contracts.  LsrHm^a 

Many  further  topics  have  been  urged.    It  has  been  said  in  par-      jj^^^ 
ticular  that  the  directors  when  they  lost  one*fourth  of  the  capital     Exports 
ought  to  have  wound  up  the  business.     Probably  that  is  correct,  oJ'raTbS- 
and  the  directors  may  be  responsible.    Some  idea  was  suggested     national 
at  one  period  of  the  winding-up  of  endeavouring  to  establish  that    Absubance 

case  against  them.    It  may  have  been  exceedingly  reprehensible       

for  the  directors  to  have  continued  the  busiuess ;  but  on  such  a 
summons  as  this,  when  I  have  not  the  facts  before  me,  it  is  impos- 
sible for  me  to  enter  into  considerations  of  that  kind.  I  can  only 
look  at  this  as  a  claim,  and  finding  that  £20  per  share  has  been 
paid  by  this  estate,  hold  that  there  is  no  further  liability  to  the 
policy-holders. 

It  was  then  arranged  that  £1400,  or  £7  per  share,  should  be 
retained  to  provide  for  the  costs  of  the  winding-up,  and  the  costs 
of  the  application  were  ordered  to  be  paid  out  of  the  estate  of  the 
society. 

Solicitors :  Mr.  John  Tueher  ;  Messrs.  Siri  dt  San. 


Feb,  13, 14. 


CEUIKSH ANK  v.  DUFFIN.  v.-c.  M. 

[1870    C.    188.]  ^^^ 

Mortgage  by  an  Executor  to  a  Building  Bociety — Sale  tinder  Power, 

An  executor  effected  a  mortgage  of  leasehold  property,  for  ezecatorsbip 
purposes,  with  a  power  of  sale,  to  a  building  society,  to  secure  the  repayment 
of  the  money  advanced,  as  well  as  all  fines,  premiums,  and  interest  on  certain 
advanced  shares  in  the  society,  taken  by  the  executor  for  the  purpose  of 
obtaining  the  loan : — 

ffeld^  upon  bill  filed  by  the  society  against  a  purchaser  under  the  power 
of  sale,  for  specific  performance,  that  the  executor  might  legally  effect  a  mort- 
gage with  power  of  sale  and  with  the  incidents  of  a  building  society  mortgage 
on  advanced  shares. 

1  HIS  bill  was  filed  by  the  trustees  of  the  Temperance  Permanent 
BuiJdififf  Society  against  J.  C,  Duffin  for  the  specific  performance 
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y.-a  M.     of  an  agreement,  signed  by  the  Defendant^  for  the  purchase  of 

1872       certain  leasehold  houses^  which  were  sold  by  auction,  by  the  direc- 

OBTJiKfiHAKK  ^^^^  ^f  tho  buildiug  society,  on  the  14th  of  April,  1870,  and  were 

^  *'         then  purchased  by  the  Defendant  for  the  sum  of  £515. 

The  Defendant  was  willing  to  complete  his  purchase  if  the  Court 

should  be  of  opinion  that  the  title  was  good. 

The  property  in  question  was  sold,  under  a  power  of  sale  con- 
tained in  a  mortgage  to  the  society,  by  Joseph  Amoa,  dated  the  28th 
of  January,  1869. 

This  deed  recited  a  lease  of  the  premises  to  one  Jacob  Amos,  and 
the  will  of  Jaccb  Amos  appointing  Joseph  Amos  and  /•  Dawes  his 
executors,  and  the  death  of  the  testator  and  the  proof  of  the 
will  by  Joseph  Amos  alone ;  and  that  the  mortgagor,  being  desirous 
of  borrowing  £450  for  the  purposes  of  the  executorship,  had  applied 
to  the  directors  of  the  society  to  lend  him  that  sum  in  respect  of 
fifteen  advanced  shares  in  the  society  for  the  term  of  twelve  years, 
and  had  proposed  to  assure  the  premises  to  the  trustees  to  secure 
the  repayment  of  such  sum,  in  accordance  with  the  rules  of  the 
society,  and  bad  also  offered  to  pay  a  premium  for  such  advance, 
which,  being  calculated  according  to  such  rules,  amounted,  for  the 
said  term  of  twelve  years,  to  the  sum  of  £47  5s.,  and,  according 
to  such  rules,  was  to  be  added  to  and  treated  as  part  of  the  princi- 
pal sum  so  advanced ;  and  thereby  Joseph  Amos  covenanted  to 
repay  the  money  so  advanced,  with  premium  and  interest  thereon, 
by  monthly  instalments  of  £4  lis.  5d.  per  month,  extending  over 
a  term  of  twelve  years ;  and  the  mortgage  incorporated  the  rules 
of  the  society,  whereby  the  mortgage  could  be  redeemed  at  any  time 
on  payment  of  the  balance  of  the  principal  due,  with  interest  thereon, 
and  all  fines  due  in  respect  of  these  shares,  and  all  moneys  due  or  to 
become  due  from  the  mortgagor  in  respect  of  any  other  shares  in 
the  society,  and  of  the  current  year's  premium  on  the  shares  held 
in  the  society. 

Jacob  AmoSf  the  testator,  in  his  lifetime  had  executed  securities 
to  the  trustees  of  another  society  called  the  Southwarh  Building 
Society f  and  these  securities  had  either  been  discharged  by  him  in 
his  lifetime  or  by  his  executor  after  his  decease.  Joseph  Amos^  as 
such  executor,  had,  very  shortly  after  the  death  of  Jacob  Amos, 
executed  other  securities  over  two  of  the  houses  now  forming  part 
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of  the  property  in  fayour  of  the  Souihtoark  Building  Society,  to     y.-0.  u. 
secure  adTances  made  to  him,  and  it  was  for  the  purpose  of  paying        1872 
off  such  securities,  and  for  the  payment  of  the  testator's  debts  and  OBuissHAinc 
funeral  and  testamentary  expenses,  and  to  enable  him,  as  executor,     ^  J'- 

to  do  certain  repairs  to  the  houses  in  pursuance  of  covenants  in  the       

leases  thereof,  that  he  obtained  this  money  from  the  Tempercmee 
Building  Society. 

Joseph  Amos  was  not  only  executor  of  Jacob  Amos,  but  he  was 
also  tenant  for  life,  under  the  testator's  will,  of  a  portion  of  these 
houses,  and  the  consent  of  the  other  tenant  for  life  was  obtained  to 
his  borrowing  the  money  from  the  Temperance  Society. 

Mr.  Cotton,  Q.C.,  and  Mr.  Oder,  for  the  Plaintiffs : — 

This  is  a  case  of  a  noyel  description,  being  a  mortgage  by  an 
executor  to  a  building  society,  and  although  such  a  mortgage  may 
never  before  have  been  questioned  in  this  Court,  it  is  not  an 
unusual  occurrence,  and  there  can  be  no  more  objection  to  it  than 
to  an  ordinary  mortgage.  It  was  at  one  time  held  that  an  executor 
had  no  right  to  give  a  mortgage  with  a  power  of  sale ;  this  was 
decided  in  Sanders  r.  Biehards  (1) ;  but  that  case  was  overruled  by 
the  Master  of  the  BoUs  in  BusseU  v.  Plaice  (2),  which  was  followed 
by  the  Lords  Justices  in  Earl  Vane  v.  Bidden  (3),^and  by  this  Court 
in  In  re  Chawner's  Will  (4).    It  may  now  be  considered  as  settled 
law  that  an  executor  may  give  a  power  of  sale.    This  is  also  con- 
sistent with  the  requirements  of  modern  practice,  since  it  is  found 
that  money  cannot  be  obtained  on  mortgage  without  such  power 
of  sale.  The  only  difficulty,  therefore,  is  the  fact  that  this  mortgage 
is  made  to  a  building  society,  and  by  the  rules  and  constitutions  of 
the  society  the  person  to  whom  the  money  is  lent  becomes  liable 
for  the  payments  which  he  himself  is  bound^to  make  to  the  society 
on  his  own  account     This  objection  has,   in  isxst,  no  validity, 
because  the  executor  is  merely  covenanting  to  pay,  in  the  shape  of 
premiums  and  fines  to  the  society,  what  he  would  be  bound  to  pay 
to  an  ordinary  mortgagee ;  and  if  he  undertakes  to  pay  personally 
these  premiums  and  fines,  it  is  only  an  increase  of  liability  on  his 
part  which  he  had  a  right  to  incur  if  he  pleased.    The  executor 

(1)  2  Ck>ll.  66S.  (8)  Law  Bep.  5  Ch.  663. 

(2)  18  Beav.  21.  (4)  Ibid.  8  Eq.  669. 
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y.-O.  M.     was  justified  in  raising  money  by  these  means.     It  was  necessary 

1S72       that  the  money  should  be  obtained  for  executorial  purposes,  and 

OBumraAHK  ^^  woidd  have  been  difficulty  if  not  impossible,  to  get  an  advance  in 

^  ^-         any  other  way.     The  testator  himself  adopted  a  similar  course 

during  his  life,  and  mortgaged  a  part  of  this  same  property  to 

another  building  society,  and  his  executor  only  pursued  the  plan 
pointed  out  by  his  testator,  and  this  with  the  sanction  of  the  only 
other  persons  interested  in  the  property. 

Mr.  Olasse,  Q.C.,  and  Mr.  Idndley,  Q.C.,  for  the  Defendant : — 

The  first  objection  raised  to  the  eompletion  of  this  purchase  is, 
that  the  mortgage  by  Joseph  Amo8  to  the  building  society  was  not 
such  a  security  as,  in  his  character -of  executor,  he  was  justified  in 
giving.  It  was  made  for  securing  payment  of  certain  annual  sums 
payable  by  him  in  respect  of  shares  held  by  him  in  the  society. 
The  mortgage  therefore  amounts  to  a  forfeiture  by  Joseph  Amos  of 
his  interest  under  his  father's  will  in  the  two  houses.  It  is  stated 
that  he  required  the  money  for  the  purpose  of  effecting  certain 
repairs  to  the  buildings,  and  this  is  not  legitimately  an  executor- 
ship purpose.  Joseph  Amos  was  only  tenant  for  life  of  the  property, 
and  this  fact  was  known  to  the  building  society.  As  such  tenant 
for  life  he  was  bound  himself  to  do  a  portion  of  the  repairs.  Then 
the  mortgage  is  not  made  for  the  purpose  of  securing  a  specific 
sum  advanced  to  the  executor,  but  for  securing  the  repayment 
during  a  period  of  twelve  years  of  the  monthly  subscriptions  and 
fines  payable  in  respect  of  fifteen  shares  held  by  him  in  the  society ; 
and  even  assuming  that  he  had  occasion  to  borrow  money  for  the 
purpose  of  his  executorship,  he  was  not  justified  in  making  the 
property  a  security  for  payment  of  monthly  subscriptions  and  fines 
which  he,  and  not  the  testator,  was  liable  to  pay.  This  is  simply 
a  breach  of  trust,  and  the  case  cannot  be  affected  by  the  autho- 
rities cited.  Sanders  v.  Richards  (1)  has  not  been  overruled  in  this 
respect,  that  in  the  absence  of  the  party  beneficially  interested  in 
the  property,  the  Court  will  not  force  upon  a  purchaser  a  title 
derived  under  a  power  of  sale  given  by  an  executor ;  and  in  WM 
V.  Kirby  (2),  where  there  was  a  sale  of  leaseholds  by  order  of  an 
executor,  and  where  the  property  was  in  fact  sold  by  the  adminis- 
(1)  2  Coll.  668.  .  (2)  7  D.  M.  &  G.  376. 
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trator  de  bonis  nan  of  the  testator  durante  absentia  of  his  next  of     Vw^.  M. 
kin,  it  was  held,  that  although  a  sale  during  the  lifetime  of  the        1872 
absent  principal  would  have  been  valid,  yet,  as  the  principal  might  Cbuixbhai;k 
at  the  time  of  the  sale  haye  been  dead,  the  title  was  not  such  as     d^titin. 
the  Court  would  compel  a  purchaser  to  accept.    This  is  the  first        — 
time  the  Court  has  heard  of  a  mortgage  by  an  executor  to  a  build- 
ing society.    It  is  an  extension  of  business  not  coming  within  the 
objects  of  such  societies,  and  the  peculiar  circumstances  of  this  case 
render  the  title  such  as  no  purchaser  can  be  bound  to  take. 

Mr.  Cotton,  in  reply,  cited  Alexander  v.  MUb  (1). 

Sir  R  Malins,  V.C.  :— 

This  is  a  bill  for  the  specific  performance  of  a  contract  to  buy  a 
leasehold  house  which  was  put  up  for  sale  by  public  auction  on  the 
17th  of  April,  1870,  by  the  Plaintiffs. 

There  is  no  question  as  to  the  general  title,  which  is  admitted, 
I  understand,  to  be  good.  The  whole  question  turns  upon  the 
validity  of  the  power  of  sale  under  which  the  Plaintiffs  sold  the 
property. 

The  property  belonged  to  one  Jacob  Amos,  who  died  some  time 
ago,  and  appointed  his  brother  Joseph  Amos  his  executor.  The 
mortgage  in  question  was  executed  by  the  executor,  Joseph  Amos, 
and  contains  a  power  to  sell  under  which  the  property  has  been 
put  up  for  sale,  and  under  which  it  is  now  proposed  to  make  the 
title.  The  question  is,  whether  the  power  of  sale  is  a  valid  power. 
If  it  is,  then  there  must  be  a  decree  in  favour  of  the  Plaintiffs.  If 
it  is  an  invalid  power,  then  the  bill  must  be  dismissed. 

Is  this»  then,  or  is  it  not  a  valid  power  of  sale  ?  That  the  same 
power  which  grants  a  mortgage  of  property  may  create  a  power  of 
sale,  is  not  disputed  by  the  Defendant's  counsel.  It  is  very  true 
that  it  was  formerly  held  by  the  Yice-Chancellor  Knight  Bruce,  in 
the  case  of  Sanders  v.  Bichards  (2),  that  where  a  power  of  sale  was 
given  by  an  executor  upon  a  mortgage,  the  title  under  that  power 
of  sale  could  not  be  forced  upon  a  purchaser.  That  case,  I  find, 
was  cited  by  Lord  8t  Leonards  in  his  Treatise  on  Vendors  and 
Purchasers,  in^  the  last  edition,  as  an  authority.      But  I  think 

(1)  Law  Rep.  6  Ch.  124.  (2)  2  Coll.  668. 
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V.-C.  M.     (indeed  the  learned  counsel  for  the  Defendant  has  not  disputed  it) 

1872       that  the  doctrine  laid  down  in  that  case  can  no  longer  be  main- 

CRriKOTAKK  tained  as  the  rule  of  the  Court,  for  in  the  case  of  Bussell  v.  Plaice  (1) 

_  ^-         the  Master  of  the  Rolls  decided  directly  the  contrary,  namely, 
Jjcms,  ^ 

that  a  good  title  could  be  made  under  a  power  of  sale  created  by 

an  executor. 

That  case  of  RuaseU  v.  Plaice,  having  been  cited  before  the  Lord 
Chancellor  and  the  Lords  Justices  in  the  case  of  Earl  Vane  t. 
Rigden  (2),  was  commented  upon  by  the  Lord  Chancellor,  who  ex- 
pressed his  approbation  of  it,  and  I  therefore  think  it  may  be 
considered  as  a  binding  authority  upon  the  point. 

There  is  another  case,  before  myself,  of  In  re  Chawner^s  WUl(^), 
in  which  I  was  applied  to  under  Lord  St  Leonard's  Act  to  give  the 
opmion  of  the  Court  whether  an  executor  could,  in  creating  a  mort- 
gage, properly  give  a  power  of  sale.  I  there  held  that  he  might ; 
and  in  doing  that  I  acted  on  what  is  the  universal  understanding 
of  the  profession,  that  in  every  mortgage  there  must  be  a  power  of 
sale,  for  otherwise  the  money  is  hardly  obtainable.  I  think,  there- 
fore, it  must  now  be  considered  as  settled  that  there  is  no  ob- 
jection to  an  executor  giving  a  mortgage  with  power  of  sale. 

The  objection  relied  on  is,  that  the  mortgage  is  in  the  usaal 
form  of  a  mortgage  to  a  permanent  benefit  building  society.  The 
general  constitution  of  those  societies  is  well  known  in  this  Gonrt, 
but  this  is  the  first  case  I  have  seen  in  which  an  executor,  for  the 
purpose  of  the  executorship,  has  become  a  member  of  such  a 
society.  It  appears  that  the  executor  in  taking  this  coarse  was  not 
doing  what  he  supposed  would  be  disapproved  of  by  his  testa- 
tor, for  I  find  the  testator,  having  leasehold  property,  became  a 
member  of  the  Satethtoark  Permanent  Benefit  BuUding  Socidif, 
and  in  1860  mortgaged  this  very  property,  or  a  part  of  it,  to  that 
society,  in  consideration  of  certain  advanced  shares.  The  mean- 
ing of  advanced  shares  is  well  understood.  A  man  subscribes  for 
a  certain  number  of  shares.  He  has  certain  monthly  instalments 
to  pay  on  them,  and  certain  fines  in  de&ult  of  payment ;  upon 
paying  his  instidments  and  any  fines  which  he  may  have  become 
subject  to,  he  becomes  a  member  and  entitled  to  be  advanced. 

(1)  18  Beav.  2fl.  (2)  Law  Rep.  5  Ch.  663. 

(3)  Law  Eep.  8  Eq.  569. 
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This  testator  was  advanced  the  sum  of  £345  by  the  Southwarh     V.-O.  M. 
Society.    He  then  executed  a  mortgage  in  the  usual  form,  pre-       1872 
cisely  to  the  same  effect  as  this,  namely,  to  secure  payment  of  the  Csi^raAKK 
fees  and  monthly  instalments,  and  any  fines  to  which  he  might     T)n!Lv 

become  subject  by  their  non-payment.    In  the  case  of  every  mort-        

gage  carrying  interest  half-yearly,  after  the  time  for  redemption  is 
over,  the  mortgagor  can  redeem  his  mortgage  by  paying  the  mort- 
gagee six  months*  interest  for  want  of  notice.  So,  in  this  case,  the 
mortgage,  being  in  the  form  I  have  stated,  is  redeemable  at  any 
time  by  payment  to  the  society  of  the  amount  remaining  due  to- 
gether with  interest  for  the  current  half-year.  That,  therefore,  is 
a  form  of  mortgage  which  I  cannot  regard  as  being  objectionable, 
and  which  certainly  would  not  raise  any  fatal  objection  to  the 
validity  of  the  transaction. 

The  amount  of  interest  secured  to  the  society  is  not  complained 
of,  considering  the  nature  of  the  property.  It  is  about  64.  per 
cent.,  which  I  cannot  consider,  with  reference  to  this  kind  of  pro- 
perty, as  an  inordinate  amount  of  interest,  and  indeed  no  objection 
has  been  taken  on  that  ground. 

There  was  an  objection  taken  which  at  first  stmck  me  as 
being  of  serious  importance,  namely,  that  this  deed  ia  made  a 
security  not  only  for  the  repayment  of  whatever  may /become  due 
from  the  borrower,  Joseph  Amos,  in  his  capacity  as  executor,  but 
also  any  sums  of  money  which  may  be  due  from  him  individually; 
if  he  subscribed  for  other  shares  in  this  society.  That  at  first- 
struck  me  as  very  objectionable,  for  this  reason:  the  mortgage 
recites  the  lease  and  it  recites  the  will,  and  then  it  says  that  the 
£450  mortgage  money  is  borrowed  for  the  purpose  of  the  execu- 
torship. It  is  therefore  distinctly  shewn  on  the  face  of  the 
deed  that  this  property  is  trust  property  which  the  executor  is 
dealing  with  as  a  trustee,  and  then  the  ordinaiy  rules  of  this 
Court  make  it  absolutely  impossible  that  an  executor  can  give  a 
security  upon  trust  property  for  his  own  individual  debt.  The 
truth  is  that  that  clause  was  allowed  to  remain  in  because  it  is  a 
-clause  usually  inserted  where  persons  take  shares  in  their  own 
individual  capacity  or  in  their  own  individual  right.  But  it  being 
perfectly  clear  that  it  could  only  be  a  security  for  that  which  was 

borrowed  by  him  as  executor,  I  think  that  is  an  inoperative  clause, 

2  T2  2 
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v.-G.  M.     destroyed  by  the  contents  of  the  deed  itself,  and  that  that  objection 

1872        to  the  power  of  sale  is  entirely  remoyed. 
Cbuixshank      That  being  out  of  the  way,  what  are  the  real  objections  to  thia 
DuniN,     power  of  sale  ?    I  say  again  this  is  the  first  instance  I  have  known 
—        of  an  executor  in  his  executorship  capacity  becoming  a  member  o£ 
one  of  these  societies.    It  did  for  some  time  strike  me  that  there^ 
were  serious  objections  to  it ;  but  when  it  comes  to  be  looked  at  I 
do  not  find  there  is  much  in  it      This  is  a  kind  of  property 
on  which  there  would  yery  likely  be  considerable  difficulty    in- 
borrowing  money.    It  is  an  important  circumstance  that  when  the 
testator  wanted  money  he  himself  resorted  to  a  building  society- 
Why,  then,  should  his  executor  not  do  the  same  ?    It  may  have 
been  a  foolish  thing  on  the  part  of  the  executor  to  render  himself 
indiyidually  liable  for  these  fees  and  fines.    It  may  be  a  yery 
foolish  thing  for  the  executor  to  enter  into  a  coyenant  to  pay 
money  which  no  executor  in  creating  a  mortgage  woidd  ordinarily 
render  himself  personally  liable  by  coyenant  to  pay ;  but  if  he- 
chooses,  in  creating  a  mortgage,  to  render  himself  indiyidually 
liable,  no   one  would    say  that   that   is    an  objection   to   the- 
mortgage,  or  an  objection  to   the  power  of  sale  which  it  con* 
tains.    The  result  is,  that  this  executor,  haying  property  in  hia 
hands  which  I  must  assume  he  felt  confident  would  be  an  in- 
demnity to  him,  becomes  a  member  by  taking  a  certain  number  of 
shares  in  this  society  by  which  he  becomes  liable  for  certain 
monthly  payments.    He  says^  ''  I  haye  the  property  to  resort  to ; 
there  is  the  power  of  sale,  and  I  do  not  mind  incurring  that  risk. 
Therefore  I  will  indiyidually  become  liable  to  pay  these  instal- 
ments.   I  can  at  any  time  redeem  by  paying  half  a  year's  interest,, 
and  that  is  a  risk  which  I  am  willing  to  run.'* 

Therefore,  although  this  is  a  building  society,! come  to  the  con- 
clusion that  I  can  look  at  it  as  a  mortgage  with  a  power  of  sale 
which  does  not  arise  in  any  unreasonable  way,  and  which  can  onlj 
be  exercised  in  default  of  payment  of  the  instalments.  It  is  a 
power  exerciseable  in  the  same  way  as  powers  of  sale  which  are 
contained  in  ordinary  mortgage  deeds.  It  being  considered  that 
an  executor  may  in  general  create  a  mortgage  with  a  power  of 
sale,  I  haye  only  to  look  upon^the  whole  transaction  as  an  ordinary 
mortgage  with  a  power  of  sale. 
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For  the  reasons  I  have  stated,  I  do  not  think  there  is  any  sub-     y.-c.  M. 
stantial  objection  to  it.    Although  it  is  the  duty  of  the  Court  to       1872 

give   eyery  due   weight   to  objections  to  title,  and  to  be  yery  cbukshank 
careful  that  it  does  not  force  upon  a  purchaser  a  title  which  he      ^  ^^ 

DUFFIN. 

may  not  be  able  to  hold,  yet^  upon  the  other  hand,  I  think  it  is       

equally  important  that  persons  who  enter  into  these  kind  of 
contracts  should  be  compelled  to  perform  them.  The  case  of 
Alexander  y.  MUU  (1)  has  been  mentioned,  which  was  decided  by 
the  Lords  Justices,  in  which  I  am  glad  to  see  that  they  have 
shewn  an  inclination  not  to  give  way  to  frivolous  objections  to  title. 
I  think  this  is  an  objection  which  has  no  substantial  foundation, 
and  upon  the  whole  I  come  to  the  conclusion  that  the  power  of 
sale  is  well  created  and  has  been  well  exercised,  and  that  there 
must  be  a  decree  for  specific  performance. 

Upon  being  asked  to  order  the  costs  to  be  paid  by  the  Defen- 
dant, His  Honour  said : — 

There  is  great  difficulty  as  to  costs  between  vendors  and 
purchasers,  and  Vice-chancellor  Knight  Bruce  used  to  say,  when 
a  purchaser's  objections  to  title  failed,  that,  for  the  sake  of 
the  title,  he  ought  to  pay  the  costs;  but  this  is  an  important 
question,  and  the  point  is  a  novel  one,  upon  which  my  opinion  has 
undergone  considerable  fluctuation  during  the  argument.  I  can- 
not say  that  I  think  it  so  unreasonable  an  objection  that  I  ought 
to  make  the  purchaser  pay  the  costs  of  the  suit ;  besides  which 
the  building  society  will  have  the  benefit  of  it,  for  if  my  decision 
-stands,  they  will  have  the  satisfaction  of  knowing  that  they  may 
take  such  mortgages  in  future.  There  will  be  a  declaration  that 
the  power  of  sale  has  been  well  exercised,  with  a  decree  for  specific 
'performance,  and  no  order  as  to  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Shaen,  Bosco€y  dt  Massey. 
Solicitors  for  the  Defendant :  Messrs.  F.  dt  E.  Chester. 

(1)  Law  Rep.  6  Ch.  124. 
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VAi.  M,  In  re  EEASTON'S  ESTATK 

1872 

v^yw  Practice — Lands  Clauses  Act,  s.  78 — Trustees  for  sale — Persons  absolutely 

Feb,  16.  entitled. 

Semhle :  Trustees  for  sale  whose  cestuis  que  trust  are  under  disability, 
are  not  persons  absolutely  entitled  within  the  meaning  of  sect.  78  of  the 
Lands  Clauses  Act, 

xHIS  was  a  Petition  for  payment  out  of  Court  of  a  sum  of 
£633  11a.  2d.  consols,  paid  into  Court  under  the  69th  section  of 
the  Lands  Clauses  Act  and  representing  the  purchase  and  compen- 
sation money  of  certain  land  which  hadl)een  taken  by  the  North- 
Eastem  Bailway  Company  under  that  Act. 

The  land  taken  by  the  company  was  part  of  an  estate  de- 
vised by  the  will  of  WiUiam  Beastan,  which  was  dated  the  24th 
of  March,  1854,  to  trustees  upon  trust  to  pay  the  income  (sub- 
ject to  certain  charges)  to  his  son  Benjamin  Beaston,  for  life, 
and  then  upon  trust  for  sale,  and  to  divide  the  proceeds  amongst 
such  of  the  children  of  Benjamin  Beasion  as  should  attain  the 
age  of  twenty-four  years.  The  land  was  taken  during  the  life- 
time of  Benjamin  Beaston. 

Benjamin  Beaston  died  on  the  5th  of  January,  1871,  leaving  six 
children,  four  of  whom  had  attained  the  age  of  twenty-four  years, 
and  two  were  still  infants.  The  trustees  had,  since  his  death,  sold 
the  residue  of  the  estate,  and  divided  the  proceeds  of  the  sale  in 
such  manner  that  the  fund  in  Court  represented  part  of  the  shares 
of  the  two  children  who  were  under  age. 

All  the  children  and  the  trustees  were  Petitioners.  The  Petition 
prayed  in  the  alternative  either  that  the  fund  might  be  paid  out 
to  the  trustees,  as  persons  absolutely  entitled  under  the  78th  sec- 
tion of  the  Act,  or  be  carried  over  in  moieties  to  the  separate 
accounts  of  the  in£eint  children. 

There  was  also  a  question  as  to  the  rule  against  perpetuities, 
which  was  waived  by  the  parties  interested. 

Mr.  Wiglesworth,  for  the  Petitioners : — 

There  is  a  conflict  of  authority  as  to  whether  trustees  are,  under 
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these  circumstances,  persons  absolutely  entitled  within  the  meaning  y.^,  m. 
of  the  Act.    Vice-Chancellor  Stuart,  in  In  re  Horwaod^s  Estate  (1),       1872 
refused  to  make  an  order  for  payment  to  trustees ;  but  the  Master       "^^ 

of  the  Bolls  appears  to  have  entertained  a  different  view,  and  in  a  Beastons 

matter  of  In  re  Blman's  Will  which  came  before  him  on  the  2nd       

of  July,  1870,  he  allowed  a  fund  to  be  transferred  to  trustees. 

Mr.  6r.  WtUiamson,  for  the  company : — 

The  present  case  is  distinguishable  from  In  re  Horwood's 
Estate.  There  the  tenant  for  life  was  stiU  living,  and  the  trust 
for  sale  had  not  become  capable  of  being  exercised,  but  in  the 
present  case  the  trust  for  sale  has  come  into  operation,  and  it  is 
only  by  the  accident  of  this  portion  of  the  estate  having  been 
previously  taken  by  the  company  that  the  shares  of  these  infants 
are  not  represented  by  a  fund  invested  in  the  names  of  the 
trustees. 

Sir  R.  Malins,  V.C.  : — 

I  think  the  safer  course  will  be  to  carry  the  fund  to  the  separate 
accounts  of  the  infants,  and  direct  the  payment  of  the  dividends  to 
the  trustees.  Liberty  may,  however,  be  given  to  apply  in  Chambers 
for  payment  of  the  capital  when  it  becomes  payable. 

Solicitors:  Messrs.  Bidsdate^  Craddochy  &  Bidsdale;  Messrs. 
WiUuMnson,  HtU,  &  Co. 

(1)  3  Giff.  218. 
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V.^.  M.  In  re  HERCULES  INSURA.NCE  COMPANY. 

t^  PUGH  AND  SHARMAN'S  CASE. 

Feb.  16; 

March  2.  Contributoif/ — Afisdescriptton — Application  in  Name  of  Married  Woman — 

"""  Depositions  under  s,  116  of  the  Companies  Act^  1862. 

^.,  who  was  a  large  shareholder  in  a  company,  wished  to  take  more  shares, 
bnt  the  directors  refused  to  allow  his  name  to  appear  for  any  larger  number. 
He  then,  at  the  suggestion  of  the  secretary  and  with  the  concurrence  of  a 
local  a^nt  of  the  company,  sent  in  an  application  for  shares  signed  by  his 
daughter  P.,  a  married  woman  residing  elsewhere,  but  then  on  a  visit  to 
him.  Her  condition  was  not  stated  in  the  application,  and  the  father^s  resi- 
dence was  given.  The  deposits  on  application  and  allotment  were  paid  by  S^ 
and  he  received  the  notice  of  allotment  and  a  dividend  which  was  paid,  and 
all  the  notices  relating  to  the  company,  which  were  posted  to  P.  at  bis 
address.  P.  signed  the  application  without  being  informed  or  knowing  what 
it  was,  and  never  told  her  husband  anything  about  it,  and  neitlier  of  them 
knew  she  was  on  the  list  till  an  application  was  made  by  the  official  liqui- 
dator:— 

Held,  that  the  case  was  similar  to  that  of  an  application  for  shares  in  the 
name  of  a  fictitious  person,  and  that  the  name  of  S.  must  be  substituted  for 
P.  in  the  list  of  oontributories. 

An  application  for  shares  in  a  false  name  puts  a  man  in  the  same  podtion 
as  regards  liability,  as  a  transfer  into  a  false  name. 

Depositions  taken  under  the  115th  section  of  the  Companies  Act^  1862, 
may  be  used  as  evidence  on  a  summons  against  the  party  by  whom  they  have 
been  made ;  but,  semtle^  notice  of  the  intention  to  read  them  should  be  givou 

XhESE  were  two  summonses,  the  first  being  by  Mr.  and  Mrs. 
Pugh  to  take  the  name  of  Mary  Pugh  off  the  list  of  contributories 
for  400  shares  in  the  EerculeB  Insurance  Company^  and  the  second 
being  by  the  official  liquidator  to  place  the  name  of  Mr.  Skarman 
on  the  list  for  the  same  shares. 

The  company  was  constituted  in  its  latest  form  by  being  teffa- 
tered  in  December,  1865,  under  the  Companies  Ad^  1862,  and  Mr. 
Sharman^  who  was  the  holder  of  a  large  number  of  shares  in  the 
company  out  of  which  it  was  formed,  took  in  substitution,  in  his  own 
name  and  that  of  his  son,  806  shares  in  the  new  company,  inyoh- 
ing  about  an  equivalent  liability.  He  then  applied  for  400  shares 
in  addition,  but  the  directors  declined  to  allow  any  greater  number 
to  be  placed  in  his  name.    Mr.  ShruVb,  the  secretary  to  the  com- 
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pany,  then  suggested  that  he  should  apply  for  the  snares  in  the    V.-0.  M. 
name  of  his  daughter  Mary  Puffh^  who  was  the  wife  of  8amud       1872 
Sargent  Pugh^  a  Baptist  minister  at  Devizes.  Pijqs  ^2^ 

Mrs.  Pugh  happened  to  be  staying  with  her  father,  at  Leighion  ^^q^^^ 
Buzzard^  on  the  6th  of  January,  1866,  and  on  that  day  Mr.  EUidon,  — 
who  was  the  agent  of  the  company  at  Leighion  Buzzard^  requested 
her  to  sign  a  paper  which  he  produced,  and  which  was  in  fact  an 
application  for  400  shares  in  the  company.  It  appeared  that  the 
request  was  made  either  in  the  presence  of  or  with  the  concur- 
rence of  Mr.  Sharman,  and  Mrs.  Pugh  readily  signed  the  paper, 
without  inquiring  what  it  meant,  knowing  that  it  was  her  father's 
wish  that  she  should  do  so.  The  facts  of  the  case  were  elicited 
by  examining  the  parties  before  a  special  examiner,  under  sect. 
115  of  the  Companies  Act,  1862.  Mrs.  Ptf^A,  in  her  examination,, 
stated  in  effect  that  she  knew  nothing  about  the  HeretUes  Comr 
fany^  and  had  no  intention  of  applying  for  shares  in  her  own 
name,  and  that  she  did  not  inform  her  husband  of  her  having  signed 
the  paper.  Neither  she  nor  her  husband  knew  that  she  was  on  the 
list  of  members  of  the  company  till  an  applicatioh  was  made  by 
the  official  liquidator  in  the  winding-up. 

The  application  for  shares  was  as  follows : — 

'^  To  the  Directors  of  the  Hercules  Fire^  Life,  and  Marine  Insu- 
ranee  Company. 

''  Gentlemen, — Having  paid  to  your  bankers  the  sum  of  four 
hundred  pounds,  being  one  pound  per  share  on  account  of  four 
hundred  shares  of  ten  pounds  each  in  the  above  company,  I  request 
that  you  will  allot  me  that  number,  and  hereby  agree  to  accept 
such  shares,  or  any  less  number  that  may  be  allotted  to  me,  and  to 
pay  the  further  sum  of  one  pound  per  share  on  allotment,  and  the 
balance  when  called  for.  I  further  request  that  my  name  may  be 
placed  on  the  register  of  shareholders,  and  I  will  sign  the  articles 
of  association. 

"  Name  in  full,  Mary  Pugh. 
''  Besidence,  Leighion  Buzzard. 
"  Profession  or  occupation. 
"  Dated  this  sixth  day  of  January,  1866. 
"  Mary  Pugh,  Signature." 
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V.-O.  M.         This  document  was,  except  the  signature,  entirely  in  the  hand- 

1872        writing  of  Mr.  EUiston.    The  deposit  of  £400  was  really  paid  by 

PuGB  AND    ^^'  Sharman,  and  he  also  paid  the  sum  of  £400  on  allotment 

Sh^man'b    Qf  ^Q  shares.     All  the  communications  from  the  company  re- 

lating  to  the  400  shares,  including  the  notice  of  allotment,  were 

addressed  to  Mrs.  Pugh,  Leightan  Buzzard,  and  receiyed  by  Mr. 
Sharman,  and  none  of  them  were  forwarded  to  her,  and  a  diyidend 
on  the  shares  was  paid  to  Mr.  Sharman.  He  stated,  howeyer,  that 
he  had  paid  it  over  to  her  as  part  of  a  larger  sum,  but  it  did  not 
appear  that  he  explained  to  her  how  this  larger  sum  was  made  up^ 
or  gave  her  any  information  with  respect  to  the  shares. 

The  company  was  ordered  to  be  wound  up,  and  the  ofiScial  liqui- 
dator, finding  that  400  shares  were  standing  in  the.  name  of  Mary 
Puffh,  placed  her  on  the  list  of  contributories  for  the  same  shares. 

Mr.  Cotton,  Q.C.,  and  Mr.  E.  S,  Ford,  for  the  official  liquidator, 
were  proceeding  to  read  the  depositions  of  Mr.  Sharman,  when 
Mr.  Biggins,  Q.C.,  and  'Mr.  Tweedy,  who  appeared  for  him,  ob- 
jected to  their  being  read.  The  question  of  the  right  to  read  them 
was  then  argued. 

Mr.  Siggins,  Q.C.,  and  Mr.  Tweedy,  for  Mr.  Sharman : — 

Sect.  115  of  the  Companies  Act  is  merely  intended  for  the  pur- 
pose of  obtaining  discovery  from  the  officers  of  the  company,  and 
other  persons,  and  the  result  of  the  information  obtained  under  it 
is  not  necessarily  evidence,  and  if  the  party  examining  desires  to 
make  it  evidence  he  must  do  so  by  some  means  which  will  allow 
of  cross-examination  by  the  party  against  whom  it  is  to  be  used 

Sib  K.  Malins,  Y.C,  without  calling  upon  the  counsel  for  the 
official  liquidator : — 

I  am  of  opinion  that  the  evidence  taken  under  the  115th  section 
is  capable  of  being  used  against  the  person  who  gives  it.  The 
115th  section  is  this :  "  The  Court  may,  after  it  has  made  an  order 
for  winding  up  the  company,  summon  before  it  any  officer  of  the 
company,  or  person  known  or  suspected  to  have  in  his  possession 
any  of  the  estate  or  effects  of  the  company,  or  supposed  to  be 
indebted  to  the  company," — which  is  the  case  here,  because 
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Mr.  Sharman  is  supposed  to  be  indebted  for  shares  taken  in  the     V.-C.  M. 
name  of  another  person  incapable  of  binding  herself — "  or  any  per-        1872 
son  whom  the  Court  may  deem  capable  of  giving  information  con-    pl-qh  and 
cerning  the  trade,  dealings,  estate,  or  effects  of  the  company,  and    ^^qJ^^*^ 

the  Court  may  require  any  such  officer  or  person  to  produce  any        

books,  papers,  deeds,  writings,  or  other  documents  in  his  custody 
or  power  relating  to  the  company ;"  and  if  any  person  refuses  to 
attend,  then  the  Court  may  cause  such  person  to  be  apprehended 
and  brought  before  the  Court  for  examination.  It  appears  to  me 
that  the  obvious  object  of  that  section  is  to  enable  the  Court  to 
obtain  discovery  from  any  person  who  is  indebted  to  the  company, 
or  under  any  obligation  to  it,  or  who  has  any  portion  of  its  property 
in  his  possession.  It  would  be  a  vain  thing  to  have  a  person  exa- 
mined, and  then  to  allow  an  objection  to  prevail  that  the  evidence 
is  incapable  of  being  used.  That  is  the  objection  here,  that  this 
gentleman,  who  applied  for  shares  in  the  name  of  his  daughter,  a 
married  woman,  incapable  of  binding  herself  or  her  husband,  may 
be  summoned  to  give  evidence,  and  that  no  use  can  be  made  of 
the  evidence  when  given.  I  do  not  think  the  Legislature  intended 
this  result,  and  therefore  I  think  that  the  evidence  is  admissible. 

• 

The  matter  then  stood  over  on  the  application  of  Mr.  Biggins, 
in  order  that  formal  notice  might  be  given  to  read  the  depositions. 


March  2.  Mr.  OWftw,  Q.C.,  and  Mr.  E.  8.  Ford,  for  the  official 
liquidator : — 

This  is  like  an  application  by  a  person  under  a  false  name,  or 
under  the  name  of  a  non-existent  person.  There  is,  in  fact,  a  false 
name  and  a  false  address,  for  there  was  no  such  person  as  Mary 
Pughy  of  Leighton  Buzzard,  and  no  such  person  as  Mary  Pugh 
capable  of  taking  shares.  The  Court  has  power  to  put  the  real 
owner  of  the  shares  on  the  list,  as  in  Musgrave  and  Earfs  Case  (1) 
and  will  remove  the  name  of  a  fictitious  person.  This  was  done  by 
Vice-chancellor  James  in  NickaUa  v.  Fumeaux  (which  came  before 
His  Honour  on  May  6th,  1869),  where  a  similar  point  arose. 

(1)  Law  Rep.  5  Eq.  193. 
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Vw-0.  M.         Mr.  HigginSy  Q.C.,  and  Mr.  Tweedy ^  for  Shannan : — 
J5!2  NickobUs  V.  Fumeaux  was  a  suit  for  an  indemnity,  and  no  doubt 


Ptjgh  Anp  as  between  a  transferor  and  transferee  the  Court  may  substitute 
Case.  the  name  of  a  transferbr  for  that  of  a  transferee,  as  in  Musgrave 
and  Hart's  Case  (1).  But  a  company  guilty  as  this  is  of  fraud  and 
laches  cannot  come  to  rectify  the  register  under  sect,  35  of  the 
Companies  Act :  SichdTs  Case  (2).  Mr.  Sharnian  wished  to  take 
the  shares  in  his  own  name,  but  was  told  he  could  not  do  so,  and 
the  company  cannot  now  turn  round  and  say  that  he  was  a  share- 
holder. The  creditors  had  no  representations  held  out  to  them 
that  Mr.  Sharman  had  taken  the  shares,  and  the  company  was 
bound,  in  allotting  the  shares,  to  know  the  name,  address,  and 
occupation  of  the  allottee.  It  is  of  the  essence  of  a  case  of  recti- 
fication that  the  name  should  appear  on  the  list  of  shareholders : 
WrigMs  Case  (3).  It  is  not  certain  that  a  married  woman  cannot 
contract :  Mrs,  Mathewmans  Case  (4).  If  a  man  applies  in  the 
name  of  a  pauper  he  cannot  be  settled  on  the  list 

[They  also  referred  to  A,  Levitas  Case  (5),  G.  H.  Levitas  Case  (6), 
JEJc  parte  Bugg  (7),  and  Western  Bank  of  Scotland  v.  Addte  (8).] 

Mr.  Pearson,  Q.C.,  and  Mr.  Warmington,  for  Mr.  and  Mrs.  Pugh : — 

The  first  notice  Mrs.  Ptigh  had  of  being  a  shareholder  was  when 
she  found  herself  placed  on  the  list  of  contributories ;  and  whatever 
happens,  it  is  certain  that  her  name  must  be  taken  off  the  list, 

Mr.  Cotton,  in  reply : — 

It  is  clear  that  Mr.  Sharman  applied  for  the  shares  for  his  own 
benefit.  This  is  not  a  contract  by  Mrs.  Piigh  to  take  shares  for 
Mr.  Sharman,  but  a  contract  by  Mr.  Sharman  to  get  the  shares  for 
himself  by  using  the  name  of  Mrs.  Pugh  ;  and  it  may  be  questioned 
whether  Mary  Pugh,  of  Leighton  Buzzard^  was  an  existing  peisoD. 

Sib  B.  Malins,  Y.C,  after  stating  and  commenting  on  the  facts, 
continued : — 

Nothing  can  be  more  clear  to  my  mind  than  that  Mr.  Sharman 

(1)  Law  Rep.  5  Eq.  193.  (5)  Law  Rep.  3  Ch.  36. 

(2)  Ibid.  3  Ch.  119.  (6)  Ibid.  5  Ch.  489. 

(3)  Ibid.  7  Ch.  55.  (7)  2  Dr.  &  Sm.  452. 

(4)  Ibid.  3  Eq.  781.  (8)  Law  Rep,  1  H.  L.,  Sc  145. 
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intended  to  become  the  owner  of  these  shares,  and  to  derive  from      y.-0.  M. 
them  all  the  benefits  which  they  could  give.   Under  these  circum-       1872 
stances,  I  think  it  is  perfectly  clear  that  the  name  of  Mrs.  Pugh    p^qh  amd 
must  be  taken  off  the  list  of  contributories,  and  the  question  to  be    ^^q^Jb^'® 

decided  is  whether  Mr.  Sharman  ought  to  be  put  on  the  list.       

Here  is  a  man  who  desires  to  become  a  shareholder  in  a  company. 
He  is  perfectly  at  liberty,  if  he  thinks  fit,  to  take  the  shares  in  the 
name  of  a  trustee ;  and  if  he  had  any  friend  or  agent  capable  of 
binding  himself,  nothing  is  more  clear  than  that  he  would  be 
entitled  to  take  the  shares  in  the  name  of  the  friend  or  agent,  whose 
name  would  be  put  upon  the  register,  and  the  company,  looking  only 
at  the  register,  could  not  have  resorted  to  Mr.  Sharman. 

That,  however,  would  only  be  an  escape  in  form,  for  the  trustee 
could,  in  the  fullest  manner,  require  Mr.  Sharman  to  indemnify 
him  foT  all  calls  which  he  might  be  liable  to  pay.  In  Hemming  v. 
Maddicky  which  is  now  before  the  Court  of  Appeal  (1),  I  expressed 
my  view  of  the  law  upon  the  point ;  and  there  is  no  doubt  that  if 
Mr.  Sharman  had  taken  the  shares  in  the  name  of  a  trustee  he 
would  have  been  liable  to  pay  indirectly,  though  not  directly,  to 
the  company.     He,  however,  chooses  to  use  the  name  of  his    i 

daughter,  who  was  as  incapable  of  contracting  as  if  she  had  been  an   A . 

infant,  and  who,  it  is  perfectly  clear,  could  not  have  taken  the  shares.    '^ 

It  is  very  remarkable  that  the  point  has  not  arisen  before, 
whether  a  man  is  liable  to  be  treated  as  the  owner  of  shares  by 
applying  for  them  in  a  false  or  fictitious  name ;  for  I  must  treat 
this  as  a  false  or  fictitious  name.  I  must  attribute  to  Mr.  Shar- 
man the  knowledge  that  his  daughter,  being  a  married  woman, 
was  incapable  of  contracting,  and  I  must  add  that  his  conduct  in 
describing  her  as  of  Leighton  Buzzard  was  grossly  improper.  That 
was  a  deception  practised  upon  the  company,  and  the  agent  of  the 
companyi  who  was  perfectly  well  aware  of  the  facts,  was  also  guilty 
of  gross  impropriety  in  sending  in  the  application. 

Now,  although  he  was  the  agent  of  the  company,  he  was  not 
such  agent  for  the  purpose  of  committing  this  fraud,  but  simply 
for  obtaining  hand  fide  applications  for  shares  ;  and  I  cannot 
attribute  to  the  company  at  large  any  share  in  the  misrepresenta- 
tion of  which  he  or  Mr.  ShnM>,  the  secretary  of  the  company,  was 

(1)  Since  affirmed,  Law  Bep.  7  Ch.  895. 
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V.-O.  lUL     guilty  in  this  transaction.    It  is  perfectly  clear  that  if  Mr.  Shar- 
1872       maris  name  had  been  on  the  register,  and  he  had  desired  to  get 

PuGHAND    ^^  ^^  ^^  liability,  and  had  made  a  transfer  on  the  6th  of  January, 
^"c^^'^    1866,  into  the  name  of  his  married  daughter,  such  a  transfer  would 
have  been  wholly  inoperative,  and  he  would  have  remained  a  con- 
tributory notwithstanding  the  transfer.    In  my  opinion  there  can 
be  no  difference  between  a  fraudulent  attempt  to  get  rid  of  liabi- 
lity by  a  transfer  of  shares,  and  a  fraudulent  attempt  to  obtain 
shares  laj  taking  them  in  a  false  or  fictitious  name.      A  man 
who  applies  for  shares,  and  intends  to  make  himself  the  owner  of 
them,  is,  in  the  language  of  the  23rd  section  of  the  Companies 
Aei,  1862,  a  person  who  agrees  to  take  shares,  and  he  becomes  a 
contributory.     I  think,  on  general  principles,  that  Mr.  Sharman^ 
by  applying  for  shai*es  in  the  fictitious  name  of  his  daughter,  is 
as  liable  to  take  the  shares  as  if  he  had  taken  them  in  his  own 
name.    I  call  Mrs.  PugKs  name  fictitious,  because  Mr.  Sharman 
^knew  perfectly  well  that  she  could  not  bind  herself.    If  he  had 
applied  in  the  name  of  a  person  capable  of  contracting,  the  case 
would  be  different. 

One  of  the  grounds  of  defence  was,  that  the  company  was  guilty 
of  fraud.  The  company  may  have  been  guilty  of  the  grossest 
fraud,  but  I  take  it  to  be  perfectly  clear  since  the  case  of  Oakes 
Y.  Twquand  (1),  that  where  there  is  a  question  of  whether  a  man 
is  a  contributory  or  not,  no  misconduct  of  the  company,  or  false 
representation  or  misrepresentation  made  by  them  as  a  means 
of  inducing  him  to  take  shares,  will  relieve  him  from  bearing  the 
responsibility  which  he,  at  all  events,  owes  to  creditors,  what- 
ever effect  it  may  have  as  between  himself  and  other  shareholders. 
In  the  present  case  creditors,  to  a  large  amount,  remain  unpaid, 
and  I  consider  that  Mr.  SharmarCs  name  ought  to  have  been  on 
the  list  for  these  shares  since  1866,  and  I  feel  it  my  duty  to  put 
it  on  now. 

Then  it  is  said  that  there  are  several  cases  bearing  on  the  point, 
and  SicheWs  Case  (2)  was  mentioned,  but  I  think  it  has  no  appli- 
cation to  this  case.  In  it  the  name  was^  I  think,  for  a  short  time 
on  the  register,  but  was  taken  off  by  a  binding  contract  before  the 
winding-up. 

(1)  Law  Rep.  1  a  L.  325.  (2)  Law  Eep.  3  Ch.  119. 
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Mr.  Cotton : — There  was  a  transferee  whom  the  company  refused     V.-€.  M. 
to  put  on.  1872 


The  Vice-Chancbllor  : — ^Yes.    That  being  the  case,  the  com-    Shabman's 


pany,  having  refused  to  put  the  name  on,  could  not  turn  round  and 
insist  upon  its  going  on.  LevUas'  Cases  (1)  have  no  application 
that  I  can  see.  There  was  an  arrangement  to  take  the  shares. 
Both  the  Levitas  were  put  on  the  register,  and  agreed  to  take  the 
shares :  in  one  case  one  of  them  appointed  McHenry  his  agent  to 
accept  the  shares,  and  he  had  done  so. 

It  therefore  appears  to  me  that  I  must  deal  with  the  whole 
transaction  precisely  as  if  Mr.  Sliarman  had  been  originally  put 
upon  the  list  of  contributories,  and  he  had  attempted  to  get  rid  of 
his  liability  by  transferring  the  shares  into  the  name  of  a  person 
who  was  incapable  of  accepting  such  a  transfer.  By  the  result  of 
the  transaction  he  would  have  taken  the  benefit  of  any  advantages 
arising  from  the  shares,  and  I  must  make  him  a  shareholder  from 
the  beginning.  I  must  consequently  accede  to  the  two  applica- 
tions, and  remove  the  name  of  Mary  Pugh^  and  substitute  for  it  that 
of  Mr.  Sharman,  Mr.  Sharman  will  have  no  costs,  and  the  costs 
of  Mr.  and  Mrs.  Puffh  will  come  out  of  the  estate. 

Solicitors :  Messrs,  Menrima/ny  Powell,  &  Co. ;  Mr.  T.  (7.  Russd ; 
Messrs.  Bobson,  Tidy,  &  Herbert. 

(1)  Law  Rep.  3  Ch.  36 ;  5  Ch.  489. 


Oase. 
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v.-UR        TELFORD  v.  METROPOLITAN  BOARD  OF  WORKS. 

1^  [1870    T.    86.] 

Feb.  24,  28. 

Vendor  and  Furchctser'-Metropolitan  Camnums  Aci^  1866  (29  A  80  Vid.  c.  122)— 

Metropolitan  Board  of  Works — Indosure  Commiwionen — Local  Manage- 
ment Scheme — Powers  of  Board  to  sell  or  lease  JPart  of  a  Metropditau 
Common — Application  to  Parliament — Injunction, 

After  the  passing  of  the  Metropolitan  Commons  Act^  1866,  the  Plaintiff,  a 
part  owner,  and  the  other  co-owners,  of  a  manor,  the  waste  of  which  became, 
under  the  above  statute,  a  metropolitan  common  with  the  Board  of  Works 
as  its  local  authoHty,  sold  and  conreyed  the  manor  (with  the  knowledge  of 
the  board),  for  a  sum  of  £10,200,  to  two  trustees,  who  afterwards  sold  and 
oonyeyed  the  same  to  the  Board  of  AVorks.  By  the  former  conveyance,  the 
Plaintiff  (being  the  owner  of  house  property  near  the  oommon)  stipokted 
that  if,  within  five  years  from  the  date  of  the  deed,  the  common  should  not 
be  inclosed  and  dedicated  to  the  public,  having  no  part  of  it  sold  or  let  <m 
building  leases,  he  (the  Plaintiff)  should  re-purchase  his  share  of  the  minor 
on  giving  the  same  price  for  it  as  he  was  then  receiving. 

The  Board  of  Works,  with  notice  of  this  stipuliition,  memorialised  the 
Inclosure  Commissioners  to  prepare  and  certify  a  scheme  of  local  management, 
and  the  Commissioners  (on  the  suggestion  of  the  board)  published  a  scheme, 
whereby  it  was  proposed  to  give  the  board  power  to  sell  or  let  on  building 
leases  a  small  outlying  portion  of  the  oommon,  for  the  purpose  of  recouping 
to  the  board  their  expenses  of  and  attending  the  inclosure.. 

Upon  bill  to  restrain  the  board  from  promoting  the  scheme,  or  any  scheme 
inconsistent  with  the  stipulation : — 

^e2d,that  the  Board  of  Works  were  bound  by  the  stipulation  in  the 
conveyance  by  the  Plaintiff : 

Hdd,  further,  that  the  Plaintiff^s  right,  under  the  stipulation,  to  sue  in 
equity  was  not  affected  by  the  circumstance  that  the  scheme,  in  order  to 
become  operative,  must  be  submitted  to  Parliament ;  and  injunction  granted 
as  prayed. 

.  Motion  for  decree. 

Prior  to  the  passing  of  the  Metropolitan  Commons  Act,  1866 
(29  &  30  Ylct.  e.  122),  the  inhabitants  of  ^^^reo^Aam,  5ifrr«y,andthe 
neighbourhood,  being  desirous  of  haying  the  oommon  of  the  manor 
of  Tooting  Beck  dedicated  to  the  use  of  the  inhabitants  of  the  metro- 
polis permanently,  had  authorized  two  gentlemen,  named  Berioh 
Brew  and  Philip  William  Flofoer^  as  their  agents  to  negotiate  with 
the  owners  of  the  manor,  and  the  latter  had  signified  their  willing- 
ness to  part  with  the  manor  and  the  manorial  rights  for  £10,000. 
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On  the  10th  of  August,  1866,  the  Act  was  passed ;  and  undei"  it     Y.-a  B. 
Tooting  Common  became  a  metropolitan  common,  haying  for  its       !1872 
local  authority  the  Metropolitan  Board  of  Works  (1).  TsLraio 

On  the  2nd  of  November,  1866,  the  architect  of  the  board,  Mr.    me^hu 
Ckorge  VuIUamy,  made  a  report  on  Tooting  Common  to  the  effect  ur^i^  Boabd 

that  he  had  surveyed  the  property,  which  consisted  of  144  acres  of       

common  grazing  land ;  that  he  had  been  informed  it  was  proposed 
to  convey  the  rights  of  the  lords  of  the  manor  for  £10,000 ;  and 
he  added, "  The  price  is  moderate,  and  the  more  so  if  it  be  certain 
that  the  board  may  devote  the  outlying  portion  at  Dragmire  Lane 

and  adjoining  Black  Eat  Lane  to  building  purposes I  have 

estimated  the  value  of  the  building  land  and  the  frontages  in  Drag* 
mire  Lane^  and,  presuming  these  are  re-saleable,  and  can  be  dealt 
with  by  the  board,  a  recoupment  of  £4000  to  £5000  may  be  cal- 
culated for  the  same,  including  the  expense  of  forming  all  necessary 
roads  and  drainage." 

On  the  30th  of  November,  1866,  a  memorial  was  presented  to 
the  Board  of  Works  by  Messrs.  Drew  and  Flower ^  and  a  Mr.  William 
Carpmad  (since  deceased,  who  was  then  a  member  of  the  board), 

(I)  The  following  proyisions  of  the  gostions,  and,  if  they  think  fit,  making 

Act  were  referred  to : —  inquiries  by  means  of  public  sittings 

By  sect.  5  the  authority  of  the  In-  held    by  an   assistant  Commissioner, 

closure   Commissioners   to   inclose   a  shall,  if  they  think  fit,  finally  settle 

metropolitan  common  is  put  an  end  to.  and  approve  of  the  same.    Such  scheme 

Sect  6  is  as  follows :— **  A  scheme  shall  (sect  14)  state  the  rights  afiected 

for  the  establishment  of  local  manage-  thereby,  which  rights  shall  (sect  15) 

ment,  with  a  view  td  the  expenditure  of  be  compensated  for ;   any  dissatisfied 

money  on  the  drainage,  levelling,  and  person  being  enabled  (sect  16)  to  ob- 

improvement  of  a  metropolitan  com-  tain  a  decision  on  the  CommiBsionera' 

mon,  and  to  the  making  of  by-laws  determination  by  an   action   in   the 

and  regulations  for  the  prevention  of  manner  provided  by  the  General  In-- 

nuisances  and  the  preservation  of  order  doeure  Act  (8  &  9  Vict  c.  118,  s.  56). 

thereon,  may  be  made  under  this  Act,  Every  scheme,  when  approved  by  the 

on  a  memorial  in  that  behalf  presented  GommissionerB,  is  to  be  certified  by 

to  the  Commissioners  by  the  lord  of  the  them. 

manor,  or  by  any  commoners,  or  by  the  Sect  22  provides  as  folbws : — "  A 
local  authority.  .  .  ."  scheme  certified  by  the  Commissioners 
-  On  the  presentation  of  such  a  me-  shall  not  of  itself  have  any  operation ; 
morial,  the  Commissioners  may,  after  but  the  same  shall  have  full  operation 
examination  and  inquiry,  prepare  a  when  and  as  confirmed  by  Act  of  Par- 
draft  scheme  ;  and,  if  they  do  so,  are  to  liament,  with  such  modifications,  if  any, 
print,  publish,  and  circulate  the  same,  as  to  Parliament  seem  fit** 
and  after  receiving  objections  or  sug- 

VouXIlI.                                    2  17                                             i 
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Y.-0.  B.     all  of  SireaiJiam,  shewing  what  had  taken  place  with  legaid  to  the 

1872       common,  and  that  the  memorialists  had,  '^  upon  their  own  respon- 

TiLFOBD     sibility,  agreed  to  purchase''  the  manorial  rights  forJClO^OOO;  and 

Mkfbopo-    ^^^^  ^^  ^  public  meeting  it  had  been  resolved  that  application 

LiTAN  itoABD  ghould  1)6  uutdo  to  the  board  to  purchase  the  manorial  rights  in 

—       order  that  the  common  might  be  kept  as  a  public  open  space  for 

ever ;  and  praying  the  board,  under  the  powers  vested  in  them  by 

the  Commons  Act,  1866,  and  other  Acts,  "  to  take  such  action  and 

proceedings  as  will  insure  that  the  said  common  shall  be  secured 

and  dedicated  to  the  public,  and  maintained  at  the  cost  of  the 

ratepayers  of  the  metropolis  as  an  open  space  for  the  recreation  of 

the  inhabitants  of  the  metropolis  for  ever." 

This  memorial  was  referred  to  a  committee  which,  on  the  3rd  of 
April,  1868,  recommended  as  follows :  ^  That  the  board  do  forthr 
with,  under  the  powers  vested  in  them  by  the  Metropolis  MarngS' 
ment  Ads  and  under  the  Metropolitan  Commons  Aet^  1866,  acquire 
the  interests  of  the  lords  of  the  manor,  or  of  their  representatives, 
in  the  common  of  Tooting  Beck,  with  a  view  to  a  scheme  being 
prepared  and  sanctioned  under  the  last-mentioned  Act,  for  Ihe 
advantage  of  the  metropolis,  and  that  a  contract  be  prepared  for 
the  payment  of  the  sum  of  £10,200  and  interest  and  expenses  on  a 
proper  title  being  shewn  and  arrangements  being  duly  completed/* 
The  report  having  been  read  and  received,  a  resolution  was 
passed  in  the  terms  of  the  recommendation ;  and  it  was  resolved 
that  it  be  referred  back  to  the  committee  to  carry  out  the  neces- 
sary arrangements. 

By  an  agreement  dated  the  10th  of  July,  1868,  and  made  be- 
tween Bdbert  Hudson,  owner  in  fee  simple  of  an  undivided  moiety 
of  the  manor,  of  the  first  part ;  Henry  WHlis,  trustee  for  sale  of  the 
other  moiety,  of  the  second  part ;  the  several  persons  therein  men- 
tioned, including  Charles  Telford  the  younger,  being  the  persons 
entitled  to  the  proceeds  of  the  sale  of  such  moiety,  of  the  third 
part ;  and  the  above-named  S.  Drew  and  P.  W.  Flower,  of  the 
fourth  part ;  after  reciting^  amongst  other  things,  that  Charles  Td- 
ford  was  largely  interested  in  lands  adjoining  the  conunon  or  waste 
lands  belonging  to  the  manor,  and  it  was  considered  by  him  that 
it  would  be  greatly  to  his  interest  that  such  common  or  waste 
lands  should  not  be  built  upon,  and  that  upon  that  ground  he  had 
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been  induced  to  enter  into  that  agreement,  they,  the  said  JB.     y.-o,  b. 
Bwban  and  H.  WilliSy  with  the  consent  of  the  parties  thereto  of       iSTS 
the  third  part,  thereby  agreed  to  sell,  and  the  said  B.  Drew  and  P.     Ta^tomo 
W.  Flower  agreed  to  purchasoi  at  the  price  of  £10,200,  the  manor    ..  •• 
of  Tooting  Beck,  with  its  appurtenancea   The  agreement  contained  utan  Boabd 
the  following  stipulations : —  ... 

''  9.  In  the  event  of  the  commons  or  waste  lands  belonging  to  the 
said  manor  not  being  given  or  dedicated  to  the  public  as  a  park 
or  recreation  ground,  under  the  provisions  of  an  Act  of  Parliament 
entitled  the  MetropoUian  Commons  Ad,  1866,  or  any  other  Act  of 
Parliament,  and  in  such  way  that  no  part  thereof  be  at  any  time, 
without  the  consent  in  writing  of  the  said  Charles  Tdford "  (and 
three  others  of  the  eight  co-owners),  ^'  their  respective  executors, 
administrators,  and  assigns,  sold  or  let  on  bmlding  or  any  other  lease 
for  the  purpose  of  defraying  the  expenses  of  making  or  maintaining 
the  said  park,  or  for  any  other  purpose  whatsoever,  and  so  that  no 
house  or  any  other  building  be  erected  on  such  commons  or  waste 
lands,  except  such  lodges  or  other  buildings  as  may  be  necessary  for 
the  maintenance  or  management  of  the  said  park  or  recreation 
ground,  within  a  period  of  five  years  from  the  date  of  the  convey- 
ance to  the  purchasers ;  then,  at  the  expiration  of  such  period  of 
five  years,  the  said  Charles  Tdford  shaU  purchase,  and  the  present 
purchasers  shall  convey  to  him^  one  undivided  twenty-fourth 
part  or  share  of  the  hereditaments  and  premises  hereby  contracted 
to  be  sold  at,  or  for  the  price  or  sum  of,  £425,  being  an  amount 
equal  to  that  which  he,  the  said  Charles  Tdford,  will  receive 
under  this  contract  of  the  said  sum  of  £10,200/'  (Then  fol- 
lowed similar  provisions  with  regard  to  the  three  other  co-owners). 

'^  10.  The  contract  for  purchase  by  the  said  several  parties  men- 
tioned in  the  9th  article  shall  not  interfere  with  the  power  of 
the  parties  hereto  of  the  fourth  part,  or  the  survivor  of  them,  or 
his  heirs  or  assigns,  as  lords  or  lord  of  the  said  manor,  to  me- 
morialise the  Inclosure  Commissioners  for  England  and  Wales  and 
the  Metropolitan  Board  of  Works,  or  the  local  board,  as  the  case 
may  require,  to  cause  or  authorize  the  said  commons  to  be  in* 
closed  under  the  provisions  of  the  Metropolitan  Commons  Act,  1866, 
provided  that  the  scheme  be  not  inconsistent  with  this  agreement, 
and  to  act  in  all  respects  as  lords  or  lord  of  the  said  manor  in 

2  U2  2 
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Y.-O.  B.     relation  to  such  inolofiure ;  and  aU  parties  hereto  Bhall,  if  and  so 
1872        £Eur  as  may  be  necessary^  concur  in  the  memorial  and  consequential 
T^^uD     proceedings  under  the  Act. 

MmBopo-        **  "'•^'  ^^  ^^  *"^y  *^®  within  the  said  period  of  five  years  the 
LiTAN  Board  dedication  in  manner  aforesaid  of  the  said  commons  or  waste 

lands^  to  the  public  shall  be  found  to  be,  in  the  opinion  of  the 

purchasers,  or  the  survivor  of  them,  impracticable,  then  the  pur- 
chasers or  the  survivor  of  them,  or  their  or  his  heirs  or  assignsr, 
shall  be  at  liberty  to  give  the  respective  vendors  aforesaid,  or  the 
heirs,  executors,  or  administrators  of  such  of  them  as  shall  be  then 
dead,  notice  in  writing  that  the  appropriation  and  dedication  of 
the  said  commons  and  waste  lands  in  manner  aforesaid  to  the 
public  has  been  found  to  be  impracticable ;  and  immediately  upon 
the  giving  of  such  notice,  the  provision  in  the  9th  article  shall 
come  into  operation  and  take  effect  as  if  the  said  period  of  five 
years  had  then  expired,  and  the  commons  and  waste  lands  had  not 
been  dedicated  to  the  public  in  manner  aforesaid." 

By  a  deed  of  conveyance  dated  the  17th  of  December,  1868,  the 
manor  was,  for  the  considerations  therein  mentioned,  granted  to  and 
to  the  use  of  the  said  B.  Drew  and  P.  W.  Flower^  their  heirs  and 
assigns,  as  tenants  in  common,  in  equal  shares.  The  deed  was 
executed  by  BiAdson  and  Willis^  but  Charles  Tdfard  and  the 
other  co-owners  declined  to  execute  it,  on  the  ground  that  the 
recitals  were  inaccurate  or  imperfect,  and  the  'provisions  not  in 
accordance  with  the  agreement  of  the  10th  of  July,  1868. 

At  about  the  same  time  a  drftft  memorial  by  the  board  to  the  In- 
closure  Commissioners  was  being  prepared  in  anticipation  of  the 
contract  which  was  afterwards  completed  between  Messrs.  Drew 
and  Flower  and  the  Board  of  Works ;  and  after  such  memorial 
had  been  settled,  Mr«  Smith,  the  solicitor  to  the  board,  received 
from  Mr.  Alfred  Carpmael,  one  of  the  firm  of  Messrs.  Drew  and 
Flower* 8  solicitors,  the  following  letter : — 

^*  There  is  a  small  piece  of  the  waste  of  this  manor,  which  has 
been  separated  from  the  rest  of  the  common  by  the  West  London 
and  Crystal  Palace  Bailway,  which  we  think  might  well  be  sold, 
and  which,  if  sold,  would,  we  .think,  recoup  the  board  nearly,  if 
not  quite,  all  the  costs  which  they  will  incur  with  reference  to  this 
common.     It  will  be  found  on  investigation  that  the  piece  of  land 
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in  question  is  comparatively  valueless  for  public  purposes ;  but  we     Y.-a  B. 
have  reason  to  believe  that  Mr.  Telfordy  an  adjoining  owner,  would        1872 
give  a  large  price  for  this  piece  if  it  could  be  sold  to  him  as  free-     tujobd 
hold.     This,  it  seems  to  us,  could  be  done,  if  it  were  made  part  of    jjJJ'* 
the  scheme  by  which  the  rest  of  the  common  will  be  dedicated  to  ^^^^  Boabd 
the  public,  that  this  portion  should  be  severed  and  sold.    If  this        ^— 
were  done,  it  would,  in  fact,  give  Mr.  Tdford  a  Parliamentary  title. 
The  piece  in  question  is  coloured  blue  in  the  accompanying  plan. 
•  •  .     Will  you  consider  the  question  whether  it  is  desirable  that 
this  piece  of  land  should  be  sold,  and,  if  sold,  what  price  would  be 
lair  for  Mr.  Tdford  to  pay  ?    If  any  conclusion  can  be  come  to  on 
these  points,  we  believe  Mr.  Tdford  would  be  willing  to  enter  into 
a  conditional  contract  at  once.'' 

On  the  8th  of  February  a  meeting  of  the  board  was  held,  at 
which  the  draft  contract  and  draft  memorial  were  submitted.  A 
report  from  the  solicitor  was  also  read,  in  which,  after  setting  out 
the  above  letter  from  Mr.  Carpmad  to  him,  the  writer  proceeded 
to  say : — 

^  The  proposed  sale  is,  of  course,  a  matter  for  the  consideration 
of  the  board,  independent  of  the  contract  with  Messrs.  Brow  and 
Flower.    There  seems  to  be  no  objection  to  the  board,  as  a  matter 
of  law,  entering  into  a  contract  with  Mr.  Tdford  conditionally  on 
their  own  contract  not  being  determined,  and  upon  the  board 
being  enabled  by  the  scheme  to  give  e£fect  to  it ;  and  if  the  board 
think  it  well  to  sell,  they  will,  no  doubt,  be  advised  as  to  the 
value.    With  regard  to  the  scheme,  it  will  be  observed  that  no 
allusion  at  all  is  made  to  the  board  building,  or  selling  land  for 
building,  on  any  part  of  the  land  to  be  acquired.    There  is  consider- 
able difficulty  in  introducing  any  such  matter  into  the  scheme, 
although  Mr.  VuUiamyj  in  his  report  of  the  2nd  of  November,  1866, 
alludes  to  a  recoupment  of  from  £4000  to  £5000  from  frontages 
in  Dragmire  Lane.     Counsel  thinks  that  any  such  plan  of  re- 
coupment is  attended  with  difficulty  and  danger,  and  possibly 
scarcely  authorized  by  the  Act ;  and  that  possibly  the  only  way 
of  dealing  with  the  property  in  that  way,  if  the  board  should  really 
desire  so  to  appropriate  it,  would  be  by  legislation  in  after  years« 
The  committee  will  be  pleased  to  consider  if  they  will  approve 
the  coptr^t  in  tb^  form  annexed,  and  submit  it  to  the  board  for 
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V.  G.  B.     oonfinnation,  and  consider  what  directions  they  may  desire  to  give 
1872       as  to  any  sale  to  Mr.  Tdfordy  or  \v'hat  directions  the  committee 

T^^     may  desire  to  give  generally  in  the  matter." 

•j^^^        At  the  same  meeting  the  two  drafts  were  submitted,  and  at 
LiTAif  BoABD  another  board  meeting,  on  the  12th  of  February,  they  were  ap- 

proved  and  adopted.    Neither  draft  contained  any  reference  to 

the  piece  of  land  marked  blue. 

By  an  agreement  dated  the  31st  of  May,  1869,  indorsed  on  the 
conveyance  of  the  17th  of  December,  1868,  and  made  between 
jB.  Sudscm^  of  the  first  part,  J7.  WHHb^  of  the  second  part,  Charles 
Tdford  and  the  other  co-owners,  of  the  third  part,  and  B.  Brew 
and  P.  W.  Flower^  of  the  fourth  part,  after  reciting  the  refusal  of 
the  parties  of  the  third  part  to  execute  the  therein  within  written 
indenture,  on  the  grounds  above  mentioned,  it  was  agreed,  '^  any- 
thing in  the  said  deed  of  conveyance  of  the  17th  of  December, 
1868,  notwithstanding,"  in  the  terms  (repeating  them)  of  the 
clauses  of  the  agreement  of  the  10th  of  July,  1868,  set  out  above. 
By  another  agreement,  dated  the  25th  of  June,  1869,  and  made 
between  B.  Brew  and  P.  W.  Flower ^  of  the  one  part,  and  the  Board 
of  Works,  of  the  other  part,  after  reciting  the  agreement  of  the 
10th  of  July,  1868,  and  that  the  same  was  entered  into  by  Brew 
and  Flovoer  ^*  with  the  knowledge  and  approval  of"  the  board,  ^to 
the  intent  that  the  commons  or  waste  lands  belonging  to  the  said 
manor  might  be  dedicated  to  the  public  as  a  park  or  recreation 
ground,  and  that  Brew  and  Flower  had  accepted  the  title  and 
paid  the  purchase-money  with  interest  up  to  the  17th  of  December, 
1868;  and  that  the  manor  had  been  conveyed  to  them  by  a 
deed  of  the  17th  of  December,  1868,  '' subject  to  stipulations 
'^authorized  by  the  said  articles,  of  agreement^  as  modified  or 
explained  in  a  deed  of  the  31st  of  May,  1869,  indorsed  on  the  con- 
veyance ;*'  and  that  the  board  intended  to  take  proceedings  under 
the  (hmrnone  Aet  in  reference  to  the  commons  or  waste  lands ;  it 
was  witnessed  that  P.  Brew  and  P.  W.  Flower  agreed  to  transfer 
their  purchase  and  all  their  interest  in  the  said  manor,  commons, 
and  waste  lands  to  the  Board  of  Works,  and  the  board  agreed  to 
''  accept  the  transfer  thereof  upon  the  terms  mentioned  in  the  same 
agreement,  and  all  the  terms  of  the  agreement  should  be  con- 
sidered as  embodied,  iMttatis  muiandis,  in  the  agreement "  now  ia 
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statement,  "the  said  Beriah  Drew  and  Philip  WtHiafn  Flower     Y.-o.K 
assuming  the  place  of  the  vendors,  and  the  said  Board  of  Works       1872 
assuming  the  place  of  the  purchasers,"  in  the  recited  agreement     Timobd 
It  was  also  provided  that  the  board  were  to  purchase  at  the  price    ^  •• 
of  £10,200,  and  all  interest  already  paid  and  payable,  and  to  pay  utam  Boabd 
the  costs  of  Drew  and  Flower  incurred,  or  to  be  incurred,  in  rela-  <>»"■ 

tion  to  the  agreement  and  contract     Drew  and  Flower  were,  if 
required  by  the  board,  to  concur  in  the  memoriaL 

On  the  Slst  of  July  the  board  presented  an  altered  form  of 
memorial  to  the  Inclosure  Commissioners.  It  recited  that  the 
board  had  entered  into  a  contract  with  the  purchasers  of  the 
manor,  the  effect  of  such  contract  substantiaUy  being  to  take  the 
place  of  such  purchasers  under  the  first  contract  It  further 
stated :  *'  There  is  a  small  piece  of  the  common  separated  from  the 
remainder  thereof  by  the  West  London  and  Crystal  Palace  BaU- 
foay^  which  might  be  advantageously  sold  or  let  by  the  board, 
provided  certain  rights  of  pre-emption,  in  case  of  the  common  not 
being  wholly  devoted  to  pablic  purposes,  should  not  be  an  obstacle 
to  their  so  doing,  and  it  may  be  desirable  to  deal  with  this  in  any 
scheme  nnder  the  said  Act" 

The  memorial  then  prayed  that  a  draft  scheme  might  be  pre- 
pared and  settled  (following  the  provisions  of  the  statute). 

On  the  17th  of  August,  1869,  the  Inclosure  CommissionerB 
wrote  to  the  board  to  say  they  had  considered  the  memorial,  and 
would  feel  obliged  by  the  board  forwarding  them  a  draft  scheme 
for  their  consideration. 

Accordingly,  on  the  15th  of  December,  1869,  a  draft  scheme, 
prepared  by  the  board,  was  forwarded  to  the  Commissioners. 

In  May,  1870,  the  Inclosure  Commissioners  issued  and  published 
a  printed  draft  scheme,  purporting  to  be  pursuant  to  the  OotMnons 
Ad.  It  recited  the  stipulations  indorsed  on  the  deed  of  the  17th 
of  December,  1868,  and  that  the  piece  of  common  coloured  blue, 
being  of  small  extent,  and  being  separated  from  the  other  and 
larger  portion  of  the  commons  or  waste  by  the  railway,  "  its  dedi- 
cation to  the  public  would  be  of  slight  advantage,  and  being  pro* 
perty  which  could  be  sold  or  let  to  advantage,  it  would  be  more 
desirable  if  the  same  were  sold  or  let,  with  a  view  to  the  proceeds 
ftfising  therefrom  being  applied  in  manner  hereinafter  mentioned ; 
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y.-€.  B.     and  it  is,  under  the  oircamstances  aforesaid,  desirable  that  such 

1872        powers  to  sell  or  let  such  small  piece  of  common  should  be  oon- 

Xblvobd     ferred  on  '*  the  Board  of  Works  as  thereinafter  appeared. 

jj^^^^^^        The  scheme  then  proposed  (clause  9)  that,  "  notwithstanding  the 

UTAH  BoABD  stlpulatious  and  rights  of  pre-emption  subject  to  which  the  said 

—       manor  and  premises  were  so  conveyed  to  **  Drew  and  Flcwer  as 

aforesaid,  it  should  be  lawful  for  the  board  *'  to  purchase  and 

acquire  such  rights  of  pre-emption,  first  making  compensation 

for  the  same,**  such  compensation,  in  case  of  difference,  to  be 

ascertained  in  manner  mentioned  in  the  13th  section  of  the 

Commons  Act,  1866. 

Also  (clause  10)  that  the  board  might "  sell  and  dispose  of " 
the  land  coloured  blue,  '*  or  may  let  the  same,  or  any  part  or  parts 
thereof,  either  upon  building  or  other  leases,  and  afterwards  sell 
and  dispose  of  the  land  or  lands  so  let,  subject  to  the  lease  or 
leases  thereof,  and  all  moneys  arising  from  the  sale,  letting,  or 
other  disposition  of  the  "  land  coloured  blue  ''shall  be  paid  to  the 
board,"  and,  so  feur  as  unapplied  towards  payment  of  any  purchase 
and  other  expenses  of  the  board,  be  carried  to  the  Consolidated 
Loans  Fund,  and  be  applied  as  provided  in  the  27th  section  of  the 
Metropolitan  Board  of  Works  (Loans)  Act,  1869. 

Thereupon,  on  the  24th  of  June,  1870,  the  bill  was  filed  by 
Cluirles  Telford  against  the  Board  of  Works,  Drew,  and  Flower, 
stating  the  above-mentioned  deeds  and  draft  scheme;  alleging 
that  the  draft  scheme  was,  so  far  as  regarded  clauses  1,  9,  and  10, 
an  adoption  of  a  memorial  presented  by  the  Defendants  the  board 
in  contravention  of  the  provisions  set  out  above,  and  that  it  was 
issued  with  the  privity  and  at  the  request  of  the  Defendants,  and 
at  their^  cost  and  expense,  but  without  the  Plaintiff's  knowledge ; 
and  that  any  scheme  in  conformity  with  such  draft  would  entirely 
defeat  and  render  nugatory  the  above  provisions;  and  praying  that 
the  Defendants  might  be  restrained  from  ''  promoting  or  support- 
ing "  the  scheme  of  which  the  draft  was  thereinbefore  set  forth,  or 
any  other  scheme  purporting  to  be  under  the  provisions  of  the 
Commons  Aet,  1866,  **  whereby  a  part  only  and  not  the  whole  of 
TooHng  Beck  Common  aforesaid,  or  other  the  commons  or  wastes  of 
the  said  manor,  shall  be  dedicated  to  the  public  as  a  park  or 
recreatioi)  ^und,"  or  whereby  any  part  of  the  same  should  be 
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Bold  or  leased  withoat  the  Plaintiff's  consent,  or  which  should  be     y.-o.  B. 
inconsistent  with  the  provisions  contained  in  the  agreements  afore^        is72 
said,  and  from  doing  any  act  whereby  the  Plaintiff's  right  of  pur-     tm^rd 
chase  under  the  said  agreements  might  be  defeated  or  prejudiced.  *- 

The  Board  of  Works,  by  their  answer,  filed  on  the  6th  of  August,  litan  Board 
1870>  submitted  as  a  matter  of  law,  whether  or  not  their  memorial  .... 
was  presented  by  them  in  contravention  of  the  provisions  of  the 
agreements  of  the  10th  of  July,  1868,  and  the  Slst  of  May,  1869 ; 
and  submitted  that  if  it  was,  they,  in  exercise  of  their  public  duties, 
under  the  circumstances,  were  justified  in  presentingi  and  were  in 
fact  bound  to  present,  such  memorial. 

They  said  that  the  draft  scheme  in  its  present  form  had  been 
issued  by  the  Commissioners  after  mature  deliberation,  and  with  full 
knowledge  of  the  circumstances,  including  the  two  agreements;  that 
during  the  preparation  of  the  draft  scheme  the  Plaintiff  frequently 
intimated  to  Defendants'  solicitor  his  desire  that  the  land  in  ques- 
tion should  be  sold,  and  not  dedicated  to  the  public ;  that  the  first 
intimation  Defendants  received  of  any  objection  on  the  part  of  the 
Plaintiff  to  the  arrangement  proposed  by  the  draft  scheme  was 
the  service  of  the  bill ;  that  the  Plaintiff,  as  they  believed,  had  been 
all  along  aware  that  it  was  in  contemplation  to  obtain  from  Par- 
liament power  to  sell  the  land  coloured  blue,  and  that  the  necessary 
proceedings  were  being  taken ;  and  that  he  himself  had  offered  to 
purchase  the  land. 

They  also  said  that  the  further  prosecution  of  the  matter  in 
point  of  law  rested  with  the  Inclosure  Commissioners,  and  sub^ 
mitted  that  any  such  injunction  as  prayed  by  the  bill  would  or 
might,  under  the  circumstances,  be  entirely  nugatory  with  refer- 
ence to  the  provisions  of  the  Metropolitan  Commons  Act,  1866. 
They  admitted  that,  having  regard  to  the  great  benefit  to  be  derived 
by  the  public  from  the  draft  scheme,  they,  in  exercise  of  their 
public  duties,  and  upon  grounds  of  public  policy,  intended,  unless 
restrained,  to  promote  and  support  the  draft  scheme. 

They  said  that  any  objection  to  the  draft  scheme  on  the  part  of 
the  Plaintiff,  even  if  allowed,  would  probably  be  attended  with 
loss  and  trouble  to  him,  but  only  such  as  were  consequential  on 
the  passing  of  the  Commons  Act. 

They  claimed  the  benefit  of  objections,  whether  founded  on  the 
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y.-O.  B.  want  of  privity  between  themselves  and  the  Plaintiff,  or  on  the 

1872  want  of  parties,  as  if  they  had  demnrred ;  and  submitted  that  the 

Tblvorp  Plaintiff,  by  reason  of  his  laches,  delay,  acquiescence,  and  other 

Mrraopo-  ^^^^^^^j  ^^  disentitled  to  relief. 

UTAH  BoAUD  Messrs.  Dreto  and  Flower  answered  on  the  10th  of  November,  1870. 

Ol*  WORKH. 

—  On  the  25th  of  February,  1871,  the  bill  was  amended,  setting 

forth  the  memorial  of  July,  1869,  of  which  the  Plaintiff  had  first 
become  acquainted  since  the  filing  of  the  bill ;  and  alleged  that 
it  was  presented  with  the  knowledge  and  approbation  of  the  De- 
fendants Drew  and  Flotver;  and  prayed  as  before. 

The  Plaintiff,  in  his  evidence,  contradicted  the  statements  in  the 
answer  as  to  the  intimation  by  him  of  his  desire  that  the  land 
should  be  sold,  and  as  to  his  knowledge  of  the  intention  to  apply 
to  Parliament  for  power  to  sell  it ;  and  upon  these  points  there 
was  a  confiict  of  evidence. 

It  appeared  that  a  negotiation  of  some  kind  for  the  purchase  of 
the  land  by  the  Plaintiff  took  place  between  his  solicitor  (ajs  the 
Plaintiff  said  without  due  authority)  and  the  other  solicitors ;  and 
a  letter  written  by  the  Plaintiff's  solicitor  to  the  solicitor  of  the 
board,  dated  the  16th  of  November,  1869,  was  put  in  evidence,  in 
which  the  writer  said :  '^  There  is  an  inconsiderable  portion  of  the 
common,  to  the  north  of  the  railway,  which  my  client  would  like 
to  acquire,  and  he  will  buy  it  if  he  can ;  but  without  releasing 
Messrs.  Drew  and  Flower ^  or  their  assignee,  from  any  obligation 
they  may  be  under  in  respect  of  the  common.''  This  negotiation 
ultimately  fetiled. 

In  consequence  of  the  institution  of  this  suit-,  the  fnclosnre 
Commissioners  (who  were  not  made  parties)  had  refused  to  proceed 
with  the  consideration  of  the  scheme. 

Mr.  £ay,  Q.C.,  and  Mr.  T.  Stevens,  for  the  Plaintiff: — 

The  main  question  of  law  is  whether  the  local  authority,  in  this 
iustauce  the  Board  of  Works,  can  be  restrained  from  going  to 
Parliament^  under  the  Metropolitan  Commons  Act,  1866,  by  reason 
of  their  having  entered  into  a  contract  with  the  Plaintiff.  The 
Board  of  Works,  it  is  true,  call  this  a  right  of  pre-emption,  for 
which,  they  say,  the  Plaintiff  may  get  compensation*  But  it  is 
more  than  a  right  of  pre-emption ;  it  is  an  absolute  contract. 
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The  true  meaning  of  the  negotiation,  ivhich  the  Defendants  say     Y.-0.  B. 
was  an  offer  to  purchase,  was  this :  The  Plaintiff's  solicitor  poioted        1872 
out  to  the  Defendants'  solicitors  that  the  Plaintiff  and  the  other  co-     TsLrato 
owners  of  the  moiety  had  the  power  to  release  the  board,  and  he    mrJ^Q 
said  to  them,  "  If  you  will  convey  to  the  Plaintiff,  he  will  release  wtan  Boabd 

you.**    But,  instead  of  accepting  this  proposal,  they  fence  with  the       

Plaintiff;  they  don't  send  the  scheme ;  but  they  try,  behind  his 
back,  to  get  power  to  sell  or  lease  this  land. 

The  answer  to  the  argument  that  they  have  a  right  to  go  to 
Parliament,  is,  that  they  must  not  violate  their  own  contract  We 
do  not  seek  to  disturb  their  right  to  go  to  Parliament ;  all  we  say 
is,  that  they  can  only  go  in  a  way  which  will  be  consistent  with 
their  agreement. 

By  sect.  14  of  the  Commons  Act  the  scheme  is  to  state  the  rights 
of  the  various  parties  affected,  and  when  the  Plaintiff's  rights  come 
to  be  stated,  they  are  found  to  be  a  contract  that  such  a  scheme 
shall  not  be  presented ;  so  that  the  whole  argument  is  a  reductio 
ad  absiArdum, 

Another  answer  is  that  the  Plaintiff  may  take  the  expensive 
course  of  going  in  before  the  Commissioners ;  but  he  prefers  the 
tribunal  of  the  Court  of  Chancery. 

The  motive  of  the  board  throughout  is  manifest^  having  been 
first  suggested  to  them  by  Mr.  VvUiamy^s  report  in  1866.  They 
wanted  to  make  money,  and  for  that  purpose  to  acquire  this  land. 
But  the  Board  of  Works  have  not  obtained  from  Parliament  any 
powers  of  acquiring  money  by  trafficking  in  land  or  any  other 
description  of  property,  even  in  relief  of  rates ;  and  the  Commons 
Aetj  1866,  does  not  even  empower  them  to  hold  land*  It  only 
gives  them  powers  of  management  over  land. 

The  excuse  of  the  board  is,  that  the  selling  or  leasing  of  this 
plot  of  land  will  be  for  the  benefit  of  the  public.  It  is  difficult 
to  see  how  the  withdrawal  of  any  portion  of  the  common  from 
public  use  can  be  of  advantage  to  the  public  It  is  suggested 
that  the  rates  will  be  relieved ;  but  the  ratepayers  are  only  a  por- 
tion of  the  public,  and  the  statute  does  not  contemplate  that  rate- 
payers are  to  be  relieved  at  the  expense  of  iudividuals  to  whom 
the  board  is  under  obligations  by  way  of  contract. 

Ko  doubt  the  16th  section  of  the  Commons  Act,  1866,  preserves 
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V.-O.B.     to  the  person  aggrieved  by  the  decision  of  the  Commissioners  the 

1872       right  of  action  by  way  of  appeal  provided  by  the  56th  section  of 

Tu!fobd     *t®  Oeneral  Inclosure  Act  (8  &  9  Vict.  c.  118).    But  the  old  Inclo- 

MiTBOPo-    ^^^^  '^^  ^^^  ^^*  ^^^  *^®  jurisdiction  of  this  Court :  Speer  v. 
UTAH  BoABo  Crawler  (1) ;  Fremn  v.  Lewie  (2) ;  and  if  the  Court  will  restrain 

Inclosure  Commissioners,  a  fortiori  will  it  restrain  a  public  body 

like  this  board,  who  are  attempting  to  set  the  Commissioners  in 
motion. 

It  is  suggested  that  this  application  will  have  the  effect  of 
restraining  the  privileges  of  Parliament ;  but  this  is  not  so ;  the 
privilege  of  Parliament  is  untouched.  All  that  the  bill  seeks  is  to 
restrain  the  Board  of  Works  from  violating  a  contract 

Acquiescence,  to  be  of  any  avail,  must  be  acquiescence  amount* 
ing  to  a  positive  agreement  to  abandon  a  right.  No  such  acqni* 
escence  has  been  shewn  here. 

Mr.  IjddiSf  Q.C.,  and  Mr.  Charles  HaB,  for  the  Defendants  the 
Board  of  Works : — 

Our  answer  is  in  the  nature  of  a  demurrer  to  the  bill.  It  will 
be  observed  that  no  injunction  has  been  moved  for. 

This  is  an  attempt  to  induce  the  Court  of  Chancery  to  interfere 
with  a  public  body  caiTying  on  their  public  duties  for  public  pur- 
poses. The  Act  which  gives  the  board  these  powers  gives  also  to 
aggrieved  persons  the  fullest  opportunity  of  being  heard  before  the 
Commissioners,  and  of  appealing  from  their  decision. 

Moreover,  this  is  an  attempt  to  stop  an  application  to  Parlia« 
ment. 

An  injunction  wonld  be  wholly  nugatory ;  because,  under  the 
Commons  Act,  the  matter  has  passed  out  of  the  hands  of  the  local 
authority,  and  is  now  before  the  Commissioners. 

Als  to  the  jurisdiction :  No  doubt  the  Court  will  prevent  a  man, 
who  has  contracted,  for  valuable  consideration,  not  to  use  a  per- 
sonal right,  from  exercising  that  right;  but  it  will  not  restrain  aM 
application  to  Parliament  on  public  grounds.  No  man  can  con* 
tract  himself  out  of  a  right  to  apply  to  Parliament  on  public 
grounds.  In  Healheote  v.  North  Staffordshire  BaQway  Com* 
pany  (3),  Lord  Cottenham  dissolved  injunctions  which  had  been 

(1)  17  Yes.  216«  (8)  4  Vy.  &  Or.  249,         (3)  2  Maa  6t  G.  100,  lia 
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granted  by  Vioe-Chancellor  ShadtveU.    He  said :  "  The  ordinary     v,-0.  B. 
proyince  of  Parliament  •  •  •  is  to  abrogate  existing  rights  and  to        1872 
create  new  rights."  ...    "  Parliament  has  the  same  power  of     tblfobd 
destroying,  altering,  or  affecting  such  pre-existing  rights,  pro-    MKraopo- 
viding,  as  it  always  does,  or  intends  to  do,  compensation.  .  .  .  This  utaw  Board 

Court  has  not  the  right  to  interfere  by  injunction  to  deprive  the        

subject  of  the  right  of  applying  to  Parliament  for  a  special  law  to 
supersede  the  rules  of  property  by  which  he  finds  himself  boundi 
whether  arising  from  contracts  or  otherwise."  In  Attomey-Oeneral 
V.  Manehesier  and  Leeds  Railway  Company  (1),  Lord  GoUenham 
would  not  interfere^  although  he  found  that  the  company  were 
eudeayouring  to  obtain  Parliamentary  authority  to  prevent  the 
Court  from  can7ing  into  effect  an  undertaking  which  they  them- 
selves had  given.  In  Lancaster  and  Carlisle  Bailway  Company  v. 
North  Western  Railway  Company  (2),  the  Lord  Ciiancellor  (then 
Vice-Chancellor  Wood)  reviewed  the  cases.  The  result  was  held  to 
be,  that  applications  to  Parliament  on  public  grounds  cannot>  in 
any  case,  be  restrained  by  injunction. 

Additional  authorities  are  Steele  v.  North  Metropolitan  Railway 
Company  (3) ;  In  re  London^  Chatham,  and  Dover  Arrangement 
Act,  Ex  parte  Eartridge  (4). 

Tlie  evidence  shews  that  the  Plaintiff  all  along  knew  of  the  in- 
tention to  inclose  the  common;  Then  he  came  and  wanted  to  buy 
the  land,  shewing  that  he  understood  the  prior  agreement  to  be  at 
an  end. 

It  is  not  contended  that  such  a  stipulation  as  this  would  not  run 
with  the  land ;  but  the  circumstances  shew  that  it  was  intended  to 
be  personal  only  between  the  Plaintiff  and  Messrs.  Drew  and  Flotver. 
Could  the  Court  have  restrained  any  private  purchaser  from  Drew 
and  Flower  from  building  on  the  common?  But  here,  under, the 
Act^  the  board  has  a  right  of  acquiring  this  land.  Will  the  Court, 
under  these  circumstances,  issue  an  injunction? 

Supposing  the  Commissioners  have  no  power  to  inclose,  why 
should  the  board  be  restrained  ?  Is  it  the  practice  of  the  Court  to 
restrain  a  person  from  applying  to  some  one  else  who  has  no 
authority  to  act  ? 

(1)  1  Railw.  Cas.  436.  (3)  Law  Rep.  2  Ch.  237. 

(2)  2  K.  &  J.  293,  804,  (4)  Ibid.  5  Ch.  671. 
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Y.-0.  B.        The  Metropolitan  Commons  Act,  1866,  is  one  of  a  class  of  statutes 

1872       which  has  been  rather  common  of  late.    Parliament  has  committed 

TiijoBD     ^  certain  persons  the  power  of  initiating  proceedings,  reserving  to 

MiTOOFo-    ^^^  ^^^  ^^  ^^P'    ^^^^  ^^  ^^^  ^^  ^^^  Tramways  Act,  1870 
LiTAN  Boabd:  (33  &  34  Vict.  c.  78).    What  is  now  being  done,  therefore,  is 

—       merely  a  stop  towards  setting  Parliament  in  motion.    Any  person 

claiming  any  rights  may  (sect.  11)  object ;  and  sach  rights  must 

(sect.  14)  be  stated,  and  (sect.  15)  be  compensated /or.    Sections 

6  and  31  shew  that  the  acquisition  of  land  by  the  local  aathority 

is  contemplated.     They  have  the  power  of  dealing  with  the 

common  in  every  possible  way. 

The  evidence  shews  the  true  construction  of  the  agreement  to 
be  that  this  was  a  right  of  pre-emption  in  the  Plaintiff.  That  is  a 
right  which  is  necessarily  confined  to  him  personally ;  and  it  does 
not  affect  the  Board  of  Works  as  assigns  of  the  manor. 

The  Plaintiff  himself,  being  one  of  the  lords  of  the  manor,  has 
himself  authorized  the  presentation  of  the  memorial,  and  hence 
has  deprived  himself  from  the  right  of  opposing. 

The  board  is  a  public  body  acting  on  behalf  of  the  public,  and 
the  Court  will  not  interfere,  even  if  the  circumstances  were  such 
as  to  warrant  interference  in  the  case  of  a  private  person. 

If  the  injury  complained  of  is  a  thing  which  can  only  be  accom- 
plished by  the  confirmation  by  Parliament  of  a  scheme,  then  the 
board  is  not  the  body  (if  any  there  be)  which  is  to  be  restrained. 
The  matter  is  out  of  their  hands,  and  is  vested  in  the  Commis- 
sioners. 

The  Plaintiff  complains  of  the  expense  which  would  attend  any 
application  to  the  Commissioners.  That  is  an  inevitable  result  of 
the  passing  of  the  statute ;  the  question  is,  how  are  the  public  to 
be  compensated  for  the  delay  in  dedicating  this  common  to 
their  use? 

Mr.  W.  Morris^  and  Mr.  Gasson,  for  the  Defendants  Messrs.  Drew 
and  Flofver. 

Sir  James  Bacon,  Y.C,  after  observing  that  he  had  no  reason 
to  doubt  that  the  Board  of  Works  had  acted  as  they  thought  right 
in  the  discharge  of  a  pubUc  duty,  and  that  he  desired  to  say  nothing 
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which  could  throw  the  least  imputation  upon  them  for  anything  Y.-O.  B. 
that  they  had  done ;  also  that  the  Plaintiff,  as  it  seemed  to  him,        1872 

had  acted  very  properly  for  the  protection  of  his  legal  rights,  Tkltobd 

continued:-  *  ^^^ 

The  case  is  one  which,  in  its  nature  and  elements,  is  of  the  ^'^^obkIw^ 
simplest  possible  kind.  One  of  several  persons,  proprietors  of  ""^ 
Tooting  Chmmon^  being  also  an  owner  of  land  which  has  been  laid 
out  for  building  purposes,  and  who,  therefore,  is  naturally  interested 
in  the  condition  in  which  Tooting  Oommcn  shall  be  kept,  and  the 
other  owners,  enter  into  a  contract  with  two  gentlemen,  who  seem 
to  have  acted  from  public  motives,  for  the  sale  to  them  of  Toot-^ 
ing  Common^  in  order  that  it  may  be  (for  that  is  the  ultimate 
object)  devoted  to  the  recreation  and  enjoyment  of  the  public. 
That  being  the  plain  object  of  the  Plaintiff  and  of  all  the  other 
landowners  (the  Plaintiff  having  in  view  his  own  interests  also 
as  an  owner  of  land  laid  out  for  building  purposes),  they  enter 
into  the  agreement  which  is  stated  in  the  bilL  The  agreement  is 
as  plain  as  it  need  be ;  perhaps  it  might  have  been  expressed  with 
greater  distinctness,  but  it  is  sufficiently  plain.  The  object  of  it  is 
to  provide,  after  regulating  the  terms  of  the  purchase,  that,  if  by 
any  accident  the  objects  which  the  vendors  have  in  view  could 
not  be  accomplished,  namely,  dedication  to  the  public,  and  not 
omitting  (as  I  cannot  omit)  circumstances  which  appeared  of  special 
interest  to  the  Plaintiff,  Mr.  Tdford — ^if  those  objects  cannot  be 
accomplished,  then  the  right  to  have  back  again  that  which  they 
agree  shall  be  sold  shall  be  reserved  to  the  vendors  without 
reference  to  the  particular  nature  of  the  property.  That  is  a 
stipulation  which  a  vendor  might  properly  make  in  almost  any  in- 
stance of  this  kind.  Upon  these  terms  Mr.  Drew  and  Mr.  Flower 
make  this  purchase.  After  having  made  the  purchase  (perhaps 
something  may  have  taken  place  before,  although  it  is  not  pointed 
out),  they  communicate  to  the  Metropolitan  Board  of  Works, 
which  is  the  local  authority  appointed  by  the  Act  of  Parliament, 
that  they  have  done  so ;  and  in  a  memorial,  which  is  in  evi-* 
dence,  they  state  their  motives  for  making  the  purchase,  and 
the  object  which  would  be  accomplished  by  its  being  completed, 
and  suggest  to  tlie  Metropolitan  Board  of  Works  that,  in  the  dis- 
charge of  their  public  duty,  they  cannot  do  better  than  take  the 
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v.-a  B.  bargain  off  their  hands.    The  Metropolitan  Board  of  Works  take 

1872  that  view  of  the  subject  themselves;  and  then  we  find  an  instm- 

Telfobd  iiicnt  set  out  in  the  pleadings,  which  is  as  distinct  as  anything  can 

--  ^'  be,  namely,  a  contract  between  the  Metropolitan  Board  of  Works 

METBOPO-  J  J9  r 

r.iTAN  Boaud  and  Mr.  Drew  and  Mr.  Flower^  made  with  reference  to  the  ori- 

ginal  agreement.    In  express  and  explicit  terms  the  Metropolitan 

Board  of  Works  contract  that,  if  they  become  the  purchasers  (for 
in  certain  events  they  may  not),  they  will  take  the  property  in 
the  same  manner  and  with  the  same  rights,  and  no  other,  and  sub- 
ject to  the  same  obligations,  as  Mr.  Drew  and  Mr.  Flower  would 
have  been  under  if  they  had  continued  the  owners. 

Upon  the  construction  of  the  documenti  and  upon  the  plain 
intent  and  meaning  of  the  parties,  there  can  be  no  doubt  that  the 
transaction  was  a  reasonable  and  proper  one — quite  proper  on  the 
part  of  the  owners  of  the  land,  having  regard  to  their  interest — ^and 
quite  proper  on  the  part  of  the  Metropolitan  Board  of  Works,  having 
regard  to  the  discharge  of  their  public  duties. 

If  Mr.  Flower  and  Mr.  Drew  had  remained  the  sole  owners  of 
this  property,  could  it  be  argued  for  a  moment  that  they  could 
have  shufSed  off  this  obligation  which  they  had  taken  upon  them* 
selves?  Of  course  no  such  contention  can  be  raised.  Can 
it  be  said,  since  the  Metropolitan  Board  of  Works  were  con- 
tent  to  contract,  and  have  contracted,  to  be  in  the  very  shoes  of 
Mr.  Drew  and  Mr.  Flower^  that  they  can  relieve  themselves  from 
the  obligation  which  they  have  contracted  ?  I  cannot  see  any 
reason  in  law,  certainly  there  cannot  be  any  in  morals  or  in 
justice,  why  they  should  be  heard  to  say  so,  or  why  they  should 
say  so. 

Part  of  the  argument  for  the  defence,  not  of  necessity,  but  by  way 
of  hypothesis  only,  was  founded  on  the  assumption  that  the  Metropo- 
litan Board  of  Works  was  accused  of  having  done  something  repre- 
hensible. It  is  right  for  me  to  say  that  I  protect  myself  against 
being  supposed  to  say  anything  with  respect  to  the  Metropolitan 
Board  of  Works  which  could  impute  any  such  blame  to  them.  Bat 
I  take  it  that,  unless  there  is  some  privilege  beyond  the  law,  or  some 
rule  with  which  I  am  unacquainted,  which  shall  be  applied  in 
favour  of  the  Metropolitan  Board  of  Works,  there  can  be  no  ground 
upon  which  they  can  be  heard  to  say  that  they  are  entitled  to  do 
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anything,  or  to  attempt  to  do  anything,  which  is  in  contravention.    V.-G.  B. 
of  this  very  plain  agreement.     The  proceedings  which  took  place        1872 
afterwards  are  all  quite  inconsistent  with  it.  Telfobd 

The  first  draft  of  the  intended  memorial  to  the  Inclosure  Com-    ^  *'^ 
missioners  did  not  propose  to  interfere  with  the  rig^hts  of  the  yen-  I'^tan  Board 

OF  Works 

dors.    By  the  time  the  second  draft  of  the  memorial  came  to  be        

prepared,  another  view  had  occurred  to  the  Metropolitan  Board  of 
Works.  I  cannot  shut  my  eyes  to  the  fact,  though  it  has  not 
been  much  dwelt  upon,  that  Mr.  Vtdliamy,  in  his  report,  suggested 
to  the  board  that  that  part  of  the  land  which  is  coloured  blue,  and 
which  is  the  subject  of  this  suit,  might  be  profitably  employed  by 
them  for  the  purpose  of  building,  which  woald  have  been  wholly  sub- 
yersiye  of  the  intention  of  the  parties  who  entered  into  the  agree- 
ment^ and  plainly  detrimental  to  the  interests  of  the  public.  That 
notion  having  been  suggested,  the  board,  in  their  amended  form  of 
memorial  addressed  to  the  Inclosure  Commissioners,  do  (if  I  do  not 
misunderstand  the  effect  of  the  documents)  suggest  that  they  may 
make  useful  employment  of  some  part  of  the  land  which  is  not 
wanted  for  public  purposes,  and  that  they  have  in  view  that  the 
proceeds  of  it  may  be  applied  in  diminution  of  the  purchase- 
money,  or  in  payment  of  costs  and  expenses. 

It  appears  that,  upon  the  presentation  of  the  memorial,  the 
Commissioners,  whose  duty  it  is,  under  the  Act  of  Parliament,  to 
prepare  a  draft  scheme,  requested  the  board  to  prepare  a  scheme 
for  them.  It  is  in  consequence  of  that  request  that  the  Board  of 
Works  took  upon  themselves,  not  unwillingly  I  daresay,  to  prepare 
that  draft  scheme  which  was  afterwards  submitted  to  the  Commis- 
sioners, and  in  which  that  stipulation  to  which  the  Plaintiff  objects 
was  introduced. 

To  say  that  the  Commissioners  have  suggested  this  would  be  to 
do  violence  to  the  very  plain  facts  of  the  case.  For  saying  that, 
in  framing  the  memorial,  there  is  any  pretence  of  right  on  the 
part  of  the  Metropolitan  Board  of  Works,  in  the  discharge  of  their 
public  duties,  to  acquire  this  land  and  to  get  rid  of  the  obligation, 
there  is  no  foundation  whatever.  The  Metropolitan  Board  of 
Works  have  only  a  plain  duty  to  perform ;  the  Act  of  Parliament 
points  it  out  distinctly,  and  as  distinctly  points  out  the  duty  of  the 
Commissioners. 

Vol.  XIII.  2  X  2 
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Y.-0.  B.         What  the  Metropolitan  Board  of  Works  want>  in  plain  English,  is 

1872        to  make  money  by  this  transaction.  They  do  not  conceal  it.  If  they 

Tbltobd     l^^d  attempted  (and  they  have  not  attempted)  to  do  bo,  it  would 

MBm)po-    ^^^^  heen  in  vain,  becanse  it  is  plain  npon  the  &ce  of  the  transactioiL 

LiTAN  BoABD  They  say  they  are  acting  in  pursuance  of  the  MetropolHan  OomnKm 

Act,  1866.    Now,  see  what  the  nature  of  the  Act  of  1866  is.    It 

first  of  all  takes  away  the  power  which  the  Indoeure  Commis- 
sioners had  to  inclose  commons.  There  is  to  be  no  indosore  of 
metropolitan  commons ;  but  instead  of  that,  in  order  to  mAint^in 
the  useful  objects  which  the  Legislature  had  in  view,  the  Commis- 
sioners are  authorized  to  make  schemes  for  the  management  of 
commons.  The  1st  section  having  taken  away  the  power  to  which 
I  have  referred,  the  6th  section,  which  seems  to  me  to  be  most 
important^  is  this : — [His  Honour  read  the  section.]  That  is  the 
only  power  which  I  can  find.  The  memorial  which  has  been 
presented  by  the  Board  of  Works  to  the  Commissioners  in  this 
instance  does  not  follow  that  provision  of  the  Act  of  Parliament. 
It  is  not  that  they  desire  the  approbation  of  the  Commission's 
either  for  the  local  management  or  the  expenditure  of  money  in 
draining,  levelling,  and  improving  the  common,  all  of  which  are 
perfectly  within  their  powers;  but  what  they  ask  is  this:  They 
say, "  We  have  entered  into  an  agreement  to  buy  as  if  we  were  in- 
dividuals (not  in  the  exercise  of  our  powers  as  the  Metropolitan 
Board  of  Works),  for  a  sum  of  money,  this  common.  We  desire 
your  assistance  under  this  Act  of  Parliament  for  draining,  level- 
ling, managing,  preparing  by-laws,  and  so  on ;  and  besides  that»  we 
beg  to  communicate  to  you  that,  although  the  Act  of  Parliament 
gives  you  no  power  to  deal  with  this  subject  at  all,  yet^  if  hy 
twisting  words  which  are  hereafter  to  be  referred  to,  you  can 
put  us  in  the  way  to  make  some  money  by  this  transaction, 
we  desire  to  have  the  authority,  protection,  and  guarantee  of  year 
power,  in  order  to  enable  us  to  do  that  thing.  We  did  enter  into 
a  bargain ;  we  are  tired  of  it;  we  think  we  can  make  money  hy 
breaking  it,  and  we  ask  you  to  help  us  to  do  so."  That  is  the 
plain  English  of  the  transaction. 

The  Act  of  Parliament  is  invoked.  The  Act  of  Parliament 
provides,  with  perfect  reason  and  propriety,  the  means  by  which 
a  scheme  for  local  management  is  to  be  established.    The  Com- 
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missioners  ought  to  bave  prepared  the  scheme  themselyes.    It  is     V.-O.  B. 
of  no  great  importance  that  they  did  not,  bat  they  trusted  the       1872 
Metropolitan   Board   of  Works  to  make  the  scheme.     For  two     telfobd 
months  after  that  they  were- to  receive  objections  in  writing;  but    mbtbopo- 
no  question  arises  about  the  time,  because  the  objections  were  litan  Boabd 

sent  in  in  sufficient  time.    They  are  to  consider  any  suggestion       

or  objection  that  may  be  made.  "Every  scheme'*  (sect  14) 
''  shall  state  what  rights  (if  any)  claimed  by  any  person  or  class 
of  peraons  are  affected  by  the  scheme,  and  in  what  manner  and 
to  what  extent  they  are  affected  thereby,  and  whether  or  not  the 
scheme  has  been  in  relation  thereto  consented  to  by  that  person 
or  class  of  persons  or  any  of  them."  This  is  a  scheme  for  the  esta- 
blishment of  local  management,  and  the  expenditure  of  money  in 
draining  and  levelling  and  making  by-laws  for  the  preservation  of 
roads,  and  so  on.  No  other  scheme  is  contemplated  by  this  Act  of 
Parliament.  The  15th  section  provides  that  ''  no  estate,  interest, 
or  right  of  a  profitable  or  beneficial  nature  in,  over,  or  affecting  a 
common,  shall,  except  with  the  consent  of  the  person  entitled 
thereto,  be  taken  away  or  injuriously  affected  by  any  scheme, 
without  compensation  being  made  or  provided  for  the  same,  and 
such  compensation  shall,  in  case  of  difference,  be  ascertained  and 
provided,"  and  so  on.  Then  by  the  16th  section,  *•  If  any  person 
claimijig  any  estate,''  and  90  on, ''  is  dissatisfied  with  '*  the  deter- 
mination of  the  Commissioners,  he  may  bring  an  action  under  the 
old  Act  of  Parliament 

I  was  at  a  loss,  during  the  argument,  to  find  for  myself  any  reason 
why  the  Metropolitan  Board  of  Works  could,  with  any  reason,  ask 
the  Commissioners  (under  the  pretence  that  there  was  some  in- 
terest, profitable  or  beneficial,  the  extinction  of  which  was  necessary 
to  making  the  scheme)  that  by  the  only  scheme  which  the  Act  of 
Parliament  authorizes  to  be  made  any  contract  should  be  abrogated, 
or  the  persons  who  have  entered  into  such  contract  be  absolved 
from  the  performance  of  it  In  my  opinion  there  is  nothing  in 
the  Act  which  at  all  justifies  any  such  view  of  the  case. 

It  has  been  said,  somewhat  faintly,  that  it  would  be  desirable  to 
sell  this  piece  of  land  coloured  blue,  because  it  is  the  haunt  of 
gipsies,  and  may  become  a  source  of  nuisance.  The  only  observa- 
tion I  have  to  make  upon  that  is,  that  there  is  nothing  to  that 

2  j:  2  2 
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V.-O.  B.     effect  in  the  answer.     The  only  mention  of  it  is  in  the  eonver- 

1872        sation  which  is  said  to  have  taken  place  between  3Ir.  Jcui^stm^  a 

Telfobd     witness  for  the  Defendants,  and  Mr.  Stevens^  who  is  the  clerk  or 

Metbopo-    ®^^^^^^  ^f  *^®  Plaintiffs.    Upon  the  subject  of  that  conversation  the 

LiTAN  BoAKD  contradictions  are  as  direct  and  positive  as  well  can  be ;  and  I  am 

OF  WOOKS.  ,1-  jTi^  1.1*1 

unable  to  say,  and  1  do  not  attempt  to  say,  to  which  of  these  parties, 

in  this  matter  of  recollection  or  matter  of  conversation,  I  ought  to 
give  credence.  I  am  unable  to  rely  upon  the  statement  on  either 
side,  and  I  leave  it  entirely  out  of  my  consideration  at  present. 
But  in  any  event,  the  statement  does  not  interfere  with  the  scheme 
of  the  Commissioners.  The  Commissioners,  by  the  scheme,  have 
the  power  of  making  the  by-laws  and  other  regulations  which  are 
necessary  to  prevent  the  common  becoming  a  nuisance.  So  that  if 
the  statement  be  in  evidence,  I  do  not  attach  f(ny  importance  to  it; 
and  if  it  is,  as  I  consider  it  to  be,  wholly  out  of  the  case,  I  need  not 
further  allude  to  the  subject. 

The  main  stress  of  the  argument  which  Mr.  EddU  has  uiged  so 
ably  and  so  fully  is,  that  no  such  relief  as  the  Plaintiff  asks  in  this 
case  can  be  given  to  him,  because  it  would,  in  fact,  be  restraining 
an  application  to  Parliament  by  a  public  body  in  the  dischai^  of 
a  public  duty,  and  in  which  public  interests  are  concerned.  I 
thought  that  the  law  on  this  subject  was  at  least  as  well  settled  as 
any  other  law  of  this  Court.  You  cannot  restrain  a  man  from 
going  to  Parliament  on  public  grounds ;  you  cannot  usurp  that 
authority  which  rests  only  with  the  Legislature ;  you  can  shut  no 
man's  mouth ;  but  if  he  is  going  on  in  violation  of  a  plain  contract, 
which  is  personal  to  himself,  with  which  the  public  interests  have 
nothing  whatever  to  do,  you  cannot,  under  the  pretence  that  he  is 
going  to  Parliament,  refuse  the  relief  which,  if  there  were  no  ques- 
tion about  Parliament,  this  Court  would  be  bound  to  give.  That 
I  take  to  be  this  case.  I  am  not  sure  that  there  ever  will  be  any 
application  to  Parliament ;  I  am  quite  sure  that  there  is  no  ap- 
plication to  Parliament  now  in  sight ;  because  the  Commissioner^ 
although  they  have  been  induced,  to  a  certain  extent,  to  adopt  the 
draft  scheme  which  has  been  sent  to  them,  have  done  so  only  for 
the  purpose  of  inviting  objections  which  may  be  made  to  it.  In 
most  express  terms,  by  their  draft  scheme,  they  invite  objections  to 
be  made  to  it ;  they  take  upon  themselves  no  responsibility ;  they 
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have  not  exceeded  their  autbority,  or  confirmed,  in  the  slightest    .T.-C.  B. 
degree,  any  scheme  which  is  laid  before  them.     On  the  contrary,       i872 
on  the  face  of  their  scheme  (which  is  not  their  affair,  but  the  affair     tkj^rd 
of  the  Defendants,  the  Metropolitan  Board  of  Works),  they  state    _  *-        , 
broadly  the  grounds  upon  which  anybody  who  reads  the  paper  utan  Board 

may  see   that  objections   may  be  taken.      They  furnish  infor-       

mation,  and  then  ask  if  anybody  has  any  objection  to  make. 
That  is  all  that  has  passed.  That  is  the  state  of  things  so  far 
as  the  Inclosure  Commissioners  are  concerned,  and  I  do  not  find 
any  fault  with  them.  They  have  performed  a  sort  of  ministerial 
oflSce  in  the  manner  which  might  be  expected  from  them.  They 
seem,  moreover,  if  I  may  take  the  liberty  of  saying  so  (and  I 
make  the  remark  because  they  are  absent  persons),  to  have 
properly  exerdsed  their  discretion  in  the  matter.  They  have  not 
decided  in  favour  of  either  the  one  party  or  the  other,  but  have  left 
the  whole  matter  entirely  open. 

I  cannot  consider  that  this  case  is  within  the  scope  of  the 
authorities  which  have  been  referred  to ;  all  of  which  decisions,  be 
it  observed,  were  pronounced  by  the  Court  with  evident  reluctance 
and  dislike,  only  yielding  to  what  is  the  law  and  authority  of  this 
Court,  though  their  own  sense  of  right  ran  directly  opposite  to  it. 
I  can  find  no  certain  necessity  for  going  to  Parliament.  Nothing 
in  the  injunction  which  is  here  asked,  either  in  terms  or  effect, 
seeks  to  control  the  power  which  the  Metropolitan  Board  of  Works, 
or  anybody  else  in  this  country,  has  to  go  to  Parliament  for  the 
purpose  of  obtaining  an  Act,  if  they  can,  to  authorize  them  to  do 
the  thing  which  they  wish.  I  am  obliged,  admitting  the  entire  and 
full  authority  of  all  those  cases,  to  disregard  them  as  inapplicable  ' 
to  this  case. 

There  is  only  one  other  topic  which  I  need  mention,  and  that  is 
this:  It  is  suggested  that  Mr.  Tdford^  the  Plaintiff,  has  been 
willing  himself  to  become  the  purchaser  of  this  land.  I  have  read 
the  correspondence  and  the  statement  of  the  case.  What  does  it 
all  amount  to?  Mr.  Telford  does  not  attempt  to  disavow  his 
desire  to  become  the  owner  of  this  piece  of  land  coloured  blue,  but 
he  has  at  the  same  time  insisted,  upon  all  occasions,  upon  his  right 
to  prevent  the  common  being  applied  to  any  other  purpose  than 
that  for  which  he  agreed  to  sell  it.    He  says,  **  I  will  sell  you  this 
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V.-C.  B.     right  of  pre-emption ;  if  you  like  I  will  release  you  firom  it ;  and  if 

1872        we  can  come  to  terms,  I  am  willing  to  enter  into  a  bargain  with 

TniraiD     you  upon  that  subject."    That,  like  all  other  bargains,  is  to  be 

y^jg^^fy^    taken  or  to  be  left.    The  Metropolitan  Board  of  Works  are  under 

LiTAK  BoABD  no  obligatlou  to  enter  into  any  contract  with  him.     They  cannot, 

on  the  other  hand,  say,  "  Because  you  have  agreed  to  certain  terms, 

one  of  which  was  to  preserve  your  right  and  interest  in  your 
building  land  "  (I  do  not  mean  that  any  such  words  were  used), ''  if 
you  will  come  to  terms  with  us,  we  will  buy  all  your  rights,  in- 
cluding the  right  of  pre-emption,  and  deal  with  you  upon  these 
terms."  Why  not?  There  was  nothing  to  prevent  them  doing 
that ;  and  nobody  will  find  any  fault  with  them  for  doing  it  That 
is  not  the  question  in  this  case.  The  question  is,  whether  they  caD, 
by  a  strong  hand,  by  the  construction  which  they  put  upon  this 
Act  of  Parliament,  which  I  think  is  a  wrong  construction,  place 
this  Plaintiff  in  this  position,  that  he  must  go  before  the  Com- 
missioners, fight  his  battles  with  them  as  best  he  can,  and  then, 
in  the  event  of  a  bill  being  carried  into  Parliament,  present  his 
petition  against  it  there,  and  then  encounter  difficulties,  trouble, 
and  expense  which  no  success  would  adequately  compensate  him 
for,  and  that  for  no  reason  but  because  the  Metropolitan  Board  of 
Works  have  taken  into  their  heads  that  they  can  make  a  profit  out 
of  this  piece  of  land  purchased,  and  make  a  profit  in  a  manner  dif- 
ferent from  that  which  was  contemplated  by  them  when  they  entered 
into  the  contract,  and  totally  opposed  to  that  power  which  the  Act 
of  Parliament  enables  them  to  derive  from  the  purchase  which  they 
have  made. 

Mr.  Charles  HaU  argued  that  it  was  in  the  power  of  the  board, 
being  the  local  authority,  to  present  a  memorial  to  the  Commis- 
sioners whenever  they  thought  fit.  I  cannot  restrain  any  local 
powers  which  they  may  possess,  but,  in  granting  the  injunction  as 
I  do,  in  the  terms  in  which  it  is  prayed  by  the  biU,  I  simply 
preserve  a  plain,  honest,  distinct  contract  between  a  vendor  and 
a  purchaser,  and  refuse  to  permit  the  purchaser  to  take  more  under 
the  contract  than  he  fairly  bargained  for,  or  intended  to  pay 
for. 

There  will  be  an  injunction  in  the  terms  of  the  prayer  of  the  bill, 
the  Plaintiffs  to  pay  the  costs  of  the  Defendants  Drew  and  Ihwer, 
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^d  them  to  their  own,  and  recover  the  whole  from  the  Board  of    V.-C.  B. 
Works.  1872 
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COOTE  V.  JECKS.  v.-0.  B. 


[1871    C.    67.] 

liegistraiion  of  Bills  of  Sale  Act  (17  <fe  18  Vict  c.  86)— Depoflt^  of  Minute  of 
Jjecue  qf  Lands  and  Fledge  of  Chattels  in  Scotland — English  Liquidation — 
Bankruptcy  Ad,  1869  (82  A  33  Vict.  c.  71). 

An  English  debtor  handed  to  the  Plaintiff,  an  English  creditor,  a  "  minute  " 
of  a  lease  of  a  house  and  land  in  Scotland  of  which  he  was  lessee,  and  a 
memorandum  whereby  he  agreed  to  pledge  the  lease  and  certain  chattels  in 
the  house  by  way  of  security  for  the  debt.  The  minute  provided  for  payment 
to  the  lessee  for  permanent  improvements  on  the  determination  of  the  lease. 
The  lease  was  determined,  and  a  num  became  payable  for  improvements. 
The  debtor  afterwards  presented  a  petition  for  liquidation  under  the  Bank- 
ruptcy  Act^  1869,  and  trustees  were  appointed.  By  the  law  of  Scotland  the 
memorandum  created  no  security : — 

Held^  that  the  Bills  <f  Sale  Act  did  not  apply  to  property  in  Scotland,  and 
that  the  Plaintiff  had,  as  against  the  debtor's  trustees,  a  good  charge  on  the 
chattels  and  the  money  receivable  for  improvements. 

Motion  foe  decree. 

On  the  10th  of  December,  1866,  the  Defendant,  Charles  Jeelcs, 
mortgaged  lands  at  Thorpe,  in  Norfolk,  in  fee  to  James  Mtukett  and 
others,  to  secure  repayment  of  £16,000  and  interest 

On  the  22nd  of  January,  1870,  JecJcs  mortgaged  the  same  lands 
in  fee  to  the  Plaintiff,  Thomas  Coote,  to  secure  repayment  of 
£10,000  and  interest 

On  the  2l8t  of  September,  1870,  Jeeks  again  mortgaged  the 
same  freeholds,  and  also  certain  leasehold  and  copyhold  heredita- 
ments in  Narfdkj  and  a  bond  debt  of  £15,000,  to  Mijah  Orozier 
JBaUey,  to  secure  repayment  of  £10,335  14s.  3d.  and  interest 

On  the  18th  of  October,  1870,  Jecks  assigned  the  equity  of 
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V.-C.  B.     redemption  in  the  bond  debt  to  Cooie,  by  way  of  further  security 

1872        for  the  above  sum  of  £10,000  and  interest. 

C^^  Jecks  having  paid  no  interest  on  the  6th  of  April,  1870,  or  on 

^-  the  6th  of  October,  1870,  Caate,  shortly  before  the  7th  of  January, 

—        1871,  pressed  him  for  payment;  and,  accordingly,  Jeeks  handed 

to  Coote,  as  security  for  the  interest  then  and  thereafter  to  become  | 

due,  an  instrument  in  the  Scotch  form,  called  ^'a  minute  of  a  | 

lease  "  of  GleTimorven  Cottage,  and  the  right  of  shooting  and  fishing 
over  the  estate  of  Olenmorven,  in  the  parish  of  Morven,  in  the 
county  of  Argyle.  Jecks  also  signed  and  delivered  to  Co(de  a 
memorandum  as  follows : — 

*^  I  agree  this  7th  day  of  January,  1871,  to  pledge  all  furniture 
and  effects  of  every  kind  I  have  at  Olenmorven  in  ArpyleMre,  also 
the  lease  and  building  on  the  same,  in  ScoUcmd,  to  Thomas  Coote, 
Esq.,  of  Bournemouth,  for  all  or  any  interest  I  may  owe  him  up  to 
July,  1871,  and  the  said  Thomas  Coote,  Esq.,  may  then  sell  the 
whole,  if  interest  is  not  then  paid  up. 

"  Charles  Jeeks, 

**  Woodlands, 

"  Thorpe,  NovfotkT 

The  minute  was  expressed  to  be  between  Miss  BeaUie  of  the 
one  part,  and  Charles  Jecks  of  the  other  part.  Miss  BeaUie  thereby 
agreed  to  let  the  said  subject  to  Jecks,  whom  failing  by  death,  or 
in  case  of  his  desiring  to  surrender  the  lease,  then  to  Joseph  Bdy^ 
cock,  Esq. ;  the  time  of  entry  to  be  Whit-Sunday,  1868,  the  dura- 
tion of  the  lease  to  be  ten  years,  subject  to  provisoes,  first  for  cesser 
in  the  event  of  Miss  BeaUie' s  death,  and  secondly  as  follows : — 

^^That  it  shall  be  competent  to  the  said  Miss  Mary  Stewart 
Beattie,  at  any  time  during  the  lease,  to  resume  possession  of  the 
whole  premises  on  giving  the  tenant  six  months'  previous  notice 
and  repaying  him  a  reasonable  portion  of  the  outlay  for  permanent 
improvements  which  he  may  have  made  on  the  premises,  as  the 
same  shall  be  ascertained  by  two  neutral  men  to  be  mutually 
chosen,  or  by  an  oversman  to  be  named  by  them  in  case  of  their 
differing  in  opinion,  subject  to  this  limitation,  that  the  proportion 
so  to  be  repaid  shall  not  exceed  £200." 

The  minute  was,  and  according  to  the  Scotch  practice  was 
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therein  stated  to  be,  signed  by  diaries  Jecks  at  Norwich  on  the     Y.-C.  B. 
30th  of  December,  1869,  and  by  Miss  Beattie  at  London  on  the       1872 
2l8t  of  the  same  month  and  year.  Qom^ 

On  the  9th  of  March,  1871,  this  bill  was  filed  by  Cooie  against 
JecTcB^  the  first  mortgagees,  and  Bailey  and  other  subsequent 
incumbrancers,  praying  for  the  ordinary  decree  for  sale  in  a  mort- 
gagee'8  suit. 

On  the  20th  of  March,  1871,  John  Withers  Dowson  and  Samud 
CuUey  were  appointed  trustees  of  the  estate  of  Jecks  under  the 
'^  liquidation  by  arrangement "  clauses  of  the  Banhruptey  Act,  1869. 

The  bill  was  amended  by  making  Dowson  and  CuUey  Defendants, 
and  as  amended  stated  that  Jeclcs  had  agreed  to  give  up  the  lease 
of  the  Glenmorven  shootings,  and  that  Haycock  had  been  accepted 
tenant  in  his  place,  and  was  ready  to  pay  the  sum  of  £200  as  the 
amount  which  the  tenant  would  be  entitled  to  receive  from  the 
lessor,  and  was  also  ready  to  pay  the  value  of  the  furniture  and 
effects,  which  he  had  agreed  to  take.  It  further  alleged  that 
Dowson  and  CvUey  claimed  the  sum  of  £200,  and  the  value  of  the 
furniture  from  Haycock  ;  also  that  Jecks  was  not  a  trader,  and  that 
whatever  might  be  the  law  of  Scotland  as  to  the  effect  of  the 
agreement  of  the  7th  of  January,  1871,  by  the  law  of  England 
the  same  conferred  a  valid  interest,  as  against  Doumn  and  Ovlley^ 
in  the  £200  and  the  furniture  moneys.  It  then  alleged  that 
Bowson  and  OvUey  threatened  to  take  proceedings  against  Haycock, 
and  prayed  that  they  might  be  restrained  from  doing  so,  or  from 
receiving  or  preventing  the  Plaintiff  from  receiving  the  £200  and 
furniture  moneys. 

The  Defendants,  Dowson  and  CvUey,  in  answer  to  the  amended 
bill,  said  they  believed  that  the  instrument  and  memorandum 
above  mentioned,  according  to  Scotch  law,  gave  the  Plaintiff  no 
interest  in  the  Scotch  property ;  and  on  their  behalf  an  affidavit 
was  filed  by  Mr.  Bdbert  Berry,  advocate,  and  professor  of  the  law 
of  ScoBand  in  the  University  of  Qlasgow,  who  stated  that  by  the 
law  of  Scotland  Mr.  Jecks'  right  and  interest  in  the  lease,  including 
his  prospective  interest  in  any  payments  to  be  made  by  the  lessor 
for  outlay  on  permanent  improvements,  and  for  houses  or  build- 
ings erected  by  the  tenant,  were  of  the  nature  of  heritable  or  real 
property,  and  in  the  absence  of  any  valid  or  operative  assignment 
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V.-O.  B.     by  the  tenant  would  pass  to  the  creditors  of  the  tenant  in  the 

1872        event  of  his  becoming  bankrupt,  subject  to  any  right  of  the  lessor 

OoOTB      to  object,  where  assignees  were  excluded  by  the  terms  of  the 

Jbotb.       ^ease.    He  further  stated  that  by  the  law  of  Scotland  no  valid  or 

operative  assignment  of  the  lease,  or  of  Mr.  Jeeks'  interest  therein, 

could  be  made,  nor  could  the  same  be  assigned,  mortgaged,  trans- 
ferred, charged,  or  pledged,  nor  could  any  security  or  lien  be 
created  over  the  same  in  favour  of  any  creditor,  mortgagee,  or  pur- 
chaser, by  the  mere  delivery  of  the  minute  of  lease,  or  by  a  mere 
deed  or  instrument  in  writing  executed  and  delivered  by  Jeeks*  To 
any  operative  assignment  of  a  security  over  the  premises  it  was 
indispensable  that  possession  should  be  delivered  up  to  and 
taken  by  the  person  to  whom  the  assignment  was  made  or  the 
security  given  (except  in  some  cases  which  had  no  application  to 
the  present).  The  memorandum  in  question  was  not  an  assign- 
ment»  pledge,  mortgage,  or  security  of  or  over  a  lease  of  heritable 
or  real  property,  according  to  Scotch  law.  Furniture  and  house- 
hold goods  and  effects,  and  moveable  chattels  were,  according  to 
the  law  of  Seottand,  moveable  or  personal  property,  and  passed  to 
the  creditors  of  the  owner  in  the  event  of  his  becoming  bankrupt. 
For  the  purpose  of  creating  a  pledge,  security,  or  charge  over 
moveables,  including  furniture  and  household  effects,  the  above 
memorandum  was  wholly  inoperative  of  itself,  and  for  such  pur- 
pose it  was  indispensable  that  delivery  of  possession  of  the  move- 
ables should  be  given  to  the  pledgee* 

Mr.  Kay,  Q.C.,  and  Mr.  ChUholm  Batien,  for  the  Plaintiff : — 

We  claim  to  have  the  first  charge  on  the  chattels  and  lease  in 
Scotland. 

It  may  well  be  that  by  the  law  ofSeoUand  no  mortgage  or 
charge  of  the  lease  was  created  by  the  instrument  in  question. 
But  the  contract  was  made  in  England,  by  a  domiciled  English- 
man; and  it  is  subject  to  the  rules  of  English  law.  On  this 
point  Ex  parte  PoUard  (1)  is  an  express  authority.  Lord  Chan- 
cellor Oottenham,  overruling  the  decision  of  the  Court  of  Beview  (2), 
says  (3) :  ''  If,  indeed,  the  law  of  the  country  where  the  land  is 

(1)  Mont.  &  Ch.  239.  (2)  3  Mont.  &  Ayr.  340. 

(3)  Mont.  &  Ch.  250. 
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situate  should  not  permit  or  not  enable  the  Defendant  to  do  what     v.-C.  B. 
the  Court  might  otherwise  think  it  right  to  decree,  it  would       is72 
be  useless  and  unjust  to  direct  him  to  do  the  act;   but,  when       ^^^ 
there  is  no  such  impediment,  the  Courts  of  this  country,  in  the         ^' 

exercise  of  their  jurisdiction   oyer  contracts  made  here,  or  in        

administering  equities  between  parties  residing  here,  act  upon 
their  own  rules,  and  are  not  influenced  by  any  consideration  of 
what  the  effect  of  such  contracts  might  be  in  the  country  where 
the  lands  are  situate,  or  of  the  manner  in  which  the  Courts  of  such 
countries  might  deal  with  such  equities." 

Then,  with  regard  to  the  chattels,  the  order  and  disposition 
clause  (sect  15,  sub-s.  5)  of  the  Bankruptey  Act,  1869,  is  expressly 
confined  to  traders,  and  has  no  application  here. 

Nor  does  the  Begidration  of  Bills  of  Sale  Ad  (17  &  18  Vict 
c.  36)  apply  to  chattels  in  Scotland,  By  sect.  7  it  is  proyided  that 
the  Act  shall  not  extend  to  Scotland  or  Irdand. 

If  authority  be  necessary,  Flory  y.  Denny  (1)  shews  that  a  mort- 
gage of  a  chattel  may,  by  English  law,  be  without  a  deed  and 
without  deliyery. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Tyssen,  for  the  first  mortgagees. 

Mr.  Bagshawe^  for  the  trustees  in  liquidation : — 

It  is  not  denied  that  by  the  Scotch  law  this  deed  gaye  no 
security ;  hence,  if  the  law  of  Scotland  is  to  preyail,  nothing  passed 
to  the  Plaintiff: 

I^  on  the  other  hand,  the  deed  is  to  be  construed  according  to 
English  law,  then  the  BUh  of  Sale  Ad  must  apply.  By  sect  7  it 
is  enacted  that  the  expression  "  bill  of  sale  "  shall  include  '^  bills  of 
sale  of  goods  in  foreign  parts,  or  at  sea." 

Mr.  £ay,  in  reply,  on  the  question  of  the  Bills  of  Sale  Ad : — 

The  statute  applies  only  to  England ;  that  is  to  say,  it  applies 
only  to  chattels  in  the  country  where  credit  has  been  giyen  on  the 
faith  of  their  possession. 

The  expression  "  foreign  parts  "  does  not  include  Scotland,  Ire- 
land,  or  any  British  colony ;  in  either  of  which  countries  a  secret 

(1)  21  L.  J.  (Ex.)  223. 
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mortgage  woald  be,  by  regulations  of  the  country,  impossible. 
Registration  here  of  a  mortgage  of  goods  in  Ireland,  or  in  Canada, 
would  be  practically  useless. 

Sib  James  Bacon,  V.C.  : — 

I  think  it  must  be  so. 

My  first  impression,  I  confess,  was  that  the  Bills  of  Sale  Ad 
must  apply  to  personal  property,  wherever  situate,  of  the  person 
making  or  giving  the  bill  of  sale. 

But  I  think  that  the  true  construction  of  the  sections  of  the  Act, 
taken  together,  is,  that  a  bill  of  sale  by  a  man  in  this  country  to 
another  man  in  this  country  of  personal  property  situate  in  8co(' 
land,  is  not  within  the  purview  of  the  statute ;  and  that  the  Act 
has  no  application  to  the  property  in  this  case. 

There  will  be  a  declaration  that  the  Plaintiff  has  a  first  charge 
on  the  £200  payable  to  the  lessee  on  his  giving  up  the  lease,  and 
on  the  furniture  moneys. 

Solicitor  for  the  Plaintiff:  Mr.  /.  M.  Yetts. 
Solicitors  for  the  Trustees :  Messrs.  Slee  d  Co. 


V.-O.B. 

1S72 

March  16. 


VYSE  V.  POSTER 

[1870    V.    28.] 
Pradtce-^AffidavU  qf  DocuTnenU-^Suffieiency, 

Three  executors,  two  of  whom,  together  with  other  persons  not  parties  to 
the  suit,  were  members  of  a  firm  to  which  their  testator  had  belonged,  bad 
for  many  years  allowed  part  of  the  testator's  estate  to  remain  in  the  firm.  On 
a  bill  against  the  executors  for  administration  and  to  make  the  DefeDdants 
account  for  profita  made  by  the  use  of  the  testator's  property : — 

HM,  that  the  executors  were  bound  to  include  the  books  of  the  ^xm  ia 
the  schedule  to  their  affidavit  of  documents. 

ADJOXJBNED  summons  on  an  application  on  the  part  of  Plain- 
tiff to  consider  the  sufficiency  of  the  affidavit  of  the  Defendants 
as  to  the  possession  of  documents,  and  that,  notwithstanding  the 
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objection  raised  by  the  Defendants  by  their  affidavit  to  produce     V^O.  B. 
the  documents  referred  to  therein.  Defendants  might  be  ordered        1872 
to  produce  the  several  documents  thereby  admitted  to  be  in  their       ytsb 
possession,  with  liberty  for  the  Plaintiff  to  inspect  and  peruse  and      Footer. 
take  copies  and  extracts.  

The  bill  was  filed  by  the  Plaintiff  against  the  Defendants,  the 
three  executors  of  Richard  Vyse,  for  administration  of  the  estate 
of  the  testator,  who  was  the  Plaintiff's  father,  and  had  died  in 
July,  1855.  The  bill  prayed,  among  other  things,  an  account  and 
payment  of  the  Plaintiff's  interest  in  all  sums  forming  part  of  the 
estate  employed  by  Defendants  in  the  partnership  business  of 
which  the  testator  had  been  a  member,  and  of  the  profits  made 
thereof. 

The  firm  now  consisted  of  two  of  the  three  executors  and  other 
partners  not  parties  to  the  suit,  including  a  Mr.  ThirkeU,  who  had 
been  admitted  in  1869.  It  appeared  from  the  Defendant's  answer 
that  they  had  allowed  a  considerable  part  of  the  testator's  estate 
to  remain  in  the  business  at  compound  interest  at  5  per  cent,  as 
a  debt  due  from  the  firm  to  testator's  family,  and  that  there  had 
been  no  complete  administration  of  the  estate,  but  that  surplus 
capital  had  been  from  time  to  time  appropriated  in  payment  of 
legacies. 

The  Plaintiff,  by  her  interrogatories,  required  detailed  particulars 
of  the  capital  of  the  testator  employed  in  the  business,  and  the 
shares  of  the  several  partners,  and  particulars  of  the  profits.  In 
their  answer  the  Defendants  dech'ned  to  give  this  discovery,  as  it 
could  not  affect  the  question  whether  or  not  Plaintiff  was  entitled 
to  such  profits,  would  entail  great  trouble  and  expense  on  Defen- 
dants, and  would  be  immaterial  if  Plaintiff  should  be  held  not  to 
be  entitled  to  such  profits,  while  it  would  be  obtained  under  the 
decree  at  the  hearing  if  Plaintiff  should  be  held  entitled  to  such 
profits ;  and,  moreover,  such  discovery  would  affect  the  interest  of 
persons  who  were  not  parties  to  the  suit 

Previous  to  the  affidavit  of  documents  being  made  by  Defendants, 
Plaintiff's  solicitors,  on  the  29th  of  January,  1872,  wrote  to  De- 
fendants' solicitors,  calling  attention  to  the  several  documents  of 
which  they  required  production. 

By  their  affidavit  as  to  documents  Defendants  objected  to  pro- 
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V.-0.  B.  dace--on  the  ground  of  their  being  privileged  communications— 
1872  letters  between  themselves  and  their  solicitors  and  Thirkdl  (ad- 
Y^  mitted  into  the  firm  in  1869,  and)  a  confidential  friend  of  Defen- 
dants and  of  the  family.  They  also  stated  that  the  partnership 
books  and  accounts  of  the  firm  in  their  answer  mentioned  were  in 
their  possession  or  power  jointly  with  the  other  members  of  the 
firm,  and  were  at  the  several  places  in  which  the  business  was 
carried  on  (London,  LtUonj  Florence,  and  New  York),  and  in  daily 
use.  Being  very  numerous,  to  prepare  and  set  forth  a  correct 
schedule  of  them  would  occupy  much  time  and  labour,  and  cause 
very  great  expense ;  and  Defendants  submitted  that  they  were  not 
boimd  to  produce  the  partnership  books  and  accounts,  at  least 
at  that  stage  of  the  suit,  or  to  set  forth  a  schedule  thereof. 

-Mr.  Kay,  Q.C.,  and  Mr.  Bomer,  for  Plaintiff  :— 

The  a£Sdavit  is  insufficient,  and  the  Defendants  cannot  escape 
from  production,  or  at  all  events  from  giving  full  information  and 
a  list  of  the  documents  in  their  possession,  on  the  ground  that  the 
documents  and  accounts  are  in  the  joint  possession  of  the  members 
of  the  partnership  firm  :  Clinch  v.  Financial  Corporation  (1). 
As  executors  they  will  not  be  allowed  to  refuse  to  set  out  an 
account  of  their  receipts  and  payments,  on  the  ground  that  it  may 
be  decided  at  the  hearing  that  the  Plaintiff  is  not  entitled  to  the 
relief  claimed :  Thompson  v.  Dunn  (2).  The  Court  may  order  the 
Defendants  to  make  a  further  affidavit  where  there  is  reasonable 
ground  for  supposing  that  they  have  further  documents  not  dis- 
closed by  their  first  affidavit,  which  may  help  Plaintiff  in  making 
out  his  case :  Nod  v.  Nod  (3). 

Mr.  AmpUett,  Q.G.,  and  Mr.  Bowdiffe,  for  Defendants : — 

The  question  is  not  as  to  the  sufficiency  of  the  affidavit,  but 
whether  the  Defendants  can  be  compelled  to  produce  documents 
belonging  to  a  partnership  firm  of  which  Defendants  are  members 
without  the  consent  of  the  other  partners,  who  are  not  parties  to 
the  suit.    To  make  such  an  order  would  be  contrary  to  the  pmc- 

(1)  Law  Rep.  2  Eq.  271.  (2)  Law  Rep.  5  Cb.  573. 

(3)  1  D.  J.  &  S.  468. 
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tice  of  the  Court :  Murray  y.  Walter  (1) ;  Hadley  v.  MeBougaU  (2) ;     v.-O.  B. 
and  the  Court  will  accept  the  statement  of  the  Defendants  that        1372 
these  documents  are  not  material  to  the  relief  sought  by  the       ^^^ 
PlaintiflF:  Taylw  v.  Bund^  (3) ;  Mansell  v.  Feeny  (4).    It  would      _  «• 

be  most  oppressive  and  inconyenient  to  compel  us  to  produce  ^these       , 

books  and  accounts;  but  we  do  not  object  to  give  a  schedale, 
though  it  would  be  useless  waste  of  time  and  trouble,  and  also  to' 
produce  the  letters  between  ThirJcett  and  Defendants'  solicitors. 

Mr.  Kay,  in  reply. 

Sib  James  Bacon,  V.C.  : — 

The  cases  of  partnership  have  not  the  sUghtest  application,  and, 
I  have  no  hesitation  in  saying,  have  nothing  to  do  with  this  case. 
The  bill  is  against  the  Defendants  as  executors,  and  that  there  has 
been  a  partnership  is  an  incident  in  the  case  to  be  dealt  with 
hereafter ;  but  it  cannot  touch  the  question  as  to  the  discovery, 
which  has  to  be  made  by  means  of  the  afBdavit  and  the  production 
which  follows.  The  production  by  one  partner  of  the  books  which 
are  in  his  possession  jointly  with  the  others,  who  are  not  parties 
to  the  suit,  as  in  the  case  of  Murray  v.  Walier,  may  be  an  ex- 
ception ;  but  there  is  no  reason  why  a  schedule,  which  is  a  perfect 
list  of  all  these  documents,  should  not  be  furnished.  It  might 
be  necessary  for  giving  the  Plaintiff  information,  so  as  to  enable 
her  to  amend  her  bill,  and  to  get  from  the  Defendants  an  admis- 
sion or  a  denial  of  the  facts  on  which  her  case  might  in  some 
degree  depend.  The  Defendants  must  make  a  farther  and  better 
affidavit,  as  in  Nod  v.  Nod  (5),  with  a  list  of  all  partnership  docu- 
ments in  the  possession  of  the  firm,  with  especial  reference  to  the 
letter  of  Plaintiff's  solicitor  of  the  29th  of  January,  1872,  specify- 
ing the  documents  of  which  production  was  required,  and  relating 
to  the  transactions  between  the  testator's  estate  and  the  part- 
nership. 

Solicitors:  Messrs. Fox  d  Bdbimon;  Messrs.  Oreffory,  Bowdiffea, 
dt  Batch. 

(1)  Cr.  &  Ph.  114.  (3)  Cr.  &  Ph.  104. 

(2)  Law  Kep.  7  Ch.  312.  (4)  2  J.  &  H.  820. 

(5)  1  D.  J.  &  S.  468. 
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v.-a  R  8UTCLIFFE  v.  EICHAEDSOK 

1872 


March  19. 


[1870    a    38.] 

Will— Legacy— Gift  <f  Life  Annuity  to  a  Wife^  so  long  as  she  and  Testator's 
Son  should  live  together — Death  of  Son — Non-cesser  of  Annuity. 

Testator  by  will  gave  the  income  of  the  investment  of  £8000  to  his  wife 
for  her  Hfe,  if  she  should  so  long  continue  his  widow.  He  also  gave  his  son 
£2000.  By  a  codicil  he  directed  his  trustees  to  pay  to  his  wife  "  yearly, 
during  her  life,  £100,**  in  addition  to  the  provision  made  for  her  by  the  will, 
HO  long  as  she  and  his  son  should  live  together ;  **  but  if  they  should  cease  to 
reside  together,"  then  he  directed  that  the  said  payment  should  cease. 

The  son  died  in  the  widow's  lifetime,  'having  lived  with  her  until  bis 
death : — 

Eddf  that  the  annuity  did  not  cease  on  the  death  of  the  son. 

FuETHER  CONSIDERATION. 

JameB  Suteliffe  died  on  the  28th  of  June,  1864,  having  by  will, 
dated  the  5th  of  November,  1863,  bequeathed  as  follows : — 

"  As  to  the  sum  of  £8000,  part  of  my  residuary  estate  ...  I 
direct  my  trustees  or  trustee  to  invest  the  same,  and  to  pay  the 
interest  thereof  to  my  wife  Susan  for  her  life,  if  she  shall  so  long 
continue  my  widow ;  and  subject  to  the  interest  given  to  my  said 
wife,  I  give  the  sum  of  £2000,  part  thereof,  to  my  son  Edtm 
Suteliffe^  the  son  of  my  said  wife,  bom  before  our  marriage,  for  his 
own  use  and  benefit,  to  be  paid  to  him  on  the  death  or  marriage 
of  my  said  wife,  or  to  such  persons  as  he  shall  by  deed  or  will 
appoint.'' 

By  a  codicil,  dated  the  19th  of  June,  1864,  the  testator  directed 
as  follows : — 

"  I  direct  my  said  trustees  therein  "  (t.e.,  in  the  will)  **  men- 
tioned to  pay  to  my  wife  yearly,  during  her  life,  the  sum  of  £100 
out  of  the  income  of  my  residuary  estate  (in  addition  to  the  proyi- 
sion  made  for  my  said  wife  by  my  said  will),  so  long  as  my  said 
wife  and  my  son  Edwin  should  {nc)  live  together ;  but  if  they 
should  cease  to  reside  together,  then  I  direct  that  the  said  payment 
should  cease." 

The  testator's  son  Edwin  died  on  the  14th  of  April,  1869.  He 
lived  with  the  widow,  his  mother,  until  his  death. 
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The  bill  was  filed  on  the  23rd  of  July,  1870,  for  execution  of  the     V.  a  9. 
trusts  of  the  will,  and  the  question  now,  upon  further  considera-       isTS 

tion,  was,  whether,  upon  the  death  of  the  son,  the  annuity  of  £100  su^iwfe 

to  the  widow  ceased.    She  had  not  married  a^in.  «     ** 

^  BIOBABD0QK. 

Mr,  Katf,  Q.C.,  and  Mr.  JbBtJe,  for  the  Plaintiff. 

The  Vice-Chancellor  called  upon 

Mr.  Maeiesan,  Q.C.,  and  Mr.  21  0.  Wrtghi,  for  the  Defendants, 
the  executors  and  trustees  of  the  will : — 

The  gift  of  the  annuity  is  not  a  gift  for  the  life  of  the  widow. 
The  object  of  the  testator  was  to  provide  for  the  maintenance  of  his 
son.  There  is  no  other  probable  reason  why  he  should  have  given 
the  widow  £100  a  year  more  than  he  had  ahready  given  her  by 
the  will.  He  varies  his  language,  and,  after  giving  the  widow  the 
annuity  during  the  joint  lives,  he  adds,  thinking  they  might  not 
agree,  that  if  they  shall  cease  to  **  reside  "  together,  the  annuity  is 
to  cease. 

Sib  Jakes  Bacon,  V.O.  : — 

I  cannot  agree  in  the  construction  of  the  will  which  has  been 
contended  for. 

I  think  the  intention  of  the  testator  was  to  give  the  widow  an 
annuity  out  and  out  for  her  life.  The  gift  by  the  will  was  a  gift  of 
the  income  of  £8000  to  the  widow  for  life,  if  she  should  continue 
his  widow,  and  this  annuity  is  given  to  her  *'  during  her  life  •  •  •  in 
addition  to  "  the  provision  made  by  the  will. 

The  testator  knew  very  well  in  what  condition  his  son  was  when 
he  was  making  this  provision ;  he  was  aware  of  his  state  of  health, 
and  of  other  circumstances  which  may  have  influenced  bis  deci- 
sion, and  with  which  I  am  not  acquainted.  It  is  not  for  me  to 
speculate  as  to  the  testator's  reasons ;  but  he  has  said,  that  if  his 
wife  and  son  should  *'  cease  to  reside  together,"  the  payment  of  the 
annuity  is  to  cease. 

It  has  been  argued  that  the  death  of  the  son,  having  put  an  end 
to  their  living  together,  must  liave  the  same  effect  as  their  ceasing 
to  reside  together  would  have  had.  In  my  opinion  I  cannot  cut 
down  or  qualify  the  extent  of  the  gift  to  the  widow  for  her  life,  on 

Vou  XIU.  2Y  2 
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V.-C.  B.     the  ground  that  a  natural  accident  has  prevented  the  possibility  of 

1872        the  son  liying  with  the  wife.  If  I  were  to  do  so,  I  should  be  taking 

BttZrrk   *^^y  ^^  ^^  *^^^  ^^  ^^  ^^^  '*  ^  °^y  "^^^  yearly  during  her 

- —     *      There  must  be  a  declaration  that  the  widow  is  entitled  for 
her  life  to  the  annuity  of  £100. 

Solicitors  for  the  Plaintiff:  Messrs.  Boioer  &  Cotton,  agents  for 
Mr.  Leeminff,  Ealifax. 

Solicitors  for  the  Defendants:  Messrs.  Sewell  &  Edtcards^tLgenis 
for  Messrs.  HiU  dt  Smith,  Ealifax. 


MareJi  22. 


v.o. D.  ;      PICKARD  V.  ANDERSON. 

1872 


[1871    P.    26.] 
I^ettlement — Power  of  Investment — "  Real  w  Personal*  Security, 

Trustees  of  a  marriage  settlement  were  empowered,  with  consent  of  the 
husband  and  wife,  to  invest  the  funds  on  such  security,  "  either  real  or  per- 
sonal,**  as  they,  with  such  consent,  should  think  proper. 

At  the  date  of  the  marriage  a  sum  of  £2,500,  part  of  the^trust  funds,  was 
outstanding  on  the  note  of  hand  of  the  husband,  having  been  advanced  to  him 
by  the  intended  wife  prior  to  the  marriage.  A  separation  having  taken 
place,  but  the  wife,  nevertheless,  desiring  that  the  fund  should  remain  in  the 
husband's  hands : — 

Eeld^  that  this  investment  might  be  continued  until  further  order  on  the 
husband  executing  a  bond  to  the  trustees  for  the  £2,500. 

Motion  for  decree. 

By  the  settlement,  dated  the  Ist  of  June,  1868|  made  prior  to 
the  marriage,  which  took  place  on  the  3rd  of  June  following,  of 
Thomas  Piekard  and  Sarah  Elizabelh  Anderson,  it  was  declared 
that  the  trustees  should  stand  possessed  of  ''  the  principal  moneys 
to  be  recovered  or  received  under  or  by  virtue  of"  an  indenture  of 
even  date,  and  of  a  sum  of  £2500,  ^  and  of  the  moneys,  stocks, 
funds,  or  securities  to  be  recovered  or  received  under  or  by  virtue 
of "  an  assignment  thereinbefore  contained| ''  upon  trust,  with  the 
consent  of  the  said  Thomas  PicJcardosid  Sarah  Elizabeth  Anderson, 
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and  the  sumvor  of  them,  during  their,  his,  or  her  lifetime,  and     y.-C.  B. 
from  and  after  the  decease  of  such  survivor,  at  the  discretion  of        1872 
the  trustees  or  trustee  for  the  time  being,  to  lay  out  and  invest  the     Piokard 
said  proceeds  thereof  in  their  or  his  names  or  name,  on  such  secu-     -^  ^ 
ritj,  either  real  or  personal,  as  the  said  trustees  shall,  with  such        — - 
consent  as  aforesaid,  in  their  absolute  discretion,  think  proper,  and 
do  and  shall,  with  such  consent  or  at  such  discretion  as  aforesaid, 
from  time  to  time  alter,  vary,  and  transpose  the  said  stocks,  funds, 
and  securities  into  or  for  other  stocks,  funds,  and  securities  of  the 
same  or  a  like  nature." 

The  trusts  were  for  the  wife,  as  she  should,  notwithstanding 
coverture,  generally  appoint,  and  subject  thereto,  for  her  separate 
use,  without  power  of  anticipation ;  then  to  the  survivor  for  life ; 
then  to  the  children ;  with  an  ultimate  trust  for  the  wife  or  her 
appointees,  exclusively  of  the  husband. 

At  the  date  of  the  marriage  the  £2500  had  been  lent  by  Sarah 
R  Andertan  to  Thomas  Piekard  on  his  note  of  hand,  and  after  the 
marriage  it  was  allowed  to  remain  in  his  hands.  He  continued 
duly  to  pay  or  to  account  for  interest  on  the  same  at  5  per  cent, 
to  his  wife  down  to  the  1st  of  January,  1871. 

On  the  14th  of  February,  1871,  tlie  bill  was  filed  by  Mrs. 
Piekard  against  the  trustees  and  Mr.  Piekard,  stating  that  a 
separation  had  taken  place,  and  that  the  trustees  alleged  and  in- 
sisted that  the  trusts  of  the  settlement  did  not  authorize  them  to 
leave  the  £2500  in  the  hands  of  Mr.  Piekard,  unless  authorized 
so  to  do  by  the  Court ;  and  that  the  Plaintiff  was  desirous  that  the 
£2500  should  remain  outstanding  on  the  personal  security  of  the 
husband,  she  being  satisfied  with  such  security ;  and  praying  that 
the  trusts  of  the  settlement  might  be  carried  into  execution. 

Mr.  Kay,  Q.C.,  and  Mr.  Martineau,  for  the  Plaintiff : — 

The  question  is,  what  is  the  meaning  of  the  words  ''real  or 
personal  security;'*  whether  "personal"  security  means  the 
security  of  personal  property,  or  the  security  of  somebody's  per- 
sonal undertaking. 

One  of  the  authorities  is  Forbes  v.  Boes  (1),  in  the  year  1788^      * 

where  the  words  were  "  heritable  or  personal  security,"  and  it  ap- 

(1)  2  Bro.  C.  a  430. 

2  Y2  2 
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y.-O.  B.     peared  that  the  teshitor  had  been  used  in  his  lifetime  to  place 

1872        money  at  interest  in  the  hands  of  Boss,  one  of  the  trustees.    Lord 

FmAXD     Thurhw  allowed  the  money  ta  remain  in  the  hands  of  Boss,  who 

ANDHBfloir    ^^^  ^  ^^^^'^  ^^  property,  but  directed  him  to  pay  the  estate  £5  per 

—       cent,  interest 

Another  is  Lanffston  v.  OlUvant  (1),  in  1807,  where  Sir  TT. 
Orant,  M.R,  thought  that  the  authority  given  to  the  trustees  by 
the  words  ^  real  or  personal  security/'  although  the  trustees  were 
not  rendered  answerable  except  for  wilful  neglect  and  defiftulty  did 
not  extend  to  an  accommodation^  which  was  what  had  there  taken 
place. 
These  cases  leave  the  matter  in  doubt. 

Mr.  HiffffinSf  Q.0.|  and  Mr.  W.  Karslake,  for  the  Defendants  the 
trustees. 

Sib  James  Bacon,  V.O.  ; — 

I  think  that  the  husband  ought  to  execute  a  bond. 

There  will  be  a  declaration  that,  upon  his  executing  to  the 
trustees  a  bond  for  the  £2500  and  interest  at  £5  per  cent.,  they, 
with  the  consent  of  the  husband  and  wife,  are  to  be  at  liberty  to 
continue  the  £2500  on  such  security  until  further  order. 

The  costs  of  all  parties  as  between  solicitor  and  client  will  come 
out  of  the  corpus  of  the  fond ;  with  liberty  to  apply. 

Solicitors  for  the  Plaintiff:  Messrs.  Emmets,  Watson,  db  Emmet, 
agents  for  Messrs.  Emmet  &  Emmet,  Halifax. 
Solicitors  for  the  Defendants :  Messrs.  Hopwood  dt  Sons. 

(I)  CJoop.  O.  33. 
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PBOSSER  V.  BANK  OF  ENGLAND.  v.o. w. 

1872 


[1872    P.    12.] 

d3  <fe  a4  Vicl.  c.  71,  part  iv.,  ».  24—14  A  16  Vid.  c.  99,  ».  U.-^Bank  of  Eng- 
land— Fund  in  the  JoM  Names  of  Three  Fersone — Death  qf  One — Froof 
of  Death.  • 

Evidence  which  the  Court  of  Chancery  may  now,  in  uncontested  cases, 
consider  sufScient  to  prove  a  death,  is  not  necessarily  binding  and  conclusive 
upon,  or  to  be  accepted  as  satisfactory  by,  the  Bank  of  England,  The  bank 
has  a  discretion  to  exercise  for  its  own  protection  and  the  benefit  of  the 
public ;  and  this  Court  will  not  compel  it^  when  exercising  that  discretion 
hondfide^  to  depart  from  its  own  settled  practice. 

Therefore,  an  injunction  to  restrain  the  bank  from  requiring  an  examined 
copy  of  a  burial  certificate  purporting  to  be  duly  signed  was  refused. 

Motion. 

The  bill  in  this  suit  stated  that  by  yirtue  of  divers  Acts  of  Par- 
liameiit^  charteis,  and  provisions  of  Government  made  for  the  public 
benefit,  and  also  for  the  profit  of  the  Defendants'  corporation,  it 
was  the  duty  of  the  Defendants  to  keep  in  proper  books  the  names 
of  all  holders  of  Government  annuities,  and  to  enter  in  such  books 
from  time  to  time  the  names  of  all  persons  to  whom  any  of  such 
annuities  had  been  transferred,  so  as  to  shew  the  amount  of  such 
annuities  from  time  to  time  held  by  such  persons  respectively ;  and 
when  any  person  in  whose  name  any  of  such  annuities  had  been 
standing  (either  solely  or  jointly  with  any  other  name  or  names)  had 
(lied,  upon  reasonable  evidence  of  such  death  being  given  to  the 
Defendants,  to  denote  in  the  said  books  such  death,  to  the  intent 
and  purpose  that  the  representatives  of  the  deceased,  or  the  sur- 
vivor or  survivors  of  the  persons  in  whose  names  such  annuities 
had  been  standing,  as  the  case  might  be,  might  deal  with  the  same 
by  sale  and  transfer,  or  otherwise,  as  they  might  be  advised.  Prior 
and  up  to  the  death  of  Catherine  Prosser  (hereinafter  mentioned) 
a  sum  of  £2960 15s.  9d.  New  £3  per  Cent  Bank  Annuities  belonged 
to  her  and  the  Plaintifis  jointly ;  and  such  sum  was  standing  in  the 
joint  names  of  the  said  Catherine  Prosser  and  the  Plaintifis  in  the 
books  of  the  Defendants.  Catherine  Prosser  died  on  the  17th  of 
December,  1871,  and  was  buried  on  the  22nd  of  December,  1871, 
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V.-o.  W.     at  Uafmhangd  Orueomey,  in  the  county  of  Monmouth,    On  the 
1872        day  of  her  bnrial,  and  after  the  same  had  been  duly  entered  in  the 
register  of  burials  for  the  parish  of  Llarmhangd  Cruecmey^  an 
extract  from  such  entry,  purporting  to  be  signed  by  the  officer  to 

Ekolakd.  whose  custody  such  register  was  entrusted,  was  obtained  on  behalf 
of  the  Plaintiffs.  On  the  3rd  of  January,  1872,  a  Mr.  Hugh 
Boberts,  who  had  been  well  acquainted  with  Catherine  Proeser, 
duly  made  a  statutory  declaration,  to  which  the  extract  from  the 
register  was  annexed  as  an  exhibit. 

That  declaration  (omitting  the  merely  formal  parts  of  it)  was  as 
follows : —       , 

**  1.  I  was  for  two  years  and  upwards,  previous  to  her  decease, 
personally  acquainted  with  Catherine  ProsseVy  late  of  No.  13,  York 
Phce,  Albion  Road,  StoJce  Newington,  and  afterwards  of  No.  1,  Park 
Lane  Villas,  Stoke  Newington,  in  the  county  of  Middleeex,  spinster, 
deceased,  mentioned  in  the  paper  writing  hereunto  annexed  marked 
with  the  letter  A,  being  an  extract  from  the  register  book  of 
burials  belonging  to  the  parish  of  lAanvihangd  Crueomey,  in  the 
county  of  Monmouth. 

'^  2.  The  said  Catherine  Prosser  is  the  same  person  as  Catherine 
Prosser  who  is  mentioned  and  described  in  the  books  kept  at  the 
Bank  of  England  for  the  New  £3  per  Cent.  Annuities  by  the  name 
and  description  of  Catherine  Prosser,  of  No.  13,  York  Place,  Albion 
Boad,  Stoke  Neudngton,  spinster,  in  a  joint  account  with  William 
James  Prosser,  of  Mouit^Pkasant  House,  Upper  Clapton,  gentle- 
man, and  Harry  Curtis  ^isbet,  of  No.  35,  Linedln's  Inn  Fields, 
gentleman." 

No  other  sum  of  New  £3  per  Cent.  Annuities,  saye  the 
£2960  15s.  9(2.  aforesaid,  was  standing  at  the  dates  of  her  death 
and  the  statutory  declaration,  or  either  of  them,  in  the  books  kept 
by  the  Defendants,  in  the  name  of  Catherine  Prosser  jointly  with 
the  Plaintiffs. 

The  Plaintiffs,  on  the  3rd  of  January,  1872,  duly  transmitted 
the  extract  and  statutory  declaration  to  the  Defendants,  in  order 
that  the  latter  might  enter  in  the  said  books  the  death  of  Cathe- 
rine Prosser.  Until  her  death  had  been  entered  in  the  books  of 
the  Defendants,  the  Plaiotiffs  would  be  unable  to  deal  with  the 
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£2960  15s.  9d,  New  £3  per  Cent  Annuities,  now  solely  belonging  V^O.  W, 
to  them  on  a  joint  account.  1872 

On  the  5th  of  January,  1872,  the  Defendants  gave  notice  to  the  t^^^ 

Plaintiffs  that  they  would  not  mark  Catherine  Prosser  as  dead  in  „  ^' 

''  llAirK  OF 

their  books,  alleging  as  a  reason  that  the  statutory  declaration  did    England. 
not  state  that  the  extract  had  been  compared  with  the  original 
register  for  the  parish  where  Catherine  Prosper  had  been  interred. 

The  bill  then  set  out  a  correspondence  between  the  solicitors  of 
the  respectiye  parties  (to  which  it  is  unnecessary  more  particularly 
to  advert),  and  proceeded  thus :  "  The  Defendants  still  refused  to 
mark  Catherine  Proseer  as  dead  in  their  books,  or  to  recognise  the 
right  of  the  Plaintiffs  to  deal  with  the  sum  of  £2960  15s.  9d.  New 
£3  per  Cent.  Annuities,  which  sum  was  still  standing  in  the  De- 
fendants' books,  as  it  did  prior  to  the  death  of  Catherine  Prosser. 
The  Plaintiffs  charged  that  the  requisition  of  the  Defendants,  to 
the  effect  that  every  extract  from  a  register  of  burials,  duly  signed 
by  the  proper  oflBcer  in  accordance  with  the  provisions  of  the 
14  &  15  Vict.  c.  99,  should  be  further  verified  by  such  statutory 
declaration  of  examination  as  hereinbefore  referred  to,  was  unjust 
and  unreasonable ;  and  that  the  Defendants  ought  to  accede  to  the 
request  of  the  Plaintiffs  of  the  3rd  of  January  hereinbefore 
mentioned  without  further  evidence." 

The  bill  then  prayed  that  it  might  be  declared  that  the  De- 
fendants were  not  justified  in  requiring  from  the  Plaintiffs  any 
additional  evidence  of  the  death  of  Catherine  Prosser  beyond  that 
furnished  by  the  Plaintiffs  as  aforesaid,  and  that  the  Defendants 
ought  to  enter  in  their  said  books  against  the  said  sum  of 
£2960  155.  9d.  New  £3  per  Cent.  Bank  Annuities  a  memorandum 
of  the  death  of  Catherine  Prosser ;  that  the  Defendants  might  be 
restrained,  under  the  order  and  direction  of  the  Court-,  from  per- 
mitting the  name  of  Catherine  Prosser  to  remain  in  their  said 
books  without  the  usual  memorandum  of  death  marked  against  it ; 
and  that  the  Defendants  might  be  ordered  to  pay  the  costs  of  the 
suit 

The  bank  is  a  corporation  established  by  Boyal  charter  in  169 1, 
and  the  management  of  the  National  Debt  has  been  entrusted  to 
it  by  several  Acts  of  Parliament,  now  consolidated  in  the  National 
Pebt  Aet,  1870.    The  practice  of  the  Defendants  appeared,  from  the    . 
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evidence  in  this  case,  to  be  as  follows : — When  they  are  inPonned 
that  any  person  in  whose  name  any  stock  is  standing,  either  solely 
or  jointly  with  another  or  others,  is  dead,  and  are  called  upon  to 
deal  with  the  stock  on  that  footing,  they,  in  the  first  place,  require 
the  person  making  such  request  to  state  in  writing  the  name  of 
the  deceased  person,  with,  in  the  case  of  a  sole  account  (that  is, 
where  stock  is  standing  in  a  single  name),  the  address  and  de- 
scription of  the  stockholder,  and  the  description  and  amount  of 
stock ;  and  in  the  case  of  a  joint  account  (that  is,  where  stock  is 
standing  in  the  name  of  a  deceased  person  jointly  with  any  other 
person  or  persons),  the  name  of  the  deceased,  with  the  name  or 
names  of  his  co-stockholder  or  stockholders,  and  the  description, 
of  the  stock  (1). 

The  bank  next  require  evidence  of  death.  This,  according  to 
long-established  practice,  may  be  furnished  in  either  of  tlie  throe 
following  modes :  First :  By  production  of  the  probate  of  the 
stockholder's  will.  Secondly :  By  production  of  letters  of  admi- 
nistration to  the  stockholder's  estate.  Thirdly :  By  a  certified 
burial  extract.  In  the  two  first  examples  no  additional  evidence 
of  death  is  required  by  the  bank ;  but  if  there  is  any  discrepancy 
between  the  name  or  description  of  the  deceased  in  the  probate  or 
letters  of  administration  and  the  bank  books,  explanation  of  such 
discrepancy  is  required  to  be  furnished  by  a  statutory  declaratiou. 


(1)  (1405) .    8/71.  Bboibteb  Office,  Bank  of  England, 


Probate,  Administration  or. 
Burial  Extract  of 


! 


Left  by        {Name  and  Address,) 


To  prove  the 


Death  on  the  undermentioned  Aocouuts. 


Amount. 


Stock. 


s. 


d. 


>  ■  ji 
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In  the  third  example  (which  applies  only  to  a  joint  account),  and 
when  no  probate  or  grant  of  administration  is  produced,  the  bank 
require  an  extract  from  the  proper  books  relating  to  the  burial  of 
the  stockholder,  certified  and  yerified  as  correct  by  statutory  de- 
claration of  some  competent  person ;  and  they  also  require  the 
identity  of  the  person  named  in  such  extract  as  having  been 
buried  with  the  stockholder  to  be  verified  in  like  manner  (1). 

The  system  adopted  by  the  bank  of  registering  the  deaths  of 
stockholders  has  long  been  in  operation.    Before  the  Act  which 

(1)  The  declaratioDB  prepared  aod  supplied  by  the  bank  to  persons  wishing  to 
prove  the  death  of  a  stockholder,  are  generally  (omitting  the  merely  formal 
jxirts)  as  follows : — 


(251)  8/71. 


.9 

s 

i 


3 
«  '•^  5 


The  Burial  Extract  certified  by  the  Officiating  Minister  of 
the  Parish  to  be  here  annexed,  and  declared  to  be  a  true  copy  by 
some  other  person. 


4» 


i 


« 


O^ 


8 


do  solemnly  and  sincerely  declare,  that  I  have  compared  the 
paper  writing  hereunto  annexed,  marked  with  the  letter  A,  with 
the  R^ister-book  of  Burials  belonging  to  the  Parish  of 

,  and  that  the  said  paper  writing  contains  a 
true  copy  of  the  entry  on  the  said  Register-book  of  the  barial 
of 
late  of 


And  I  do  further  solemnly  and  sincerely  declare,  that  I  well  knew  and  was 
personally  acquainted  with  the  said 

mentioned  in  the  said  paper  writing,  for  years  and  upwards, 

])reyious  to  decease,  and  who  the 

s;ime  person  as  who  is  mentioned  and 

described  in  the  books  kept  at  the  Bank  of  England,  for  the 

by  the  name  and  description  of 
in  a  joint  account  with 

And  I  make  this  solemn  declaration,  Ac.  &c 

[Signature  of  Declarant.] 

Declared  at 

This  day  of 

Before  me. 

Magistrate  for  the  county  of 


v-aw. 
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substituted  declarations  for  affidavits,  the  latter  were  required  by 
the  bank. 

When  the  probate  or  letters  of  administration,  or  a  burial  extract^ 
as  the  case  may  be,  has  been  supplied,  the  stock  account  of  the 
deceased  is  referred  to,  and  a  mark  is  made  upon  it  which  is  tech- 
nically called  ^'shading"  the  account.  This  is  intended  as  a 
caution  to  the  clerks  in  the  stock  office  not  to  allow  any  dealing 
with  the  stock  without  further  order.  It  operates,  in  fact,  as  a 
notice  to  them  that  the  death  of  the  party  is  in  course  of  proof.  The 
death  of  the  party  named  in  the  probate,  letters  of  administration, 
or  burial  extract,  is  thereupon  entered  in  a  book  kept  for  the  pur- 
pose in  the  register  office  of  the  bank.  In  this  book  the  name  and 
description  of  the  deceased  are  entered,  with  the  amount  and  de- 
scription of  the  stock  standing  in  the  stockholder's  name,  solely  or 
jointly,  as  the  case  may  be,  and  the  folio  of  the  stock  ledger  con- 
taining the  account.  The  register  books  are,  for  eonyeni^nce, 
lettered,  and  each  death  entered  in  them  bears  a  distinctive  num- 
ber ;  and  it  is  stated  in  the  book  by  which  of  the  before-mentioned 
three  modes  the  death  has  been  proved.  Upon  the  death  being 
thus  recorded  in  the  register  office,  an  officer  of  that  department 
notes  in  writing  upon  the  stock  account  in  the  stock  ledger  the 
death  of  the  party,  and  this  he  does  by  placing  the  word  *^  deceased," 
and  the  reference  by  letters  and  number,  to  the  entry  in  the  regis- 
ter against  the  stockholder's  name.  The  effect  of  this  in  the  case 
of  a  joint  account  is  to  leave  the  stock  at  the  disposal  of  the  sur- 
vivors or  survivor;  and  in  the  case  of  a  sole  account,  at  that  of 
the  deceased's  legal  personal  representatives. 

The  account  in  the  stock  ledger  had  in  this  case  been  **  shaded," 
but  no  record  of  the  death  of  Catherine  Proseer  had  been  entered  in 
any  of  the  bank  books,  because  the  declaration  above  stated  omitted 
the  usual  verification  of  the  correctness  of  the  burial  extract. 

The  number  of  deaths  proved  at  the  bank  upon  accounts  of  stock 
by  means  of  burial  extracts  alone,  are,  upon  the  average,  about 
8000  annually.  Those  are,  in  the  majority  of  instances,  produced 
by  brokers,  and  other  parties  of  whom  the  bank  has  no  knowledge. 
The  signature  of  the  incumbent  or  curate  certifying  the  extract, 
and  the  fact  that  he  is  incumbent  or  curate,  are  alike  unknown  tq 
the  bank. 
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By  the  33  &  34  Vict  c.  71  (The  Naiumal  DM  Ad,  1870),     y,ta  V, 
part  iy.,  b.  24,  it  is  enacted  that  the  Banks  of  England  and  Ireland        ;a72 
respectively,  before  allowing  any  transfer  of  stock,  may,  if  the  cir- 
cumstances of  the  case  appear  to  them  to  make  it  expedient,  C*. 
require  evidence  of  the  title  of  any  person  claiming  a  right  to    £2i{G^Am 
make  the  transfer.    That  evidence  shall  be  the  declaration  of  com-        ^"^ 
petent  persons  under  the  8tatuto}y  Declarations  Act,  1835,  or  of 
such  other  nature  as  the  banks  respectively  require. 

By  the  14  &  15  Vict.  c.  99  (An  Act  to  amend  the  Law  of  Evi- 
dence), s.  14,  it  is  enacted  that  whenever  any  book  or  other  docu- 
ment IB  of  such  a  public  nature  as  to  be  admissible  in  evidence 
on  its  mere  production  from  the  proper  custody,  and  no  statute 
exists  which  renders  its  contents  proveable  by  means  of  a  copy, 
any  copy  thereof  or  extract  therefrom  shall  be  admissible  in  evi- 
dence in  any  Court  of  justice,  or  before  any  person  now  or  hereafter 
having  by  law  or  by  consent  of  parties  authority  to  hear,  receive, 
and  examine  evidence,  provided  it  be  proved  to  be  an  examined 
copy  or  extract^  or  provided  it  purport  to  be  signed  and  certified 
as  a  true  copy  or  extract  by  the  officer  to  whose  custody  the 
original  is  intrusterl,  &q. 

The  question  was  whether  the  Bank  of  England  could  now  be 
compelled  to  accept  as  sufficient  the  evidence  of  the  death  of 
Caiherine  Prosser,  to  which,  for  the  reasons,  and  having  regard 
to  their  practice,  as  above  stated,  they  objected. 

The  cause  came  on  to  be  heard  upon  a  motion  for  an  injunction 
to  restrain  the  Defendants  from  permitting  the  name  of  Catherine 
Prosser  to  remain  in  their  books  without  the  usual  memorandum 
of  death  being  marked  against  it,  until  the  hearing  of  the  cause,  or 
further  order. 

Mr.  Hardy,  Q.G.,  and  Mr.  E.  C.  Willis,  in  support  of  the  motion, 
cited  14  &  15  Vict.  c.  99,  s.  14 ;  33  &  34  Vict.  c.  71,  part  iv.  s.  24, 
and  Be  HaJTs  Estate  (1).  The  Plaintiffs  here  had  done  what  the 
Lords  Justices  there  held  sufficient ;  and  it  was  both  wrong  and  un- 
reasonable on  the  part  of  the  bank — as  tending  to  create  unneces- 
sary expense  to  the  parties — to  call  for  further  evidence  to  prove 
the  simple  fact,  aye  or  no,  was  Caiherine  Prosser  dead  ?    There  was 

(1)  2  D.  M.  &  a.  748 ;  9  Hare,  App.  xyL 
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a  distinction  between  contested  and  uncontested  cases.  Eyidenoe 
which,  in  the  latter,  satisfies  the  Court  of  Chancery  ought  to  be 
conclusive  and  binding  upon  the  bank,  who,  therefore,  should  be 
restrained  by  the  injunction  now  moved  for ;  and  so,  in  efiect, 
decreed  to  accept  and  act  upon  the  declaration  tendered  to  them. 

Mr.  Cottony  Q.C.,  and  Mr.  Kehewieh,  for  the  Bank  of  EngJand, 
were  not  called  upon. 


SiK  John  Wickens,  V.C.  : — 

In  this  case  the  Banh  of  England  refuses  to  dispense  with  the 
particular  evidence  of  death,  which  the  Court  of  Chancery  is  in  the 
habit  of  dispensing  with.  It  would  be  very  convenient  if  the  practice 
of  the  bank  and  the  Court  were  uniform ;  but  it  is  impossible 
for  me  to  say  that  the  bank  is  acting  unreasonably  because  the 
ancient  practice — which,  as  I  understand,  has  been  deliberately 
retained  by  the  bank  since  the  statute — is  more  stringent  than 
that  of  the  Court  of  Chancery.  Neither  the  practice  of  the  bank 
nor  that  of  this  Court  is  to  be  looked  upon  otherwise  than  as 
being  more  or  less  conventional.  The  Court  of  Chancery,  as  I 
mentioned  during  the  argument,  refuses  to  take  the  best  evidence 
of  death  in  cases  of  this  sort,  and  so  I  imagine  the  Bank  of  Eng- 
land could  refuse  to  take  the  same  best  evidence  of  death.  It 
would  be  impossible  for  me  to  say — ^it  would  not  be  respectful  of 
me  to  say — that  the  Court  of  Chancery  is  irrational,  and  it  is  im- 
possible for  me  to  say,  under  the  circumstances,  that  the  Bank  of 
England  would  be  irrational,  in  refusing  this  best  evidence.  As 
a  matter  of  fact,  the  Bank  of  England  having  to  choose  for  itself 

* 

what  evidence  it  shall  require,  and  having  the  discretion  imposed 
upon  it  of  selecting  the  evidence  which  will  give  a  general  secnrity 
(so  I  understand  the  Act  of  1870),  has  deliberately  come  to  the 
conclusion  that, it  requires  something  more  than  the  mere  certi- 
ficate signed  by  the  curate,  or  in  other  words,  something  more  than 
the  Court  of  Chancery  is  satisfied  with*  It  is  impossible  for  me 
to  say,  and  I  will  not  say^  that  the  Court  of  Chancery  is  wrong, 
but  it  is  equally  impossible  for  me  to  say  that  the  Bank  of  England 
is  wrong.  The  Bank  of  England  has  a  discretion  to  exercise ;  it 
has  exercised  it  })onafide ;  and  the  exercise  of  it  is  not  to  be  inter- 
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fered  with,  because  the  CSourt  of  Chancery,  in  a  similar  case, 
would  exercise  its  own  discretion  in  another  way. 

Mr,  Cotton: — ^Then,  in  fact,  that  disposes  of  the  suit;  and  on 
behalf  of  the  bank  I  must  ask  for  costs. 

Sib  John  Wickens,  V.C: — Of  course  you  must  have  your 
costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  NiAet^  Booke,  dt  Daw. 
Solicitors  for  the  Defendants :  Messrs.  Freshfidd. 


y.-C.  w. 

1S72 


V, 

Baxk  or 
Enqlanu. 


MTJLKERN  v.  WARD. 

[1872    M.    60.] 

PermanefU  Benefit  Building  Society  and  Deposit  Bank — Publication,  containing 

alleged  LibeUoue  Paragraphs — Injunction  refused, 

A  motion  on  behalf  of  Plaiatiffs,  trustees  of  a  permanent  benefit  building 
society,  being  also  a  bank  for  deposit,  for  an  injunction  to  restrain  the  publica- 
tion and  sale  by  the  Defendants  of  a  book  containing  allied  libellous  para* 
graphs  in  reference  to  the  annual  balance  sheets  and  solvency  of  the  society 
was  refused. 

Dixon  V.  Hdden  (1)  observed  upon, 

1  HE  Plaintiffs  were  the  trustees  of  a  permanent  benefit  building 
society,  established  and  enrolled  on  thelOthof  April^lSSi^underthe 
provisions  of  the  statute  6  &  7  Will.  4,  c.  32,  and  the  Defendants 
were  the  publishers,  printers,  and  author  of  a  book  published  in 
February,  1872,  at  the  price  of  Is.  The  rules  of  the  society  were 
duly  certified  by  the  late  John  Tidd  Pratt,  barrister*at-law.  The 
Plaintiffs  alleged  that  certain  paragraphs  in  the  book  in  reference 
to  the  balance  sheets  of  their  society  and  its  solvency,  were  wholly 
untrue,  and  that  the  statements  therein  would,  if  the  Defendants 
should  be  allowed  to  continue  to  publish  and  sell  the  book  or  work, 
greatly  affect  the  credit  and  stability  of  the  society,  and  depreciate 
its  property  and  assets.    The  annual  reports  of  the  society  shewed 

(I)  Law  Rep.  7  Eq.  488. 
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V.-O.W.     that  large  sums  of  money  were  received  by  the  trastees  on  de- 

\fii       posit  at  interest. 
MtiLfccitK        ^b^  Plaintiffs  prayed  that  the  Defendants  might  be  zestrained 
wiftt        '^y  iDJunction  from  printing,  or  causing  to  be  printed,  and  from 
— ^       publishing,  selling,  or  otherwise  disposing  of,  or  causing  to  be  pub- 
lished, sold,  or  otherwise  disposed  o^  any  copies  of  the  said  book 
or  work,  entitled  ^  Building  Socidiea  and  BorrowerSj  and  the  Boyal 
Commission  on  Friendly  Societies,  i&o.,**  or  otherwise  intituled,  as  in 
the  bill  mentioned,  and  lately  written,  printed,  published,  and  sold, 
and  now  being  published  and  sold  by  the  Defendants,  and  from 
advertising,  or  causing  to  be  advertised,  the  said  book  or  work,  for 
sale  or  other  disposition.     The  Plaintiffs  also  prayed  that  all  the 
copies  of  the  book  or  work  which  remained  in  the  possession  or 
power  of  the  Defendants  might  be  delivered  up  and  be  destroyed ; 
and  that  damages  might  be  awarded  to  the  Plaintiffl  in  respect  of 
compensation  for  the  injury  which  they  had  sustained. 
An  injunction  in  terms  of  the  prayer  was  now  moved  for. 

Mr.  KardaJee,  Q.G.,  and  Mr.  Remings,  for  the  Plaintiffs : — 

The  evidence  shews  that  the  reputation  of  the  society,  established 
by  successful  management  for  more  than  twenty  years,  and  which 
is  in  a  sense  valuable  property,  will  be  seriously  affected,  if  not 
irreparably  damaged,  if  the  book  in  its  present  form,  and  with  the 
paragraphs  complained  of,  be  still  allowed  to  be  published  and 
sold.  It  is  intended  to  bring  an  action  for  libel  with  the  utmost 
d^espatch  possible,  and  it  is  submitted  that  in  the  meantime  such 
reputation  ought  to  be  protected  by  injunction.  It  is  also  sub- 
mitted that  the  society  is  carrying  on  business  as  a  commercial 
company  sufficiently  to  bring  it  within  the  decisions  in  those 
cases  where  protection  has  been  granted  against  libels  which 
were  considered  by  the  Court  as  calculated  to  do  a  grievous 
injury. 

[They  referred  to  Dixon  v.  Eolden  (1) ;  Springhead  Spinning 
Company  v.  Biley  (2) ;  Fleming  v.  Newton  (3) ;  Clark  v.  Free- 
man (4) ;    Bouth  V.   Webster  (5) ;    MaoBwdl  v.  Bbgg  (6) ;    Lord 

(1)  Law  Rep.  7  Eq.  488.  (4)  11  Beav.  112. 

(2)  Ibid.  6  Eq.  551.  (5)  10  Ibid.  561. 

(3)  1  H.  L.  C.  363.  (6)  Law  Rep.  2  Oh.  307. 
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Byron  y.  Johnston  (1) ;    Maeatday  v.  ShackeU  (2) ;  and  Oee  v.     V.-C.  w. 
Piitchard  (3),]  1872 

Mr.  Lindtey^  Q.C.,  and  Mr.  TFes^ZaA;^^  for  the  Defendants,  were 
not  called  upon. 

Sib  John  Wiokens,  V.C.  : — 

But  for  the  case  oiDiaon  v.  Holden  (4)  I  should  have  considered  it 
perfectly  well  settled  that  this  Court  will  not  restrain  by  injunction 
the  publication  of  a  libel.  What  was  said  by  Lord  EUenborouffh 
in  Duboit  v.  Beresford  (5),  "  that  the  Lord  Chancellor  would  grant 
an  injimction  against  the  exhibition  of  a  libellous  picture/'  has  been 
expressly  disavowed  by  Lord  ChmpbeB  in  the  ease  of  the  Emperor 
of  Audricu  v.  Day  (6),  and  is  inconsistent  with  the  dictum  of  Lord 
Mdon  in  the  case  of  Oee  y.  Pritehard  (7),  with  that  of  Lord  laft^- 
dale  in  Clark  y.  Freeman  (8),  and  with  that  of  Sir  L.  ShadweU  in 
Martin  v.  Wright  (9) ;  and,  lastly,  it  seems  to  me  inconsistent  with 
what  may  be  clearly  discovered  to  have  been  Lord  Cotienham^s 
opinion  in  Fleming  v.  Newton  (10) ;  for  which  opinion,  it  may  be 
observed,  he  gives  very  strong  reasons. 

The  case  of  Dixon  v.  Holden  has  introduced  a  rule  which,  if  not 
contrary  to  the  doctrine  of  these  cases,  afibrds  at  least  a  very  ma- 
terial qualification  of  it  It  was  laid  down  in  that  case  that  the 
Court  will  restrain  the  publication  of  a  libel  where  it  affects  pro- 
perty, or  the  potentiality  of  acquiring  property,  at  least  where  the 
potentiality  of  acquiring  property  is  professional  or  commercial. 

It  is  not  for  me  to  say  that  the  rule  so  laid  down  is  erroneous ; 
but  I  think  it  was  wholly  new,  and  that  nothing  whatever  was  said 
in  the  case  of  the  Emperor  of  Austria  v.  Day^  or  in  any  other  case, 
except  possibly  in  the  peculiar  and  very  different  case  of  Spring^ 
head  Spinning  Company  y*  Riley  (11),  which  supports  it  in  any  way. 

In  Dioc&n  v.  Holden  what  was  restrained  was  (as  the  Court  con- 
sidered) an  advertisement  of  an  absolutely  false  statement,  calcu- 
lated to  injure  a  merchant  caiTying  on  a  large  business,  and  which 

(1)  %  Men  29.  (6)  3  D.  F.  &  J.  217,  239. 

(2)  1  Bli.  (N.S.)  96.  (7)  2  Sw.  414. 

(3)  2  Sw.  402.  (8)  11  Beav.  112. 

(4)  Law  Rep.  7  Eq.  488.  (9)  6  Sim.  297. 

(5)  2  Camp.  511.  (10)  1  H.  L.  C.  366.. 

(11)  Law  Rep.  6  Eq.  651. 
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V^.  w.      emanated  from  a  discharged  solicitor,  who  had  probably  acquired 
1S72        his  knowledge  of  the  tacts  while  in  the  employment  of  the  firm, 

MuLEssv    ai^d  vbo  appeared  to  have  been  actuated  by  no  motive  but  a 
malicious  one. 

In  the  present  case  it  is  unnecessary  for  me  to  express  an  opinion 
whether  the  principles  of  calculation  adopted  by  the  Defendant, 
the  author  of  the  book,  are  true  or  false ;  but  if  they  are  false, 
they  are  false  as  principles  are  false,  and  not  false  as  statements 
of  facts  are  false.  No  doubt  if  they  are  false  the  statements  which 
are  deduced  from  them,  as  to  the  present  yalueof  the  funds,  are 
false  also ;  but  the  statements  are  only  made  as  deductions.  They 
are,  at  any  rate,  yery  different  falsehoods  from  that  which  the 
Defendant  in  JDtoson  y.  Holden  (1)  was  held  to  have  been  guilty  ot, 
And  what  is  complained  of  is  a  literary  work ;  not  a  mere  adyer- 
tisement  or  publication  of  an  alleged  fact  Moreoyer  I  can  see 
no  proof  whatever  of  actual  malice.  The  author  of  the  book  is 
apparently  an  enthusiast,  who  takes  strong  views  as  to  how  the 
tables  of  building  societies  ought  to  be  constructed.  It  would  have 
been  eqaally  efiScacious,  and  in  much  better  taste,  if  he  had  not 
mentioned  the  Plaintiffs'  society  by  name ;  and  I  do  not  intimate 
that  he  may  not  be  liable  to  damages  at  law.  'Whether  he  is  or 
not  is  a  question  on  which  I  carefully  abstain  from  expressing  any 
opinion.  But  he  really  seems  to  have  selected  the  Haiutiffs'  society, 
partly  because  of  its  size,  partly  from  his  access  to  its  baknce 
sheetSy  and  partly  and  principally  on  account  of  his  extreme  dis- 
sent on  scientific  grounds  from  the  manager's  evidence  before  the 
Commissioners  on  Friendly  Societies.  That  evidence  was  puUiei 
juris,  and  the  Defendant  had  a  perfect  right  to  criticise  it.  Accord- 
ing to  his  view  it  invited  the  strongest  criticism,  and  he  criticised  it 
with  reference  to  the  &ct«  stated  in  it,  and  therefore  with  reference 
to  the  application  of  the  principles  in  contest  to  the  particular 
figures  and  conditions  of  the  Plaintiffs'  society ;  though  I  think  he 
would  have  acted  more  wisely  and  prudently,  and  better  in  every 
way,  if  he  had  not  mentioned  it  by  name.  Lastly,  I  cannot  help 
doubting  whether  the  position  of  a  society  like  this  is  precisely 
analogous  to  that  of  an  association  in  trade.  A  building  society  is 
an  association  for  bringing  together  borrowers  and  lenders  to  the 
mutual  profit  of  both,  and  though  this  society  carries  on  business 

(1)  Lai7  Rep.  7  Eq.  488. 
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as  bankers  there  is,  at  least,  some  question  whether  this  can  be  con- 
sidered as  trading  for  a  purpose  like  the  present.  But  however 
that  may  be,  and  assuming  every  word  in  Dwon  y.  Eolden  (1)  to  be 
absolutely  oonect,  I  ought  not  to  interfere  in  a  case  like  this,  while 
uncertain  whether  what  is  stated  is  false  or  true,  and  reasonably 
certain  that  there  was  no  malice.  Surely,  if  I  granted  the  injunc- 
tion, I  should  do  more  against  the  liberty  of  unlicensed  printing, 
or,  as  it  is  commonly  called,  the  liberty  of  the  press,  than  has  ever 
b^n  doBe  in  any  decided  c»se,  or  than  properly  cln  be  done  in 
this  country  and  in  this  century.  At  any  rate,  I  am  not  prepared 
to  do  it^  and  therefore  I  refuse  the  motion. 

Solicitors :  Mr.  J.  Poneione ;  Messrs.  Ashwrsl,  Morris,  &  Co. 


v.o.  w. 

1S72 


MULKXBN 
V. 

Wabd. 


In  re  INTERNATIONAL  CONTRACT  COMPANY. 

HUGHES*  CLAIM. 

Company — Crediton— Principal  and  Surety — Winding-up  Order — Payment  by 
Surety— Companies  Act,  1862,  «.  158  — Ord.  of  11th  November,  1862, 
rr.  26, 26 — Proof/or  Indemnity^Interett^Surplus  Asieta. 

An  order  to  wind  up  a  company  fixes  the  right  of  its  creditors  and  nulli- 
fies, as  between  them,  all  contracts  for  interest. 

Therefore,  a  demand  for  interest  aooroing  after  the  order,  upon  payments 
made  by  a  surety  for  the  company,  will  not  be  admitted  to  proof  by  him ; 
bat  he  may  take  a  claim  into  Chambers  for  the  estimated  value  of  his  right 
to  indemnity  at  the  time  when  the  winding  up  order  was  made. 

SenMe,  the  claim  for  interest  should  be  made  against  the  surplus  assets 
only  of  the  company,  after  all  its  debts  (qua  principal  moneys)  are  paid. 

Motion. 

On  the  22iid  of  June,  1866,  a  petition  was  presented  for  an 
order  to  wind  up  the  IrdematUmal  Contract  Company,  Limited,  and 
on  the  9th  of  July,  1866,  an  order  was  made  for  the  purpose. 

Mr.  Senry  Hughes  claimed  to  prove  against  that  company  for 
the  sums  of  £100  principal,  and  £23  Is,  6(2.  interest,  and  £6  4s.  2<2. 
for  costs  of  an  action  which  had  been  paid  by  him  to  the  h'quidator 
of  the  West  London  Wharves  and  Warehouses  Company,  Limited, 

(1)  Law  Bep.  7  Eq.  488. 
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y.-c.  w.     making  in  all  the  sum  of  £129  lis.  8d.    The  former  were  the 

1872        calls  made  upon  twenty  shares  in  the  Weft  London  Wharves  and 

^^^       Warehouses  Oompany^  Limited,  which  had  been  allotted  to  him, 

^TKmL    ^^^  which  were  sold  by  him  upon  the  Stoek  Exchange  to  the  Cbn- 

CoNTRACT  Co.  trad  Company,  bat  of  which  no  transfer  was  ever  registered  prior 

HrcuEs'     to  the  winding-up  of  the  two  companies.    The  calls  in  question 

^illf  •      were  two  of  £2  10a.  each  upon  the  twenty  shares,  made  by  the 

Wharves  Company,  payable  on  the  5th  of  June,  1866,  and  the 

27th  of  ISToyember,  1866,  with  interest  in  case  of  default.    Mr. 

Hughes  did  not  pay  the  calls  as  they  became  due,  as  he  looked 

upon  the  Contract  Company  as  the  real  owners  of  the  shares; 

and  on  the  2nd  of  May,  1867,  the  shares  were  forfeited.     The 

liquidator  of  the  Wharves  Company  (which  was  being  wound  up 

voluntarily  under  the  supervision  of  the  Court)  sued  Mr.  Hughes 

at  law  for  the  calls.    He  was  obliged  to  pay  not  only  the  principal 

amount  of  the  calls,  viz.,  the  sum  of  £100,  but  also  the  intereet 

above  stated,  which  was  calculated  at  £5  per  cent,  up  to  the  5th 

of  May,  1871  (the  date  when  the  writ  in  the  action  at  law  was 

issued),  and  the  £6  45.  2d.  for  the  costs  of  the  Wharves  Company. 

Mr.  Hughes  thereupon,  on  the  9th  of  January,  1872,  carried  a 

claim  into  Chambers,  under  the  winding-up  of  the  Contract  Cob^ 

pany,  for  the  above-named  aggregate  sum  of  £129  lis.  8d. 

Sir  John  Wickens,  Y.C.,  then  said :  *^  Mr.  Henry  Hughes  seems 
entitled  to  prove,  not  only  for  the  principal,  but  for  the  interest 
Though  the  non-payment  by  the  Contract  Company  might  be 
unavoidable,  it  was  not  the  less  a  breach  of  duty  on  the  part  of 
the  Contract  Company  towards  Mr.  Hughes.  As  regards  the  coet8» 
the  action  was,  it  would  seem,  defended  for  the  purpose  of  taking 
advantage  of  the  same  point  as  was  raised  in  the  case  of  MeEuen 
V.  West  London  Wharves  and  Warehouses  Company  (1),  or,  in 
other  words,  of  throwing  on  the  Contract  Company  the  legal  liar 
bility.  A  surety  cannot  claim  against  the  principal  the  costs  of 
a  litigation  in  which  he  has  attempted  to  shew  that  he  has  been 
discharged  as  between  him  and  the  creditor :  nor  can  a  trustee 
charge  against  the  eestuis  que  trust  the  costs  of  a  litigation  intended 
to  shew  that  he  was  not  liable  as  trustee.  Such  a  litigation  is 
purely  for  the  benefit  of  the  surety,  or  trustee,  and  must  be  paid 

(1)  Law  Rep.  6  Cb.  655. 
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for  by  him.  It  follows  that  Mr.  Huffhes  is  entitled  to  prove  for  the     V.-C.  w. 
£23  7«.  6d.,  but  not  for  the  £6  48.  2d:'  i«72 

An  order  was  then  made  which  (omitting  the  merely  formal       in  re 
part)  was  to  the  following  effect : —  nat^otal 

The  Judge  being  of  opinion  that  the  applicant  was  entitled  to  ^'"^^  ^• 
be  indemnified  by  the  Oontrad  Company  in  respect  of  the  calls     HuoHBar 

made  upon  and  paid  by  him  on  the  shares  hereinbefore  men-        * 

i;ionedy  it  was  ordered  that  the  applicant  should  be  at  liberty  to 
rank  as  a  creditor  of  the  aboye-named  company  for  the  sum  of 
£123  Is.  6d.y  being  the  amount  paid  by  him  in  satisfaction  of  the 
respectiye  calls  of  £2  lOs.  per  share  on  the  twenty  shares  which 
If  ere  held  by  the  applicant  in  the  Wharves  Oonipany  as  nominee  of 
And  trustee  for  the  aboye-named  Contract  Company,  and  the  in- 
terest which  had  accrued  on  such  calls  respectiyely^to  the  date  of 
payment  thereof;  that  the  official  liquidator  of  the  Oontrad  Cam" 
jpany  should  pay  to  the  applicant  the  diyidends  of  38.  and  2s.  in  the 
£1  on  the  amount  of  the  said  debt  (a  diyidend  of  the  like  amount 
haying  been  declared  and  paid  by  the  said  official  liquidator  to  the 
•other  creditors  of  the  said  last-named  company),  and  that  the  official 
liquidator  should,  out  of  the  assets  of  the  said  last-named  company, 
4il8o  pay  to  the  applicant  the  sum  of  £5  4a.  for  his  ascertained  costs 
-of  that  application. 

The  matter  now  came  on  to  be  heard  on  a  motion  on  behalf 
of  the  official  liquidator  of  the  Contract  Company  for  an  order 
to  yary  that  of  the  9th  of  January,  1872,  so  far  as  related  to  the 
^allowance  to  Mr.  Hughes  of  the  sum  of  £23  Is.  6i.,  part  of  the 
€aid  sum  of  £123  7s.  6d,,  being  the  amount  of  interest  paid  by 
him  on  the  calls  hereinbefore  mentioned;  or  that  such  further 
or  other  order  might  be  made  in  the  premises  as  to  the  Court 
43hould  seem  meet. 

The  questions  were,  whether  the  proof  of  Mr.  Hughes  was  to 
include  any  interest  upon  either  call  accruing  after  the  date  of 
the  order  to  wind  up  the  Contract  Company ;  and,  abo,  whether  it 
was  to  include  the  sum  of  £6  As.  2d.  costs  paid  by  Mr.  Hughes  to 
the  Wharves  Company  t 

Mr.  Hardy ,  Q.C.,  and  Mr.  Whttehome,  for  the  motion: — 

This  case  is  entirely  goyemed  by  sect.  158  of  the  Companies  Act^ 

2  Z  2  2 
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y.-C.  w.     1862.     By  that  section,  in  the  event  of  any  company  being 

1872       wound  up  under  the  Act,  all  debts  payable  on  a  contingency,  and 

^^       all  claims  against  the  company,  present  or  future,  certain  or  con- 

Inter-      tingent,  ascertained  or  sounding  only  in  damages,  shall  be  admis* 

CoKTRAOT  Go.  sible  to  proof  against  the  company ;  a  just  estimate  being  made,  so 

HvGHEd'     f^^  ^  ^  possible,  of  the  yalue  of  all  such  debts  or  claims  as  may 

CLAIM.      1^  subject  to  any  contingency,  or  sound  only  in  damages,  or  foF 

some  other  reason  do  not  bear  a  certain  value. 

Mr.  Hughes*  claim  must  fall  under  one  or  other  of  these  head& 
It  was,  in  fact,  a  claim  to  indemnity  from  the  Ocnhraot  Comfomjf 
against  the  payment  by  him  of  any  calls  on  the  shares,  either  past, 
present,  or  future.  That  indemnity  should  be  estimated  according 
to  its  value  at  the  date  of  the  winding-up  order.  [Order  of  11th 
November,  1862,  r.  23.]  When  that  value  has  been  ascertained, 
.  the  claim  for  it  is  a  claim  in  the  nature  of  a  specialty  debt.  But  all 
interest  payable  even  on  a  specialty  debt  carrying  interest  ceases 
when  the  winding-up  order  is  made:  In  re  National  Financial 
Company^  Maitland's  Case  (1). 

The  same  point  arose  and  was  substantially,  if  not  fi3nnally,  dis* 
posed  of  in  May^s  Case  (2). 

The  Yice-Ghancellor,  Sir  John  Stuart,  there  declined  to  make  any 
order  on  the  application  before  him ;  but  on  appeal  to  the  Lcwds^ 
Justices,  they,  on  the  31st  of  January,  1871,  made  an  order  (3). 

The  short-hand  note,  however,  of  what  was  said  by  the  Court 
of  Appeal  on  the  question  of  interest  is  this : — 

"  Mr.  Eiggins : — ^The  question  is,  whether  the  debt  bears  interest  ? 

*'  The  LoBD  Justice  James  :— The  calls  bear  interest ;  there- 
fore you  are  to  pay  what  he  ought  to  have  paid." 

And  subsequently — 

'*  The  Lord  Justice  James  : — ^You  will  calculate  the  amount  of 
interest. 

"  Mr.  Dickinson : — ^Yes,  my  lord. 

''  The  LoBi)  Justice  James  :— The  amount  to  be  verified  by 

a£Sdavit. 

(1)  Law  Rep.  8  Ch.  791.  (2)  23  L.  T.  (N.S.)  643- 

(3)  The  case  on  appeal  is  not  reported. 
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"  Mr.  Dickinson : — ^Down  to,  but  not  subsequent  to,  the  date  of     V.-O.  w. 
the  winding-up.  1872 


'*  The  LoBD  Justice  James  : — ^Yes."  /"  ^ 

This  case  is  identical  with  May's  Case  (1),  and  cannot  be  distin-  Go^traot  Go. 
guished  in  any  respect  from  it    That  case  is,  however,  at  present     hughes' 
under  appeal  to  the  House  of  Lords.  Claim. 

[They  also  cited  MeEuen  v.  West  London  Wharves  and  Ware* 

houses  Company  (2) ;  Oen.  Ord.  11th  November,  1862  (3) ;  Ex 

parte  AsKbury  (4) ;  Warrant  Finance  Company's  Case  (5) ;  Ehbw 

Vale  Company's  Case  (6) ;  Ex  parte  Colbome  and  Straivbridge  (7) ; 

In  re  Haytor  Qranite  Company  (8).] 

The  Vice-Chancellob  :— The  difficulty,  Mr.  Bardy,  in  this 
case  arises  in  many  respects  from  the  decision  in  the  Warrant 
Finance  Company's  Case,  It  may  be  said  that^  as  from  that 
decision,  new  law  was  introduced  upon  the  subject,  and  that 
the  principle  on  which  that  case  was  determined  affords  some 
support  to  the  proposed  alteration  in  my  former  order  in  this 
case. 

Mr.  Hardy : — ^To  allow  this  claim  for  interest  would  be  to  permit 
a  creditor  to  fix  the  amount  of  what  his  debtor  is  to  pay  him. 
For  instance,  if  Mr.  Euffhes,  instead  of  proving  for  liis  debt,  or 
the  estimated  value  of  his  claim,  as  from  the  winding-up  orden 
postpones  his  proof,  and  asks  for  interest  up  to  the  time  of  actually 
establishing  his  claim,  why  should  the  company  be  called  on  to 
allow  him  extra  interest  for  his  own  laches?  That  is  what  it 
really  comes  to.  After  a  winding-up  order  there  can  be  no  liability 
fixed  on  the  company,  to  which  they  were  not  then  subject — no 
new  or  fresh  claim  in  respect  of  what  they  are  bound  to  pay.  The 
rule  as  to  the  non-payment  of  interest  after  a  winding-up  order, 
has  been  established  as  regards  creditors.  No  doubt  the  difficulty 
and  novelty  of  this  case  consist  in  this :  that  the  original  contract 
being  one  of  suretyship  and  indemnity,  liiust  yet,  from  the  nature 

(1)  23  L.  T.  (N.S.)  643.  (6)  Law  Rep.  5  Oh.  112. 

(2)  Law  Rep.  6  Oh.  655.  (7)  Ibid.  11  Eq.  478-498,  499. 

(3)  Rules  24,  25,  26,  27.  (8)  Ibid.  1  Eq.  11,  and  on  app., 

(4)  Law  Rep.  5  Eq.  223.  1  Cli.  77, 

(5)  Ibid.  4  Ch.  643. 
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V.-O.  W.     of  the  case,  be  treated  as  a  question  of  debtor  and  creditor.    Mr. 

1872        Hughes  was  either  a  creditor  or  not  a  creditor  of  the  GontraeC 

In  re       Company  when  it  was  ordered  to  be  wound  up.    If  he  was  then 

naS^al    ^  creditor,  he  is  not  entitled  to  interest  on  his  debt  after  the  order. 

ContbaotCo.  If  he  was  not  then  a  creditor,  he  was  a  surety,  with  a  right  to  aa 

HroHis'     indemnity.    He  was  a  possible  future  creditor,  perhaps ;  but  only 

...  '      in  respect  of  an  indemnity  or  contingent  claim,  which  might  have 

been,  and  can  now  be  ascertained  or  valued ;  but  on  account  of 

which  he  would  not  be  entitled  to  any  interest  after  the  winding-up 

order. 

Mr.  Mackeson^  Q«C!.,  for  Mr.  Hughes : — 

The  order  of  the  9th  of  January,  1872,  is  quite  correct  as  ta 
the  allowance  of  interest,  and  should  not  be  disturbed.  In  re 
National  Financial  Comj^any  (1)  and  May's  Case  (2)  are  both 
different  from  this  one.  There  the  surety  cried  out  before  he  was 
hurt^  Not  so  here.  A  surety  is  liable  to  pay  interest,  and  if 
he  does,  he  can  recover  it  from  his  principal:  Executors  of 
Fergus  v.  Oore  (3),  which  was  approved  in  Petre  v.  Buncombe  (4), 
The  same  principle  was  recognised  in  Fa  parte  'Marshall  (5) ; 
Peter  v.  Bich  (6).  But  the  real  question  in  this  case  is  whether, 
under  the  Companies  Act,  1862,  s.  158,  a  creditor  who  has  a  con- 
tingent claim  against  a  company  must  come  in  and  prove  for 
that  claim  before  the  winding-up  order  is  made  ?  That  is  the 
hard  question.  The  words  of  the  Act  are  "  shall  be  admissible  to 
proof;"  but  there  is  no  authority  for  saying  that  the  claimant  must 
prove  at  any  particular  time.  Of  course,  if  the  Legislature  dis* 
tinctly  compels  a  man  to  come  in  by  a  fixed  date,  or  not  at  all,  he 
must ;  but  to  hold  that  to  be  the  law  here  would  be  very  unjust 
to  a  person  in  the  position  of  Mr.  Hughes,  because  he  might  be 
called  on  to  prove  for  a  claim  at  a  moment  when  he  could  not 
possibly  ascertain  its  value.  This  case  is  very  different  from  that 
of  Horsey's  Case  (7),  in  which  In  re  Hdytor  Oranite  Company  (8) 
was  considered.    So  also  the  Warrant  Finance  Company's  Case  (9) 

(1)  Law  Rep.  4  Ch.  643.  (5)  1  Aik.  262. 

(2)  23  L.  T.  (N.S.)  643.  (6)  Rep.  in  Ch.  34. 

(3)  1  Sch.  &  Lef.  107.  (7)  Law  Rep.  6  Eq.  661. 

(4)  20  L.  J.  (Q.B.)  242.  (8)  Ibid.  1  Eq.  11 ;  1  Ch.  77. 

(9)  Law  Rep.  4  Ch.  643. 
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does  not  apply  to  this  one.    Neither  does  MoEuen  v.  Wed  London  Y.-G.  w. 

Whcu'ves  and  Warehouses  Company  (1).    On  the  whole,  this  order,  1872 

giving  Mr.  Hughes  leave  to  prove  for  the  interest,  should  not  so  far  jn^^ 

be  varied,  and  he  onght  to  be  allowed  the  £6  4s.  2d.  for  the  jj^t™al 

costs.  COXTBACT  Co. 

Hughes* 

Mr.  Hardy,  in  reply : —  Clam. 

I  am  not  at  all  prepared  to  argue  that  a  creditor  must  come  in 
to  prove  for  his  claim  at  one  particular  time,  or  before  the  winding- 
up  order.  All  I  say  is  that,  admitting  he  may  come  in  and  prove 
subsequently,  he  can  only  do  so  on  the  footing  of  that  status  which 
he  had  when  the  winding-up  order  was  made :  he  will  make  his 
proof  with  reference  to  his  rights  at  that  time ;  he  will  only  be 
entitled  to  claim  in  respect  of  his  original  right  to  an  indemnity, 
and  can  have  nothing  more  on  account  of  it  than  he  was  entitled 
to  at  the  time  of  the  winding-up  order.  Looking  at  all  the  sur- 
rounding circumstances  of  such  a  case  as  this,  it  may  be  said  that 
the  dividend  may  be  either  a  pound  or  a  shilling.  Possibly.  But 
if  a  man  chooses  to  wait  some  time  before  he  carries  in  his  proof,  he 
must  not  be  allowed,  on  account  of  the  time,  to  claim  more  interest 
than  he  would  be  entitled  to  if  he  went  in  at  the  winding-up. 
Subsequent  events  may,  perhaps,  give  him  a  clearer  estimate  of' 
the  actual  value  of  his  proof;  but  what  he  must  prove  for  in  such 
a  case  as  this  is  its  estimated  value  at  the  time  of  the  winding-up, 
and  no  more.  To  hold  otherwise  would  be  to  allow  of  uncertain 
proofs,  to  the  great  injury  of  a  company.  **  Uncertain,"  because, 
leaving  the  full  amount  to  be  claimed  against,  and  paid  by,  the 
company  to  depend  upon  ''  when "  the  claimant  might  choose  to 
come  in  and  prove.  Without,  therefore,  saying  a  creditor  must 
come  in  and  prove,  under  the  158th  section  and  the  orders  referred 
to,  at  any  one  given  time,  or  be  precluded  for  ever,  he  must  come 
in  when  he  does  on  his  rights  at  the  time  when  the  winding-up 
order  is  made.  Those  rights  in  this  case  gave  Mr.  Hughes  only 
the  power  to  prove  for  the  estimated  value  of  his  suretyship 
indemnity  then,  and  nothing  more. 

The  £6  46.  2d.  has  been  disallowed  already,  and,  for  the  reasons 
alleged,  we  ask  that  the  £23  Ts.  6<2.  may  be  also  disallowed,  and 

(1)  Law  Rep.  6  Ch.  655. 
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V.-O.  W.     the  order  of  the  9th  of  January,  1872,  discharged  or  yaried 
1872        accordingly. 


In  re 
Imtsr- 

natiokal 


CcwtSact  CO.  March  23.    Sib  John  Wickbns,  V.O.  :— 
HuoEQEs'         ^^*s  <^^^  raises  a  question  of  some  importance,  which  is  said  to 
^J^'      arise  now  for  the  first  time  in  a  neat  form. 

Mr.  Hughes  took  twenty  shares  in  the  London  Wharws  Company, 
as  nominee  of  and  trustee  for  the  International  Ooniract  Com- 
pany. On  those  shares  a  call  of  £2  IO5.  each  was  made  in  June, 
1866.  In  July  of  that  year  the  Intemationai  Contract  Com- 
pany  was  ordered  to  be  wound  up,  the  call  being  still  unpaid. 
In  November,  1866,  another  call  of  £2  10s.  was  made.  In  May, 
1871,  the  liquidator  of  the  Wharves  Company  (then  also  under 
liquidation)  brought  an  action  against  Mr.  Hughes  for  the  two 
calls,  amounting  to  £100,  with  £23  7s.  6(2.  for  interest.  He  obtained 
judgment  for  that  amount,  and  £6  4s.  2d.  costs.  Mr.  Hughes  paid 
these  sums,  and  claimed  to  prove  against  the  Intemationai  Con- 
tract Company  for  the  amount.  The  claim  came  before  me  in 
Chambers,  and  was  disallowed  by  me  as  to  the  costs,  but  allowed 
as  to  the  principal  and  interest;  and  the  o£ficial  liquidator  of  the 
Intemationai  Contract  Company  now  appeals  against  the  allow- 
ance of  the  interest.  I  may  explain  that  I  disallowed  the  costs 
as  costs  incurred  by  Mr.  Hughes  in  seeking  to  get  rid  of  his 
liability  and  throw  it  on  the  company,  and  that  I  allowed  the 
interest  on  the  simple  ground  that  the  contract  was  to  indenmify 
against  both  principal  and  interest ;  and  that  the  right  to  sue  on 
it  for  the  amount  actually  paid  could  not  be  affected  by  the  ques* 
tion  whether  the  payment  was  for  the  one  or  the  other.  It  may 
be  stated  that  dividends,  amounting  together  to  5s.,  have  been 
already  paid  to  the  creditors  generally  of  the  International  Con- 
tract  Company.  The  objection  to  my  decision  is  founded  on 
an  artificial  rule  which  has  been  applied  to  companies  wound  up 
under  these  Acts ;  and  which,  having  been  laid  down  by  the  Lords 
Justices,  is  absolutely  binding  on  me.  The  rale  is  this :  that  the 
winding-up  order  shall  nullify,  as  between  the  creditorcf,  all  con- 
tracts for  payment  of  interest  But  after  all  the  creditors  are  paid 
their  principal  debts  it  leaves  the  claim  for  interest .  to  operate 
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against  any  surplus.  That  rule  was  first  laid  down  in  the  Warrant     Y.-O.  W. 
Finance  Company^ z  Case  (1).  A  decision  on  the  point  was  rendered       1872 
necessary  by  that  pronounced  by  the  full  Court  in  In  re  East  of      jnre 
England  Banking  Company  (2)  as  to  the  illegah'ty  of  the  26th    Jj^j, 
rule,  which  had  been  come  to  in  the  previous  November.     No  CoktractCo. 
doubt  this  latter  decision  only  followed  what  had  been  laid  down     Hughes' 
by  Lord  WesOmry,  and  followed  by  the  Master  of  the  Bolls,  in       Jjl"" 
In  re  Herefordshire  Banking  Compamy  (3).    But  the  full  effect  of 
this»  and  the  consequent  necessity  for  laying  down  a  rule  as  to 
interest,  seems  hardly  to  have  been  considered  before  the  Warrant 
Finance  Compamfs  Case.    That  case  is  to  be  taken  as  settling 
the  law  on  the  point,  not  as  merely  laying  down  a  rule  of  practice : 
Ex  parte  Contract  Corporation  (4) ;   so  that  it  governs  analogous 
cases,  and  not  only  those  within  its  terms.  The  question  before  me  at 
present  is,  whether  this  rule,  relieving  (as  it  does),  for  certain  pur- 
poses, an  insolvent  company  in  liquidation  from  a  liability  to  pay 
interest,  relieves  it  also,  for  the  same  purposes,  from  a  contract  to 
indemnify  a  third  person  against  the  payment  of  interest  ?    If  so, 
the  Warrant  Finance  Company^  Case  was  at  variance  with  the 
In  re  Naiional  Finance  Company  (5),  though  Lord  Justice  Setwyn, 
who  concurred  in  the  decision  of  both  cases,  expressly  disclaimed, 
in  the  latter,  any  intention  to  dissent  from  any  previous  decision. 
Still,  if  the  latter  decision  is  really  inconsistent  with  the  former,  it 
must,  of  course,  prevail.    It  is  in  all  cases  difficult  to  say  whether 
an  artificial  rule  is  or  is  not  to  be  extended  to  cases  analogous  to 
those  within  it,  but  not  being  one  of  them.   The  assumed  principle 
on  which  the  Warrant  Finance  Company's  Case  is  made  to  rest 
seems  to  be  that  every  delay  in  paying  debts,  after  the  winding-up 
order,  is  to  be  considered  as  a  delay  occasioned  by  the  Court, 
which,  pending  that  delay,  prevents  creditors  whose  debts  do  not 
bear  interest  from  onverting  them  into  interest-bearing  debts; 
and  that  consequently  the  rights  of  the  creditors,  as  between  them* 
selves,  are  definitively  fixed  when  the  winding-up  order  is  made. 
It  would  follow  that  a  person  having  at  that  time  a  contingent 
claim  against  the  company  must  be  entitled  to  prove  for  the  then 

(1)  Law  Rep.  4  Ch.  643.  (3)  Law  Hep.  4  Eq.  260. 

(2)  Ibid,  4  Ch.  643.  (4)  Ibid.  3  Ch.  112. 

(6)  LawRep.  3Ch.  791. 
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Y.-aw.  estimated  amount  of  it,  and  never  acquires  any  further  rights 
1872  whatever  payments  he  may  afterwards  make  in  respect  of  it;. 
jn^       subject  alwayp  to  this — ^that  the  amount  of  the  claim  is  left  open 

hSIl    ^  ^  reconsidered  by  the  light  of  any  circumstances  that  may 
CoNTBAGT Go. arise   before  the  assets  are   finally  distributed;    or,  in   other 

HuGHn'     words,  the  actual  emergence  during  the  winding-up  of  a  debt 

ilf*      which  was  contingent  when  the  order  was  made,  is  only  material 

as  defining,  to  some  extent,  the  amount  at  which  the  contin- 
gency ought  to  have  been  estimated,  and  gives  no  new  right. 
If  that  be  the  true  view,  the  proof  in  the  present  case  seemis 
wrong,  not  only  as  respects  the  sum  for  interest^  which  is,  but 
the  sum  for  principal,  which  is  not,  objected  to.  The  proof 
ought  to  have  been,  not  for  a  sum  paid  for  priacipal  and  a  sum 
paid  for  interest,  but  for  the  estimated  amount  of  the  company  & 
liability  at  the  date  of  the  winding-up  order ;  which  I  suppose 
would  have  been  much  larger,  and  which  certainly  would  have 
been  a  different  sum.  The  question  then  arises  whether  the  claim^ 
having  been  admitted  for  principal  and  interest  actually  paid,  can 
be  objected  to  as  regards  the  latter,  only  on  a  principle  according 
to  which  the  whole  claim  was  misconceived;  and  whether  the 
Ciourt  ought  to  interfere  in  such  a  case  where  the  whole  sum 
proved  is  probably  no  larger  than  what  might  have  been  properly 
proved  ?  It  seems  to  me  that  if  the  proof  for  interest  had  been 
made  as  a  claim  against  the  surplus  only,  after  all  the  principal 
debts  are  paid,  the  Court  would  not  have  been  compelled  to  disturb 
it.  But  as  I  understand  the  practice,  it  must,  if  admitted,  entitle 
the  claimant  to  immediate  dividends ;  and  it  therefore  becomes 
necessary  to  inquire  whether  he  has  a  right  to  them.  Mr.  Hughes' 
had,  at  the  date  of  the  winding-up  order,  a  right  to  indemnity 
from  the  Intematiandl  Company  against  any  calls  which  might  be 
made  by  the  Wharves  Company  on  the  twenty  shares  for  which  he 
was  responsible.  That^  though  a  right  to  an  indemnity  against 
interest^  as  well  as  principal,  would  not  be  increased  by  that 
circumstance  (I  exclude  the  consideration  of  a  fractional  sum  for 
interest  which  may  have  accrued  before  the  winding-up  order). 
The  present  value  of  a  liability  to  pay  £100  at  a  future  time  is 
not  increased,  for  the  purpose  of  such  a  proof,  by  the  &ct  that» 
if  not  paid,  it  will  bear  £20  per  cent,  interest.    It  was  held  in 
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Hawkins  r.  MaUby  (1)^  that  in  any  case  the  indemnity  is  against  V.-G.  W. 

ordinary  interest  only.    Bnt  'the  remark  wonld  seem  true  inde-  1872 

pendently  of  any  such  rule.    Therefore  the  circumstance  of  the  jj^  „ 

calls  bearing  interest  would  not  have  increased  the  amount  of  ^^!!J5*\ 

O  NATIONAL 

proof.      The  dividends  on  such  a  proof  go  to  a  fund  which  is  Contract  Co. 

set  apart  to  answer  the   possible   claim  of  Mr.  Suffhes.     But     Hugses' 

if  Mr.  Hughes,  in  consequence  of  his  discharging  a  liability       J^' 

against  which  the  fund  was  intended  to  provide,  becomes  entitled 

to  part  of  it,  it  can  only  be  that  part  of  it  which  was  staked 

to  answer  the  liability  which  he  discharged.     If,  for  instance, 

he  had  been  allowed  to  prove  for  £200  as  the  value  of  his 

liability  at  the  winding-up,  and  £25  per  cent,  on  that  amount 

had  been  carried  over  to  an  indemnity  fund,  he  would  not,  in 

respect  of  the  payments  which  he  had  made,  be  entitled  to  £25  per 

cent  on  the  principal  and  interest  which  he  had  actually  paid, 

but  only  £25  per  cent,  on  an  aliquot  part  of  the  principal  sum 

proved  for.    Yet  the  admission  of  his  proof  as  tendered  would 

give  him  immediately  £25  per  cent,  on  both  principal  and  interest. 

It  seems  to  me,  therefore,  that  I  cannot  help  deciding  the  point ; 

and  that,  even  if  I  should  think  the  rule  in  question  is  unjust  in 

its  application  to  a  case  like  the  present,  and  that  no  such  case  was 

contemplated  when  it  was  laid  down,  I  must  follow  it,  if  it  cannot 

be  departed  from  without  disturbing  the  symmetry  of  the  law. 

No  doubt  in  Mmf's  Case  (2),  which  arose  in  this  very  winding-up, 

a  view  seems  to  have  been  adopted  by  the  Court  of  Appeal  not 

necessarily  consistent,  and,  in  fact,  apparently  inconsistent,  with 

what  I  consider  the  principle ;  but  the  particular  point  in  question 

was  not  argued.    No  doubt,  also,  cases  might  be  put  shewing  that 

my  view  would  lead  to  singular  or  unjust  consequences  in  certain 

cases.    But  more  singular  and  more  unjust  consequences  (if  the 

rule  in  the  Warrant  Finance  Campant/'s  Case  (3)  is  once  admitted) 

would  seem  to  flow  from  the  contrary  view.    Therefore  I  think  my 

own  view  in  Chambers  immaintainable,  and  I  now  disallow  the 

claim  for  the  interest ;  but  without  prejudice  to  the  Respondent's 

carrying  in,  if  he  thinks  fit  to  do  so,  a  claim  for  the  estimated 

value  of  his  right  to  indemnity  at  the  time  of  the  winding-up. 

(1)  Law  Rep.  6  Eq.  605-509 ;  4  Ch.  200.  (2)  23  L.  T.  (N.  S.)  643. 

(3)  Law  Eep.  4  Ch.  643. 
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V.-C.  W.  Subject  to  any  objection  on  the  liquidator's  part,  I  propose  to  give 
1872  Mr.  Hughes — whose  case  is,  I  understand,  a  representatiTe  one — his 
j^       costs  out  of  the  estate. 


Inter- 
national 


CkMmACT  Co.     Solicitors  for  the  OfiScial  Liquidator :  Messrs.  Leuns,  Munns,  it 
Ci^iM.  Solicitors  for  Mr.  Hughes :  Messrs.  Singleton  &  TaUershall. 


V.-C.  w. 

1872 
March  23. 


Jn  re  WILKINSON'S  MORTGAGED  ESTATES. 

Mortgagee  in  Possession — Pouuer  of  Sale — BUI  filed  for  Redemption — PttUion 
under  25  <fe26  Vict,  c.  108 —  Sale  of  Surface  separate  from  Minerals  allowed. 

Mortgagees  in  possession  with  a  power  of  sale,  after  filing  a  bill  for  fony 
closure,  and  setting  down  the  cause  for  hearing  on  motion  for  a  decree, 
presented  a  petition,  not  intituled  in  the  cause,  but  in  the  matter  of  the 
25  &  26  Vict.  c.  108,  for  liberty  to  sell  the  surface,  excepting  the  mines  and 
minerals,  of  the  hereditaments  comprised  in  the  mortgage  deeds : — 

JMd,  that  they  were  entitled  to  the  order  asked. 

Petition. 

By  an  indenture  dated  in  July,  1841,  Oeorge  Yeldham  Wilkinson 
granted  and  released  to  Hdward  Dodd  certain  hereditaments,  in* 
eluding  Tapton  Mansion  House  and  other  buildings,  and  a  park  and 
grounds  adjoining  (except  the  mines  and  minerals  lying  under  the 
said  lands),  to  secure  the  repayment  of  £3000  and  interest  The 
deed  contained  the  usual  proviso  for  redemption.  There  were 
numerous  subsequent  mortgages  of  the  same  property ;  in  some  of 
them  the  mines  and  minerals  were  excepted,  and  in  others  they  were 
not.  By  an  indenture  in  April,  1849,  Dodd,  with  the  concurrence 
of  Wilkinson^  assigned  his  debt  and  security  to  the  Petitioners  Bett^ 
who  at  the  same  time,  on  the  same  security,  advanced  to  Wilkinson 
a  sum  of  £7000.  The  Petitioners  Belt,  who  had  obtained  assign- 
ments of  nearly  all  the  subsequent  mortgages,  entered  into  pos- 
session of  the  mortgaged  hereditaments.  Their  deeds  contained 
the  usual  power  of  sale,  and  under  it  they  had  sold  portions  of  the 
property  to  various  purchasers.  They  had  also  sub-mortgaged  to 
the  Petitioner  Herbert. 
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WUkinsan  had  settled  the  equity  of  redemption  upon  himself     V.-0.  W. 
and  his  wife  for  life,  and  after  the  death  of  the  survivor,  upon  the        1372 
children  of  the  marriage,  all  of  whom  had  attained  the  age  of       ^^ 

twenty-one  years.  Wilkinson's 

On  the  22nd  of  April,  1871|  the  Petitioners  BeU  and  Herbert     Estates. 
filed  a  bill  against  Wilkinson  and  his  wife  and  children,  and  other        ""^ 
parties — ^incumbrancers — praying  for  the  usual  accounts  of  what 
was  due  to  the  Plaintiffs  on  the  several  securities  mentioned ;  for 
payment,  or,  in  deflEiult,  for  foreclosure. 

All  the  Defendants  to  the  suit  had  appeared,  and  notice  of 
motion  for  a  decree  had  been  served  upon  them. 

Tapton  Mansion  House  was  of  immense  size,  and  had  not  been 
occupied  for  upwards  of  seven  years.  On  the  16th  of  February, 
1872,  Mr.  Charles  Mdrkham  offered  to  purchase  the  mansion  house, 
park,  and  grounds  for  the  sum  of  £10,000,  and  a  conditional  agree- 
ment had  been  entered  into  for  the  sale  thereof  to  him.  The 
Petition,  which  was  not  intituled  in  the  cause,  bat  in  the  matter  of 
the  25  &  26  Vict  c.  108,  stated  that  it  would  be  advantageous  to 
all  persons  concerned  if  liberty  were  given  to  exercise  the  power 
of  sale  so  as  that  the  mansion  house  and  lands  could  be  disposed 
of;  and  the  Petitioners  prayed,  first,  that  as  to  the  mansion  house, 
park,  and  grounds,  they  might  be  at  liberty  to  sell  the  sur&ce 
separately  from  the  coals,  mines,  and  minerals  in  and  under  the 
same ;  and  secondly,  that  as  to  all  the  hereditaments  comprised  in  * 
the  mortgages,  they  might  be  at  liberty  to  sell  the  surface  sepa- 
rately from  the  coals,  mines,  and  minerals  in  and  under  the  same. 

Mr.  Hardy,  Q.C.,  and  Mr.  Lanffworthy,  for  the  Petitioners,  sub- 
mitted that  this  was  a  case  which  came  within  the  provisions  of 
the  25  &  26  Yici  c.  108,  notwithstanding  that  there  was  a  pending 
foreclosure  suit,  for  this  was  not  a  Petition  in  the  siiit,  but  under 
the  statute  only ;  that  the  Petitioners  were,  without  the  aid  of  the 
Courts  entitled  to  dispose  of  the  property  under  their  power  of  sale ; 
and  that  they  only  required  the  aid  of  the  Court  for  the  purpose 
of  exercising  that  power  in  the  most  beneficial  manner  to  the  per- 
sons interested  in  the  hereditaments,  which,  being  situate  in 
a  mining  districti  it  was  obvious  could  be  more  advantageously 
disposed  of  if  there  were  an  option  to  sell  the  surface  separately 
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y.-C.  w.     from  the  minerals.    The  Court  was  not  asked  to  sanction  any  par- 

1S72        ticular  contract;  and  the  Petitioners  would  take  upon  themselres 

jn  re       ^^  the  responsibility  of  any  sale.    [They  referred  to  In  re  Pryse's 

Mo^i^I^S  iSrfafeg  (1),  In  re  Beaumones  Mortgage  Trtkds  (2),  and  LadM  v. 

Mr.  C.  BaJI^  for  a  puisne  incumbrancer,  supported  the  Petition. 

Mr.  Davenport,  for  the  wife  and  some  of  the  children  of  the 
mortgagor,  opposed  the  Petition,  contending  that  no  such  order  as 
that  asked  for  could  be  made  under  the  circumstflmces  of  this 
case — a  mortgagee's  suit  having  been  instituted  by  the  Petitioners, 
and  the  cause  set  down  for  hearing,  and  the  Petition  not  being 
intituled  in  the  cause. 

Mr.  Ince,  for  a  puisne  mortgagee,  also  opposed,  submitting  that 
the  statute  did  not  apply  to  mortgagees,  the  cases  cited  on  behalf 
of  the  Petitioners  did  not  apply,  the  orders  there  being  made  on 
unopposed  applications  to  the  Court 

Sir  John  Wickens,  V.C.  : — 

The  decision  in  In  re  Beaumont's  Mortgage  Trusts  is  conclusiye 
to  shew  that  the  statute  25  &  26  Vict.  c.  108  applies  to  mortgagees 
as  well  as  to  trustees.  I  am  not  asked  to  sanction  any  particular 
contract,  which  I  might  have  had  some  di£ficulty  in  doing,  or  to 
authorize  a  sale  pending  a  foreclosure  suit,  which^  if  my  consent 
were  necessary,  I  should  have  no  difficulty  in  doing. ' 

The  evidence  satisfies  me  that  the  exercise  of  the  power  of  sale 
will  be  more  productive  if  the  surface  and  mines  are  sold  sepa- 
rately ;  and,  therefore,  that  there  is  a  primd  facie  case  for  giving 
the  leave  asked  for.  I  am  also  satisfied  that  the  order  may  be 
made  notwithstanding  the  opposition  of  one  of  the  later  mortga- 
gees, or  the  mortgagor.  In  this  respect  In  re  Beaumonfs  Mort- 
gage Trusts  is  an  d  fortiori  case,  because  it  was  there  held  that 
the  appearance  of  the  subsequent  incumbrancers  might  be  dis- 
pensed with.     I  conceive,  therefore,  that  Vice-chancellor  Sir 

(1)  Law  Bep.  10  £q.  531.  (2)  Law  Rep.  12  £q.  86. 

(3)  2  Sm.  &  Giff.  278. 
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J2.  Malins  would  have  held,  if  necessary^  that  the  mortgagor  could     Y.-C.  w. 
be  dispensed  with.    But  independently  of  thief,  I  should  be  most        1872 
unwilling  to  lay  down  a  rule  which  might  give  a  subsequent  in-       in  n 
<5umbrancer  with  the  remotest  possible  interest,  or  a  mortgagor  ^^^^^E,'f 
whose  equity  of  redemption  might  be  worth  nothing,  a  position     BeTArow. 
which  would  enable  him  to  get  bought  off  by  refusing  to  allow 
ihe  mortgagee  to  exercise  his  power  of  sale  in  a  manner  which  he 
thinks  on  good  grounds  the  most  advantageous.    It  seems  to  me 
that  I  ought  to  give  these  mortgagees  liberty  to  exercise  their 
power  of  sale  by  selling  the  surface,  excepting  as  to  all  the  here- 
ditaments comprised  in  the  mortgage  deeds  generally,  the  mines 
.and  nunerals  in  and  under  such  hereditaments. 

Solicitors :  Messrs.  Parker,  Booke,  d;  Parkers ;  Messrs.  Daviea, 
Campbell,  Beeves,  dt  Hooper. 
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March  11. 


C.  J.  B.  Ex  parte  CHARLES. 

^^1  In  re  CHAELES. 

Bankruptcy  Act,  1869,  «.  6,  aub-a,  4,  aa,  69, 80,  auhs,  6,  as.  125, 126 ;  Bankrupiof 
i?Mfe»,  1870,  rr.  16, 17,  26,  252,  25Z—PetUum  for  Liquidation— Adjudica-- 
tion — Jurisdiction — Place  of  Buaineaa, 

C,  db  Co,  had  their  chief  business  offices  at  Sheffield^  and  were  tenants  of 
three  rooms  in  London^  in  which  an  agent  carried  on  business  on  behalf  of 
the  firm. 

On  C,  &  Co,  becoming  bankrupt : — 

EM^  that  the  Bankruptcy  Court  at  Sheffield^  and  not  the  Bankruptcy 
Court  in  LondoUj  had  jurisdiction  in  the  matter. 

IHIS  was  an  appeal  from  an  order  of  the  Registrar  of  the 
County  Goni-t  at  Sheffield,  dated  the  22nd  of  January,  1872, 
adjudicating  the  Appellant,  W.  T.  Charles^  jointly  with  /.  A. 
Charles,  bankrupt,  on  a  petition  filed  by  Messrs.  Bessemer  & 
Co.,  the  act  of  bankruptcy  being  the  filing  of  a  petition  for 
liquidation  by  the  Messrs.  Charles,  under]  sect.  125.  The  peti- 
tion of  Messrs.  Bessemer  was  in  the  usual  form  (Form  10),  and 
contained  the  statement  that  the  debtors  did  not  reside  or 
carry  on  business  witliin  the  district  of  the  London  Bankruptcy 
Court. 

The  Messrs.  Charles,  as  sole  partners  in  the  firm  of  Wm.  Charles 
&  Co,,  earned  on  a  very  extensive  business  as  manufacturers  of 
steel  and  other  articles  at  Sheffield,  and  were  tenants  under  a  lease 
of  three  rooms,  situate  at  Walbrook,  in  London,  two  of  which 
rooms  were  occupied  by  an  agent.  No  stock  of  goods  was  kept  on 
these  premises,  but  only  some  samples  of  their  manufactures.  The 
duty  of  the  agent  was  to  solicit  orders  for  goods  on  behalf  of  the 
firm,  for  doing  which  he  was  paid  by  commission  and  also  by 
salary,  under  the  terms  of  an  agreement  of  the  19th  of  June,  1869. 
The  firm  used  to  insert  the  office  in  Walbrook  as  one  of  their 
places  of  business  on  their  invoices  and  bill  heads.  The  question 
for  the  Court  was,  which  of  the  two  Courts,  the  London  Bank- 
ruptcy Court  or  the  Sheffidd  Bankruptcy  Court,  had  jurisdiction 
in  the  matter. 
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Mr.  LMe,  Q.C.,  and  Mr.  WimUyWy  for  the  Appellant,  W.  T.      a  J.  B. 
Charles:—  1872 


The  effect  of  sect.  59  is  to  attach  to  the  London  Bankruptcy  ^  poru 
Ccr.  .  g^  j^otic..  in  «»e  ot  tt,  bank™,.  ™,di,^  »  "^ 
carrying  on  business  within  its  limits.  The  petition  proceeds  on  0 
an  allegation  which  is  shewn  by  the  evidence  to  be  unfounded. 
Under  the  Bankruptcy  Act  of  1849  (12  &  13  Vict.  c.  106),  s.  6, 
there  was  one  Court  in  Bankruptcy ;  now  the  unity  of  the  Court 
has  gone,  and  instead  thereof  we  have  the  several  Courts  created 
by  the  Act  of  1869,  under  which  Act  great  care  has  been  taken  to 
define  in  what  Court  the  bankruptcy  shall  be  carried  on.  Where 
there  is  a  doubt  as  to  the  validity  of  the  act  of  bankruptcy  on 
which  the  adjudication  is  founded,  the  trustee  w  ill  have  di£Sculty 
in  disposing  of  the  property. 

[They  also  referred  to  sect  6  of  the  Banhrupiey  Act,  1869, 
subnsect  4^  Form  1 ;  sect.  80,  sub-sect.  6 ;  sects.  125,  126 ;  and  to 
the  Bankruptcy  Rules,  1870,  rr.  16, 17,  26,  252,  253,  and  Form 
106.] 

Mr.  De  Oex,  Q.C.,  and  the  Hon.  A.  Thesiger^  for  Messrs.  Bessemer 
and  the  trustee  under  the  bankruptcy,  were  not  called  upon. 

Sir  James  Bacok,  C.J. : — 

I  am  of  opinion  that  the  occupation  of  rooms  in  Wcilbrooh  by  an 
agent,  on  behalf  of  the  Messrs.  Charles  is  not  a  carrying  on  of 
business  in  the  district  of  the  London  Bankruptcy  Court  within 
the  meaning  of  the  words  of  the  Banlcraptcy  Act,  1869.  The  words 
of  the  Act  are  plain  and  precise,  and  business,  in  the  proper  sense 
of  the  word,  the  bankrupts  did  not  carry  on  in  London.  I  am 
of  opinion  that  the  proceedings  were  rightly  commenced  in  the 
County  Court  of  Sheffield,  and  the  appeal  must  be  dismissed  with 
costs. 

Solicitors:  Messrs.  Abrahams  d:  Boffey;  Messrs.  Johnson  & 
Weather  alls,  agents  for  Messrs.  BurdeJcin,  Smith,  &  Bye  Smith, 
Sheffield. 
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AGCEPTAKGE  OF  BBABXB—Coniributoru—Di' 
redor  hound  to  take  Qualificatiori'— Agency  ofAUot- 
ment  CommitteeJi  H,  allowed  his  name  to  be 
atlvortiBed  as  a  director  of  a  company,  and  was 
present  at  a  board  meeting  at  which  an  allotment 
committee  waa  appointed.  The  committee  allotted 
him  fifty  shares,  wliich  was  the  qualification  for  a 
director ;  but  he  never  applied  for  shares  or  re- 
ceived a  notice  of  allotment.  He  subsequently 
signed  a  cheque  of  the  company  as  a  director,  but 
his  signature  was  treated  by  the  bank  as  insuf- 
ficient, his  name  not  having  been  pent  in  as  au- 
thorized to  sign  cheques:— irc/<i,  that  by  acting 
as  a  director  he  became  liable  to  take  the 
number  of  shares  required  as  a  qualification : — 
Jleldr  also,  that  the  allotment  committee  were  his 
agents  for  the  purpose  of  the  allotment  to  him, 
and  it  was  not  necessary  to  give  him  notice  of  the 
allotment.  In  re  Great  Oceanic  Telegbaph 
Company.    Habward's  Case  -         -       80 

2. Contract  to  take  Shares— Letter  of  Allot- 


ment Poetedy  htU  not  Beceived— -Erroneous  Address 
given  by  the  ApplicantJ]  A.  applied  for  shares  in 
a  company.  Shares  were  allotted  on  the  15th  of 
March,  1866,  and  the  letter  of  allotment  posted  on 
the  16th,  but  owing  to  the  applicant  having  omitted 
to  add  tho  name  of  the  post  town  "  Dublin "  to 
his  address,  the  letter  miscarried,  and  was  re- 
turned to  tho  company,  who  immediately  for- 
warded it  through  the  brokers  at  Dublin  on  the 
20th  of  March.  The  letter  was  delivered  on  the 
21st,  but  in  the  meantime  the  applicant  had 
written  on  the  20th  a  revocation  of  his  application 
for  shares,  and  subsequently  repudiated  the  allot- 
ment, and  demanded  a  return  of  his  deposit.  No 
steps  were  taken  by  il.  to  have  his  name  removed 
from  the  register  of  shareholders,  and  calls  made 
by  the  company  were  not  enforced  against  him : — 
Heldy  that  the  miscarriage  of  the  first  letter  of 
allotment  being  caused  by  the  incorrect  address 
furnished  by  A.  himself,  the  contract  was  complete 
at  the  time  when,  but  for  A*8  fault,  the  letter 
would  have  been  delivered : — Heldj  also,  that  the 
letter  posted  on  the  20th  of  March  was  posted 
within  a  reasonable  time,  and  was  a  fi;ood  notice 
of  allotment ;  and  that  A,  was  a  contrioutory.  Jn 
IifPEBiAL   Land  Coupant   of   Marseilles. 
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AOGOXMODAnOH  W0BK8— Bail  way  company  45 
See  Specifio  Pebfobhance  or  Wobks  on 
Plaintdt's  Land. 
Vol,  XIII.— £q.  3 


AOCOVHT — Complication— Jurisdiction  of  Chan- 
cery -----  1^ 
See  Building  Contract. 

ACKHOWLEDOMXHT—Statute  of  Limitations 

See  LrarrATiONS,  Statute  op.  [281 

ACdUIXSGEKCE— Breach  of  trust— Testamentary 
guardian      -  -  -  -       86 

See  Testamentaby  Guabdian. 

ASKIKIBTSATIOK— Liability  of  trustees  for  not 
calling  in  investments        -  -     "^^ 

See  Investment  by  Tbustees.    1. 

Locke  King's  Act — ^Interest  on  land  - 

See  Locke  Kino's  Act.    1. 
Locke  King's  Act— Vendor's  lien 

See  Locke  Kino's  Act.    2. 
Mortgage  by  testator— Tacking 

See  Tacking  by  Mobtgagee.  n 

^—^  Purchase-money  of  estate   contracted  to  bo 

sold    -  -  -  -  -     417 

See  Rescinded  Contbact. 
Suit  by  mortgagee — Payment  of  mortgage 

— Six  months'  interest       -  -     176 

See  MoBTGAGE  OF  Kevebsion. 

Suit  for— Costs  -  -  -  -     232 

See  Investment  by  TBUffiEES.    1. 
Suit  for— Death  of  accounting  trustee-    139 

See  Appointment  of  BEPBESENTATiva 
ADVAKCXIUEITT — Purchase  of  commission    260 

See  Failube  of  Pubpobe  of  Legacy. 
ASVZBTISSMXHT  —  Claims   against   testator — 

Liability  of  executors         -  -     484 

See  Bbeaoh  of  Tbust  by  Testatob. 
AFFIDAVIT — Documents — Sufficiency      -     €02 

See  Pboduction  of  Docvmentb. 
AFTEB-ACQUnUBD   FBOFERTT  —  Covenant   to 

settle  reversionary  interest  -     296 

See  Covenant  to  settle. 
AGSHT — Architect— Employer       -  -         1 

See  Building  Contbact. 
Company — Allotment  committee 

See  Acceptance  of  Shabes.    1. 

A0BEE1IZHT— Arbitration  - 

See  Building  Contbactf. 
Lease— Letters -Statute  of  Frauds 

See  Agbeement  by  Leitebs. 

—  Mortgage — Specific  performance 

See  Agbeement  fob  Mobtoage. 
AGSEEMSHT  BT  LXTTBB8 — Agreemenifor  Lease 
—Memorandum  in  Writing—Statute  of  Fraude,} 
B  2 
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AOSSSXEHT  BT  LETnBBB--e<mtinued, 

A  bill  for  spociflo  performanco  alleged  a  verbal 
agreement  for  the  leaae  of  a  house  by  the  Plaintiff 
to  the  Defendant  for  seven  years  from  Michaelmas, 
1870,  followed,  first,  by  a  letter  from  the  Defendant 
to  the  Plaintiff^  which  did  not  state  when  the  term 
was  to  commence,  and,  secondly,  by  another  letter 
of  the  Defendant  to  the  Plaintiff,  in  which,  after 
referring  to  the  previous  letter,  the  Defendant 
stated  that  he  thought  it  best  to  say  that  it  was 
clearly  understood  on  his  part,  that  the  Plaintiff 
agreed  to  let  the  house  for  seven  years  from 
Michaelmas,  1870,  upon  certain  conditions  therein 
mentioned,  some  of  which  the  Plaintiff  did  not 
admit  to  form  part  of  the  alleged  verbal  agree- 
ment : — Hdd,  that  neither  the  first  letter,  nor  the 
two  together,  constituted  a  memorandum  in  writing 
of  the  alleged  agreement  suffioicnt  to  satisfy  the 
requirements  of  the  Statute  of  Fratid$,  Nesham 
V,  Sklby  -----     191 

AOBEElOarT  TOB  JKORTQAOiE—Speeifie  Per- 
formanceJ]  Where  the  Defendant  had  agreed  to 
execute  to  the  Plaintiff  a  mortgage  of  certain 
leasehold  premises  in  the  usual  form,  containing 
an  absolute  power  of  sale,  in  consideration  of 
money  due,  and  had,  when  requested  to  do  so, 
failed  to  execute  such  mortgage :  The  Court  made 
a  decree  for  specific  performance.    Asutox  v. 

GORRIGAN  -  -  -  -  -         76 

ALIXVATIOH— Forfeiture—Annulment  of  bank- 
ruptcy ,  -  -  -  -  413 
See  FoRFEiTCBE  Clause.    1. 

—  Forfeiture  clause — Liquidation  by  arrange- 
ment -----  464 
See  Forfeiture  Clause.    2. 

ALLOmZHT  OF  SHABX8— Notice  posted  but  not 
received        -  -  -  -     148 

See  Acceptance  of  Shares.    2. 

AXENDICEKT — Special  case — ^Marriage  of  female 
party-  -  -  -  -     462 

See  Special  Case. 

AjiAUiix — Cesser  of— Condition  of  wife  living 
with  son       -  -  -  -     606 

See  Cesser  of  Annuity. 

APFEABAHOE — Substituted  service— Partners  77 
See  Substituted  Service.    1. 

APPLICAnOV  FOB  SHABX8— Co/2(rt[rtttorv— If  iV 
description — Application  in  Name  of  Married 
Woman — Depontions  under  8,115  of  the  Companies 
Act,  1862.]  £f.,  who  was  a  large  shareholder  in  a 
company,  wished  to  take  more  shares,  but  Uie 
directors  refused  to  allow  his  name  to  appear  for 
any  larger  number.  He  then,  at  the  suggestion  | 
of  the  secretary  and  with  the  concurrence  of  a  local  ' 
agent  of  the  company,  sent  in  an  application  for 
shares  signed  Inr  his  daughter  P.,  a  married  woman 
residing  elsewhere,  but  then  on  a  visit  to  him. 
Her  condition  was  not  stated  in  the  application, 
aud  the  father's  residence  was  given.  The  de- 
posits on  application  and  allotment  were  paid  by 
S.f  and  he  received  the  notice  of  allotment  and  a 
dividend  which  was  paid,  and  all  the  notices  re> 
lating  to  the  company,  which  were  posted  to  P.  at 
his  address*  P.  signed  tlie  application  without 
being  informed  or  knowing  what  it  was,  and  never 
told  ner  husband  anything  about  it,  and  neither  of 
them  knew  she  waa  on  the  list  till  an  am>lioation 
was  made  by  theoflSoial  liquidator  i^JSMd,  that 


APPUCATIOH  FOB  BKASEt^eontmued. 

the  case  was  similar  to  that  of  an  application  for 
shares  in  the  name  of  a  fictitious  person,  and  that 
the  name  of  S.  must  be  substituted  for  P.  in  the 
list  of  contributories. — An  application  for  shHns 
in  a  false  nnmc  puts  a  man  in  the  same  positinn 
as  regards  liability,  ad  a  transfer  into  a  false  namf^. 
— Depositions  taken  under  the  115th.  section  of  th'.- 
Companies  Act,  1862.  may  be  used  as  evidence  o-.i 
a  summons  against  the  party  by  whom  they  ha\c 
been  made ;  but,  semblet  notice  of  the  intention  to 
read  them  should  be  given.  In  re  Herculbj  In- 
surance Company.    Pugh  and  Sharman's  Case 

[666 

APFOnVTMZRT-New  trustees— Trustee  Act  333 
See  Trustee  Acts.    2. 

Beprcsentative  for  purposes  of  suit — When 

necessary      -  -  -  -     189 

See  Api-ointment  of  Representative. 
APPOIHTHEHT  BT  BESISUABT  GIFT— JD/rre- 
tion  to  pay  Debts — Bequest  of  Legacies  and  Residftr 
— Deaths  of  Residuary  Legatees — Lapse — Next  of 
Ein^WiUs  Act,  1  Vict,  c.  26,  s.  27.]  S.  !>.,  who 
had,  under  the  will  of  her  late  husband,  a  general 
power  of  appointment  over  a  moiety  of  his  nai- 
duary  estate,  by  will,  in  1869,  after  directing  thjt 
her  debts  should  be  paid,  and  giving  pecuniary 
legacies,  bequeathed  the  rc^^iduo  of  her  penomil 
estate,  which  she  had  any  title  to  or  interest  in, 
unto  her  brothers  and  sisters  M,,  E.,  W.j  and  /. 
equally,  and  appointed  an  executor. — M.  aud  J. 
died  iu  the  lifetime  of  the  appointor : — IfeW,  that 
tlic  next  of  kin  of  the  husband  were  entitled  to  the 
shares  which  M.  and  /.  would  have  taken  if  they 
had  survived  the  appointor.  In  re  Daties' 
Trusts  ------     163 

AFPOIHTMZRT  OF  BEPKEBIllTAxiVJE— Prac- 

tice— Administration  Suit— Death  of  Trustee— 
Bepresentation^lS  &  1 6  Ktc/.  c.  86,  «.  44.]  Where 
one  of  two  trustees  of  an  estate  which  was  bein;; 
administered  in  Court  died  intestate  and,  as  waa 
alleged,  insolvent,  after  a  decree*  for  an  account 
against  himself  and  his  co-trustee,  and  after  the 
certificate  made  in  pursuance  thereof  had  been 
settled  by  the  Chief  Clork,  except  in  some  formal 
particulars: — Kdd,  that  the  proceedings  ooght 
to  be  carried  on  in  the  absence  of  a  leprcsentatiTc 
of  his  estate,  although  considerable  balances  were 
proved  to  be  dac  from  the  trustees,  and  although 
one  of  the  parties  having  the  conduct  of  the  cause 
was  entitled  to  take  out  representation  to  tlio 
deceased  trustee.    Moore  v.  Mobrib  -     139 

ABBITBATIOH— Building  contract  -        1 

See  Building  Contract. 

Costs  of— Lands  Clauses  Act  -  -     624 

See  Vendor's  Lien  against  Bailway 
Company.    2. 

ABCHmcn — Agent— Building  contract  -  1 
Sm  Building  Contract. 

AITOnOH— Before  Chief  Clerk  -  -  849 
See  Sale  before  Chief  Clerk. 

BAHX  OF  SHOLAHD— Eyidence  of  death  of 
fundholder  -  -  -  -  611 
See  Evidence  of  Death.  . 

BANK  PABS-BOOK— Delivery  of  -  -  489 
See  Donatio  Mortis  Causa. 
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BAHKIHO  COMPAinr— Shares— Liability  of  inia- 
tees    -         -         -         -         -     2S2 

See  iHVEffTMEMT  BY  TkU8T££S.      1. 

BAHKBTJPT  TRAHSFEBEE— Tran«/er  of  Shares 

—  Winding-up  of  Company — Creditors*  Deed  by 
Transferee — Liability  to  indemnify  Transferor 
against  CaUs  not  provecible — Bankruptcy  Ad,^  1861,  I 
sects.  153, 154 — PUa^  After  a  transferor  of  shares 
in  a  limited  company  had  executed  the  deed  of ' 
transfer,  but  before  the  transferee  had  executed 
and  registered  it,  the  company  was  ordered  to  be 
wound  up.  About  three  months  after  the  date 
of  the  winding-up  order  the  transferee  executed  a 
deed  of  inspectorship  under  the  192nd  section  of 
the  Bankruptcy  Adtj  1861,  which  was  duly  regis- 
tered, and  contained  the  usual  stipulations  for  a 
release,  and  the  name  of  the  transferor  was  in- 
serted in  the  accounts  delivered  to  the  Chief 
Registrar  with  the  deed  as  a  creditor  for  the 
pui  chase-money.  Tiio  transferor  had  been  placed 
on  the  list  of  contributories,  and  had  paid  calls. 
The  transferee  dior],  and  the  three  Defendants 
were  his  legal  personal  representatives.  The 
transferor  filed  a  creditor's  bill  against  the  repre- 
sentatives of  the  transferee,  prayin<;  a  declaration 
that  the  transferee's  estate  was  liable  for  the 
amoaut  of  the  calls: — //e2ff,  that  the  Plaintiff's 
claim  could  not  have  been  proved  under  the  deed,  \ 
and  a  plea  of  the  deed  was  consequently  over-  ' 
ruled.    lIoLUEs  v.  Syuons    -  -  -       66 

BANKBUFTCY— Annulment— Clause   of   furfui-  I 
ture    -  -  -  -  -     418 

<S<'e  FoRFEiTrKK  Clause,    1.  | 

— —  Disclaimer  by  trustee — Onerous  property  186  i 
See  DiscLADiEU  by  Tristee  in  Bank- 
ruptcy, i 

Examination  of  trustee  -  -     409 

See  Examination  of  Trustee. 

—  Execution  creditor        -  -  -     814  ' 

See  Execution  Creditor. 

Forfeiture  clause — Liquidation  by  arraiijrc- 

ment  -----  464 
See  Forfeiture  Clause.    2. 

Injunction  -  -  -  -     3H 

See  Injunction  in  Bankruptcy. 

^—  Order  and  disposition — Policies  of  insur- 
ance -----  188 
See  Order  and  Disposition. 

— •  Petitioning  creditor's  debt       -  -     809 

See  Petition  I  NO  Creditor. 

—  Place  of  business   of    bankrupt — Jurisdic- 

tion of  District  Court         -  -     638 

See  Place  of  Bu^^inesh. 

— —  Proof — Transferee  of  shares— Liability  to 
indemnify  transferor  -  -       66 

See  Bankrupt  Tiunsferee. 

BAHHB— Undue  publication  of        -  -     869 

See  Undue  Publication  of  Banns. 

BILL  OV  DIBOOYSBT— Libel  in  newspaper—Pro- 
prietors' names  -  -  .  394 
See  Libel  in  Newspaper. 

BILL  OV  BALE— Pledge  of  chattels  *     697 

See  Pledge  of  Chattbls  in  Scotland. 

BBSAOE  07  TBUBT  BT  rWlklfUK-Liability 
of  Executors — Distribution  of  Assets  under  22  dt  28 
Vict,  e,  35, «.  29 — Advertisefiients  for  ClaimsJ]    The 

3  B 


BREAOE  OF  TBUVT  BT  TEBTATOB— eoitfrnuccf. 

executors  of  a  testator,  whose  estate  was  liable  to 
replace  trust  money  in  consequence  of  a  breach  of 
trust  :~HeU,  not  protected  from  liability  under 
22  &  23  Vict.  c.  35,  s.  29,  tliey  having  only  issuc:l 
notices  for  claims  against  the  testator's  estate,  to 
be  sent  in  within  three  weeks,  by  advertisement 
in  local  newspapers  in  the  neighbourhood  where 
the  testator  resided,  and  not  in  the  London 
Gazette.    Wood  v.  Weiohtman       -         *     434 

BBIOK-TEBLI^Boyalties— Tenant  for   life  and 
remainderman         ./  •  -     263 

See  Royalty. 

BTTILDEB  —  Summons  against  —  Metropolis 
Management  Act    -         -  -     889 

See  General  Line  of  Buildings. 

BinLDIKa  QOVrEAffS  —  Arbitration  Clause-- 
Agreement  as  to  price  between  Architect  and  Em- 
ployer —  Extra  Works  —  Complicated  A  ccou nt — 
Jurisdiction,']  An  architect  entered  into  an  under- 
taking with  his  employer  that  a  house  should  bo 
erected  for  a  sum  not  exceeding  £1 5,000,  incliuling 
architect's  commission  and  aU  expenses,  and  en- 
gaged the  services  of  a  builder  who,  without  being 
informed  of  the  undertaking,  ^ave  an  estimate 
bssed  on  quantities  given  him  oy  the  architect, 
and  entered  into  a  contract  with  the  employer  for 
the  completion  of  the  work  from  the  architect's 
plans,  and  under  his  superintendence,  for  £13,690, 
with  power  for  the  architect  to  onler  extra  works, 
and  with  a  clause  providing  that  all  questions 
between  the  parties  under  the  contract  should  bo 
settled  by  the  award  of  the  architect — On  a  suit 
by  the  builder  claiming  to  be  entitled  to  be  paid 
by  the  employer  for  nil  quantities  executed  by 
him  beyond  tnose  included  in  his  estimate,  aud 
for  extra  works: — Ifcld,  that  the  account  was  too 
complicated  to  be  taken  at  law,  and  ought  to  be 
taken  in  this  Court: — i/eW,  also,  that  on  tlio 
evidence  the  architect  was  the  agent  of  the  em- 
ployer; that  his  undertaking  having  been  con- 
cealed from  the  builder,  the  arbitration  clause  in 
the  contract  could  not  be  enforced ;  and  that  the 
Plaintiff  was  entitled  to  an  account  for  what  was 
due  to  him  for  any  works  executed  by  him  under 
the  architect's  direction  not  included  in  the  con- 
tract, and  for  any  works  to  executed  under  the 
contract  the  price  for  which  was  not  therein 
included,  and  for  any  variations  made  under  the 
architect's  direction  of  works  included  in  the 
contract.    Kimbebley  v,  Dick  -         -       1 

BUILDIKa  80CIETT— Libellous— Publication 
against  -  -  -  -  619 
See  Injuby  to  Reputation. 

Mortgage  to,  by  executors      -  -     565 

See  Mobtgaqb  by  Executors. 

CALLS — Anticipation  of       -  -  -     255 

See  DiBECTOBs'  Fees. 

Indemnity  again&t — Pjoof  under  creditors* 

deed  ..  -  -  -       66 

See  Bankbuft  Tbaksfebee. 

CAHOELLATIOH  07  SKAXEB  —  Winding-up-^ 
Contributory — Fower  of  Directors  to  relieve  from 
Contract — Ultra  Ft>e«.]  The  directors  of  a  limited 
company,  who  were  authorized  by  their  articles 
'*to  enter  into,  alter,  rescind,  or  abandon  con- 
tracts, in  Buch  manner  as  they  should  think 
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OAHCELLATIOH  OF  OTT ARTW—  eoTttinued. 

fit,"  and  also,  by  another  clause  in  their  articles, 
with  the  previous  sanction  of  a  general  meeting, 
to  purchase  the  company's  shares,  or  reduce  or 
cancel  unissued  or  forfeited  shares,  accepted  an 
offer  from  T.,  their  paid  secretary,  to  take  1000 
shares  in  order  to  raise  money  for  the  purposes  of 
the  company.  After  T.  had  taken  and  paid  for 
850  of  the  shares,  he  resigned  his  secretaryship, 
and  the  directors,  in  consideration  of  Lis  resig- 
nation, resolved  to  relieve  him  from  fmiher  pay- 
ments in  respect  of  such  shares  as  he  had  agreed 
to  take.  The  oompanv  was  subsequently  wound 
up  : — HM,  that  the  directors  had  not  acted  uUra 
ffirea  in  relieving  T.  from  his  obligation,  and  that 
T,  was  not  a  contributory.  In  re  Nanteos 
OoNBOUB  Company.    Thomas'  Case  -         -     437 

8. Winding-up — Contributory — Allotment — 

Attempted  Withdrawal,']  Upon  the  purchase  of 
the  business  of  company  X.,  and  amalgamation 
with  the  purchasing  company  (B,),  the  share- 
holders in  company  A,  were  entitled  to  receive 
shares  in  the  amalgamated  company  in  exchange 
for  tlie  shares  held  by  them  in  company  X.,  and 
a  form  of  application  was  sent  to  the  A.  sliare- 
holders  for  their  signature,  requesting  an  allotment 
of  shares  in  the  amalgamated  company,  with  an 
agreement  to  accept  the  same,  and  an  authority 
to  insert  their  names  in  the  register  of  shareholders. 
— X,  one  of  the  A.  directors  and  shareholders, 
signed  the  form  of  application  for  fifty  shares, 
and  a  resolution  was  passed  on  the  22nd  of  April, 
18(39,  and  confirmed  on  the  29th,  for  allotting 
the  same  to  bim.  On  the  15th  of  May  X.  wrote 
withdrawing  his  application,  as  he  had  determined 
to  take  no  shares,  re(]^uesting  the  directors  not  to 
allot  any  shares  to  hira,  and  to  return  his  appli- 
cation. The  consideration  of  this  letter  wns 
from  time  to  time  postponed,  and  X  was  put  off 
with  assurances  that  no  shares  had  been  allotted 
to  him.  On  the  15th  of  August,  in  answer  to  a 
letter  from  X*8  solicitor,  threatening  immediate 
legal  proceedings  to  restrain  the  company  from 
placing  his  name  on  the  register  as  a  shareholder, 
unless  the  promised  minute  cancelling  his  appli- 
cation for  shares  was  received  by  return  of  post, 
the  solicitor  of  the  company  wrote  stating  that  at 
the  last  meeting  of  the  directors  ''a  resolution 
was  passed  cancelling  the  allotment  of  shares  to  " 
X.  No  entry  of  such  a  resolution  was  to  be 
found  in  the  minute  books,  and  its  existence  was 
denied  by  one  of  the  directors  who  was  present  at 
the  meetings  before  nnd  after  the  15th  of  August : 
Held,  that  X.  was  liable  as  a  contributory,  the 
allotment  of  shares  to  him  being  complete  by  the 
terms  of  the  arrangement  l^tween  the  two 
companies,  as  soon  as  the  resolution  acceding  to 
his  application  was  entered  in  the  book;  and 
that,  independently  of  there  being  no  evidence 
that  the  allotment  was  ever  cancelled,  the  directors 
had  no  power  to  release  a  shareholder  who  wished 
to  have  his  shares  cancelled.  In  re  United 
FoBTs  Company     Adams*  Case.     -         -     474 

CAPITAL  AHD  IKCOME— Royalties         -     868 
See  Royalty. 

OASBB^Aslon  v.  MereditJi  (Law  Rep.  11  Eq.  601) 
not  followed  ...     406 

See  Pabtition  Si  rr.    4. 


OAflES    continued. 

Case  v.  Droeier  (5  My.  &  Cr.  246)  IbUowed 

See  Remoteness.  [66 

D*Almafne  v.  Moseletf  (1  Drew.  629)  followed 

See  Conversion.    2.  [188 

Dixon  V.  Holden  (Law  Rep.  7  Eq.  488) 

observed  upon  -  -  .  519 
See  Injuby  to  Reputation. 

-—  Dunnage  v.  White  (1  Jac.  &  W.  583)  fol- 
lowed -  -  -  -  188 
See  Conversion.    2. 

Earlom   v.    Saundere    (Amb.  240)   dbtin- 

guished        -  -  -  -      83 

See  Convebsion.    1. 

Lloyd  V.  Uoyd  (Law  Rep.  2  Eq,  722)  dis- 
tinguished -  -  -  -  418 
See  FoBPErruBE  Clause.    1. 

Maryport  RaUvcay  Act,  In  re  (32  Beav.  397) 

doubted  and  not  followed  -  -     881 

See  Costs  undeb  Lands  Clauses  Act.  1. 

Mildred  v.  Austin  (Law  Rep,  8  Eq.  220) 

disapproved  of  -  -  -  810 
See  Judgment  Cbedptob. 

Bichardson,  In  re  (Law  Rep.  12  Eq.  398) 

varied  -  -  -  -     142 

See  Land  Reoistby  Acr. 

SL  Germans^Earl)  v.  Crystal  Palace  Railasay 

Company  (Law  Rep.  11  Eq.  568)  not 
followed       ....     S61 
See  Vendob's  Lien  ACAiNffr  Railway 
Company.    1. 

Smith's  Case  (Law  Rep.  4  Ch.  611)  dis- 
tinguished -  -  -  -  629 
See  Mutual  Insucance  Society. 

Sioi/t  V.  Swift  (34  Beav.  894)  considered  511 

See  Sepabation  Deed. 

Teat  V.  Watts  (Law  Rep.  11  Eq.  213)  fol- 
lowed .  -  .  -  406 
See  Pabtition  Suit.    4. 

VansittaH  v.  VansittaH  (2  Dc  G.  &  J.  2410 

considered    -  -  -  -    511 

See  Sepabation  Deed. 

Whif£  V.  ChiUy  (Law  Rep.  1  Eij,  372)  dis- 
tinguished -  -  -  -  418 
See  FoRPEiTUBE  Clause.     1. 

CEETinCATE— Defective  suit— Taking  off  file 
See  Revivob  and  Supplement.    2.  [808 

CESSER  OP  AVUmTY-^WiU— Legacy -^Gifl  0/ 
Life  Annuity  to  a  Wife,  so  long  as  she  and 
Testator's  Son  should  live  together^ Death  0/  Son.] 
Testator  by  will  gave  tlie  income  of  the  invest- 
ment of  £8000  to  his  wife  for  her  life,  if  the 
should  so  long  continue  his  widow.  He  also 
gave  his  son  £2000.  By  a  codicil  he  directed  his 
trustees  to  pay  to  his  wife  "  yearly,  during  her 
life,  £100,"  in  addition  to  the  provision  made  for 
her  by  the  will,  so  long  as  she  and  his  son  should 
live  together;  «*  but  if  they  should  cease  to  rwide 
together,"  then  he  directed  that  the  said  payment 
should  cease.— The  son  died  in  the  widows  life- 
time, having  lived  with  her  until  his  death  :— 
Heldy  that  the  annuity  did  not  cease  on  the 
death  of  the  son.    Sutcliffe  v.  RicHABDeoN  608 

0HA1IBEB&— Practice  in     -  -         -     849 

See  Sale  befobe  Chief  Clebk. 
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CHAEOi— Solicitoi-'s  lien— Property  prcBerved  4W 

8e6  Solicitob's  Libn.    2. 
CEABITT— Endowed  Schools  Act— Jurisdiction 

of  Commissioners   -  -  -     269 

See  ENDOWED  Schooub  Act. 
CHEQUE— Gift  ot-^Vonatio  mortta  causa  -     489 

See  Donatio  Mortis  Cavsa. 

CHILDBEK — Chistody  of      - 
See  Separation  Deed. 

CODICIL — Republication  of  will 

See  Republication  of  Will. 

COllEOE— Statutes— Discovery     - 
See  Endowed  Schools  Act. 

COLLUSIOV— Undue  publication  of  banns— Evi- 
dence «  -  -  -  869 
See  Undce  Publication  of  Banns. 

OOXXISSIOK  nr  army— Abolition  of  pur- 
chase «  «  —  -  250 
See  Failcbe  of  Purpose  op  Leg  act. 

COMMIBSIOlfEBS — Endowed  schools  *  269 
See  Endowed  Schools  Act. 

COMPAHY— Acceptance  of  shares— Allotment 
posted  but  not  received     -  -     148 

See  Acceptance  of  Shares.    2. 

Application  for  shares— Fictitious  name  566 

See  Application  fob  Shapes. 

Cancellation  of  shares   -  -        487,474 

See  Cancellation  of  Shares.    1,  2. 

Director  —  Qualification  —  Allotment  com- 
mittee  30 

See  Acceptance  of  Shares.    1. 

Directors' fees    -  -  -         -     256 

See  Directors'  Fees. 

Misrepresentation  in  prospectus         -       79 

See  Misrepresentation  in  Prospectus. 

Railway— Costs  under  Lands  Clauses  Act 

[_334|  4.90 
See  Costs  under  Lands  Clauses  Act. 
1,2. 

Subscriber  to  memorandum     -  -     228 

See  Subscriber  to  Memorandum. 

Transfer  of  sharefr— Custom  of  Stock  Ex- 
change «  -  -  -  203 
See  Custom  of  Stock  Exchange. 

Unpaid  landowner— Lien        -        261,  524 

See  Vendor's  Lien  against  Railway 
Company.    1,  2. 

Unregistered    life    insurance    company- 
Limitation  of  liability       -  -     547 
See     Unregistebed    Life    Insurance 
Company. 

Winding-up— Interest  -  -     628 

See  Interest  in  Winding-up. 

Winding-up— Liability  for  indemnity  ogainst 

calls  -----       W 
See  Banerupt  Transferee. 

Winding-up— Special  Examiner         -       27 

See  Special  Examiner. 

COHCEALMEHT  or  material  FACT-Pro- 
Bpectus  of  company  -         -       79 

See  Misrepresentation  in  Prospectus. 

COHDinOH— Annuity  to  wife  so  long  as  she 
should  live  with  her  son  •  -  606 
See  Cbsbbr  of  Annxjity. 


CONBinOire  OF  BAL^— vendor  and  Purduuer 
—-Sale  by  Court  of  Chancery— Condition  not  to 
object  to  Title  prior  to  Document  choeen  as  root  of 
TiUe— Prior  Title  had—Specific  Performance.] 
A  sale  was  made  by  the  Court  of  Chancery  under 
conditions  which  precluded  the  purchaser  from 
objecting  to  the  title  prior  to  the  document 
chosen  as  root  of  title,  and  made  recitals  in  deeds 
more  than  twenty  years  old  conclusive.  A 
recital  covered  by  this  condition  was  so  framed  as 
to  conceal  a  defect  of  title  prior  to  the  date  fixed 
for  commencement  of  title.  The  purchaser  in- 
quired into  the  prior  title,  and  refused  to  com- 
plete on  the  ground  that  the  prior  title  was  bad  ; 
and  the  Court  being  of  opinion  that  such  objection 
was  well  founded  i—Held,  that,  the  sale  beine  by 
the  Court,  the  purchaEcr  was  not  precluded  by 
the  conditions  from  raising  the  objection,  and 
ought  to  be  discharged  from  his  purchase.— 
Whether  a  similar  decision  would  be  given  in  the 
case  of  an  ordinary  sale,  quaere.  Else  v.  Else  196 

C09FIR1CATI0H  OF  SALES  ACT  (25  A  26  Vict, 
0. 108),  ».  2.— /Safe  of  Surface,  Beeerving  Minerals 
—Petition  by  Trustees  alone  for  Sanction  of  CouH 
-—Parties— uestuis  que  Trust  made  Co-Petitioners.'] 
The  eestuis  que  trust  ought  to  be  made  parties  to 
an  application  under  25  &  26  Vict.  c.  108,  s.  2,  for 
sale  of  the  surface  apart  from  the  minerals.  In 
re  Palmer's  Will      -         -         -         -     408 

2. Mortgagee  in  Possession— Power  of  Sale 

—Bill  filed  for  Redemption— Petition  under 
25  &  26  Vict,  c.  lOS— Sale  of  Surface  separate 
from  MineraU  allowed.]  Mortgagees  in  possession 
with  a  power  of  sale,  after  filing  a  bill  for  fore- 
closure, and  betting  down  the  cause  for  hearmg 
on  motion  for  a  decree,  presented  a  petition,  not 
intituled  in  the  cause,  but  in  the  matter  of  the 
25  &  26  Vict.  c.  108,  for  liberty  to  sell  the  surface, 
excepting  the  mines  and  minerals,  of  thehere^ta- 
ments  comprised  iu  the  mortgage  deeds  :—-HcW, 
that  they  were  entitled  to  the  order  asked.  In  re 
Wilkinson's  Mortgaged  Estates  -         -     6»4 

COHSUMABLE  AOTICLES-Gift  of.  by  will- 
Farming  stock  -  -  -  482 
See  Girr  OF  Consumable  Articles. 

CONTnnJIKO  OTTAEAHTEE— (reneraZ  Guarantee 
under  Seal— WiiMraioal  of  Guarantee.]  A  father, 
being  desirous  of  obtaining  advances  for  his  son 
from  a  bank,  gave  the  son  a  promissory  note  for 
£2000,  and  gave  the  bank  an  aCTeement  under 
seal  to  this  effect,  that,  in  consideration  of  the 
bank  discounting  the  note  for  £2000  for  his  son, 
certain  deeds  and  documents  which  the  father 
deposited  with  the  bank  should  remain  with  the 
bank  as  security  for  the  payroent  of  all  money 
due  or  to  become  due  from  the  son  to  the  bank 
on  any  account  whatsoever ;  and  that  he  would 
nav  the  b:\nk  upon  demand  all  such  money,  and 
be  thereby  charged  the  property  comprised  in 
such  documents  with  the  repayment  thereof  :- 


fleW,  that  this  agreement  was  not  limited  to  tho 
£2000,  but  was  a  continuing  guarantee  for  all 
money  already  due,  or  which  should  become  duo 
from  the  son  to  the  bank.-SCTn6fe,  that  a  general 
miaranteo  under  seal  may.  under  certain  circum- 
stances, be  withdrawn  upon  the  terms  of  paying 
all  thflJ  may  be  due  under  it  at  the  time  of  giving 
notice  of  mthdrawal.    Burgess  r.  Eve     -    460 


6id 


INDEX. 


[Eq.  Vol.  Xnt 


COHTJUCT—Buading— Arbitration  claim  1 
8ee  BuiLDiKQ  Contract. 

COHTRIBUTOHY— Acceptance  of  shores    80, 148 
See  AocBPTANCE  of  Shabes.    1,  2. 

Application  for  shares— Fictitious  namo  666 

See  Appucation  for  Shares. 

Cancellation  of  shares  -      ,   -         437,  474 

See  Cancellation  of  IJuabes,    1,  2.' 

Director—Qiialiflcation    r  v/  -  -       80 

See  AOCETTANCE  of  SflABESL      1, 

Indemnity  against  transferee  -  -       66 

See  Bankrupt  Transferee. 

Notice  of  allotment—Letter  ported  but  not 

received        -  -  -         -     X48 

See  Acceptance  of  Shares.    2. 

Refusal  to  give  information— Summons  to 

examine  witness      -  -  178, 179,  n. 

See  Witness  in  Winding-up.    1,  2. 

Subscriber  to  memorandum     -  -     228 

See  Subscriber  to  Memorandum. 
COSVIWlOJX^Setaement—Poioer  of  Sale  and 
n^mveslmentr-Proceeds  of  Sale,  whetlier  Realty  or 
Personalty.^  By  a  marriage  settlement  lands  were 
conveyed  to  trustees  to  the  use  of  all  the  children 
equally,  and  his,  her,  and  Iheir  heirs  and  assioTis 
with  a  power  of  sale,  and  a  direction  that  Itho 
proceeds  should  be  laid  out  in  the  purclinse  of 
other  lands,  or  on  governnient  or  real  sccuiities 
which,  when  purchased,  should  be  made  liable  to 
the  same  trusts,  estates,  and  limitations  as  were 
cloclared  of  the  trust  premises.  The  lands  were 
feold  and  tho  proceeds  invested  on  mortgage:— 
Held,  ihnt  tho  proceeds  of  tho  sale  must  l>e 
treated  ns  personalty  and  not  as  realty.— JE-artem 
V.  ^numhra  (Amb.  240)  distinguished.  Atwell 
V.  Atwell       "■"---       23 

^;  TTT  ^^^^—(^f^nstruction^Devise  and  Be-  i 
mtest  of  Estate  and  Effects  to  Trustees,  their  Heirs,  ' 
Kie^tors,  and  Adminisfrators -Trusts  applfcahU  I 
to  Personalty  only-^Real  Estate^ liesultimTrtisf.-] 
A  testator  devised  and  bequeathed  all  his  estate 
and  effects  to  trustees,  their  heirs,  executors,  and 
administratora.  upon  trust  to  convert  bis  personal 
estotcnot  being  money,  and  to  stand  iK»S8essfd 
of  the  money  to  arise  by  such  sale,  and  of  the  rest 
and  residue  of  his  estate  and  effects  upon  trust  to 
invest  the  same  in  Government  or  real  securities, 
and  to  stand  possessed  of  such  investments  upon 
trusts  for  the  beneat  of  the  widow  and  children 
and  brothers  and  sisters  of  the  testator  :-J?cW, 
tliat  the  real  estate  of  the  testator  passed  to  the 
trustees  but  that  the  beneficial  iuterTst  therdn 
was  undisposed  of  by  the  will,  and  consequent  y 
rfjaf &  W^l^^^^^^^^  heir.-:i^«„nai;e  ^  S 
rlDr;w^Q^^^^^^"^^f  P^^iniY,Moseley 
(1  Drew.  629)  considered.    Longley  v.  Longley 

ri33 

Es^iT^  ^^f ''#*'''*  f^^'^^- Personal 
±.staU  and  Effects.^  After  a  devise  of  *«all  my 
real  ^tate'  upon  certain  trusts,  testator  appointed 
E.  h  s  executor,  and  gave  to  him  "all  my  railwav 
canal,  and  nangation  shares,  money^^aSd  l^r^ 
sona  estate"  upon  trust  for  payment  of  dSbts 
and  legacies,  ancfgave  •^  the  residue  and  overpliw 
±^^  P^'^"?^^,^te  »»d  effects,'-  after  U,7p. 
mente  thereinbefore  mentioned,  unto  C  her 
executors   and  administrators,  absolutoly^LThe 


OOHVXBaiOV-  continued, 

navigation  undertaking,  in  which  testator  held 
two  shares,  became  vested  in  a  railway  company 
under  an  Act  of  Parliament  which  providedfor 
the  extinguishment  of  the  freehold  rights  in  the 
shares  upon  a  conveyance  io  the  railway  company 
by  the  holder,  who  was  to  be  thereupon  entitled 
to  receive  shares  in  the  railway  company.  No 
conveyance  of  the  shares  to  the  railway  comnany 
was  executed  by  testdtor,  and  they  were  at  his 
death  standing  in  his  name  in  the  share  register 
of  the  navigation  company  in  possession  of  the 
railway  company  i—Held,  that  the  effcc^  of  the 
Act  of  Parliament  was  to  convert  the  shares  into 
personal  estate,  but  that  even  if  unconverted, 
they  would  pass  under  the  residuary  gift  of  tes- 
tator's personal  estate  and  effects.  Cadman  v. 
Gadman  -  -  -  -  _     470 

I.ocke  King's  Act— Interest  on  land  -     218 

iSee  Locke  Kings  Act.    1. 

OOPYHOLDEBa— Neglect  to  surrender -Vesting 
order  -----  j^ 
See  Trustee  Acts.    1, 

COSTS— Administration  suit  -  -     282 

See  Investment  by  TsrsTEES.    1. 

Arbitration— Lands  Clauses  Act— T,jen    624 

See  Vexdou*s  Lien  against  Railway 
Company.    2. 

Foreclosure  suit— Parties— Judgment  cr^l:- 

*?™, 210 

*cc  JrixjMENT  Creditor. 

Lands  Clauses  Act  -         -     824,  495 

See  Costs  vnder  Lands  Clafses  Act. 

Mortgage- Administration  suit  by  mortgagee 

— Summary  payment  -  -     176 

See  MouTGAGE  op  Reversion. 

I Motion  reserved  till  the  hearing        -     401 

See  Motion  reserved  till  the  Hearing. 

Motion  reserved  till  the  hearing         -       58 

See  Costs  in  the  Caise. 

Taxation— Returning  officer  for  election  of 

school  board  -  -  .     33^ 

See  Taxation  of  Costs. 
Trustee  severingfrom  co-trustees      -     809 

See  Undue  Publication  of  Danns. 
Winding-up— B  list      -  -  -888 

See  Costs  in  Winding-up. 

Opra  nr  THE  CkVS^Praetice^Unsueees^fvl 
Motion,}  In  a  partnersliip  suit  Plaintiff  moved 
for  a  receiver  and  injunction,  and  the  motion, 
which  WHS  opposed  by  Defendant,  was  onieied  to 
stand  till  the  hearing,  upon  an  undertaking  by 
both  parties  to  concur  in  transferring  the  partner- 
ship account  to  the  bankers  of  the  firmrand  to 
pay  to  such  account  all  assefs  of  the  firm  that 
Bhould  reach  their  hands,  and  not  to  pay  or  applv 
any  of  the  partnership  assets  except  for  partner- 
Bhip  purposes.  No  directions  were  given  by  the 
Court  as  to  the  costs  of  the  motion.  The  common 
order  dismissing  the  bUl  for  want  of  prosecution 
was  subsequently  obtained  on  Defendant  s  appli- 
cation, the  Court  refusing  to  make  any  order  as 
to  the  coste  of  the  motion  for  a  receiver  i—Held^ 
that  these  costs  were  costs  of  an  nnsucocosful 
mohon.ondas  such,  costs  in  the  cause,  payaUo 
by  Plaintiff.    Corcoran  r.  Wiw    -         -       58 
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C06T8  inn>EB  LAVDS  CLAUHEB  kC£—Bathcay 
Company — Lands  taken  ly  different  Companies — 
Permanent  Investment  of  Purehase-money.'}  Por- 
tions of  lands  belonging  to  a  corporation  were 
taken  by  four  different  companies,  the  under- 
takings of  throe  of  which  afterwards  became 
united : — Heldy  that  the  costs  of  a  joint  permanent 
investment  of  the  purchaso-moneys  must  bo  borne 
in  halves  by  the  subsisting  companies. — In  re 
MarypoH  Railvcay  Act  (32  Beav.  897)  doubted 
nnd  not  followe(i.  Ex  parte  CoBi'VS  Chbtsti 
CoixEGE,  Oxford       -         -         -  -     884 

2.  — s-  JReinrestment —Costs.']  On  the  petition 
of  nil  parties  interested  a  railway  compnny  was 
ordered  to  pay  tho  costs  of  a  reinvestment  in  free- 
holds of  a  fund  in  Court  representing  the  proceeds 
of  leasehold  houses  taken  by  the  company.  In  re 
Parkeb*s  EsTAi  b        -  -  -         -     495 

COSTS  nr  WIKDIKG-TTP— Pnrf  Mem!}er»— Com- 
panies Actf  18G2,  s.  38.]  Past  members  of  a 
company  settled  upcm  the  B  ILit  of  contiibutories 
having  bought  up  tho  debts  to  which  they  were 
liable,  held  liable  to  pay  the  coBta  of  scitling  the 
B  list,  unless  Ihe  liquidator  had  money  in  his 
hands  sufficient  to  pay  them.  In  re  Gbeenino  & 
Co.    Marsh's  Case    .....     888 

COVZKAHT— Separation  deed— What  are  lawful 
See  Separation  Deed.  [511 

-     295 


To  settle  future  property         - 

See  Covenant  to  setile. 

COVEKAKT  TO  SETTLE — After-acquired  Pro- 
perty—  WiU— Devise  of  Real  Estate — Tenant  for 
Life — Reversionary  Interest — Marriage  Settlement 
—  Conversion— '* Entitled**  in  sense  of  "Entitled 
in  Possession."]  H.  F.  C,  who  died  in  1852,  by 
will  gave  real  estates  to  trustees  upon  trusts  for 
his  wife  for  life,  and,  after  her  decease,  for  the 
benefit  of  his  unmarried  daughters.  He  gave 
power  to  the  trustees  after  the  decease  of  his  wife, 
or  the  decea.se  or  marriage  of  all  his  daughters, 
or  earlier,  with  the  consent  of  his  wife,  or,  if  she 
should  be  dead,  of  his  unmarried  daughters,  to 
sell  the  estates;  and  they  wero  to  invest  tho 
mone3's  and  to  pay  the  income  to  his  wife  for  life, 
and,  after  her  decease,  to  divide  the  principal 
moneys  amongst  such  of  his  daughters  as  should 
be  living  at  his  decease,  equally,  as  tenants  in 
common.  He  left  five  daughters  surviving.  £., 
one  of  them,  in  1853  married  FK.,  and  i.,  another 
of  them,  in  1858  married  H. — By  the  settlement 
made  on  the  marriage  of  /.  and  JET.  she  assigned 
to  trustees  ccrtiiin  trust  funds  and  premises  upon 
tru:3ts  diuing  their  joint  lives  to  pay  the  income 
to  her  for  her  separate  use,  and,  after  the  decease 
of  either,  to  pay  it  to  the  survivor  for  life,  and 
after  tho  decease  of  the  survivor  upon  trusts  for 
the  benefit  of  the  children  or  remoter  issue,  as 
they  should  jointly  appoint;  and  in  default  of 
such  appointment,  as  the  survivor  should  appoint ; 
and  in  default,  for  the  benefit  of  the  cnildrcn 
equally.  The  settlement  contained  a  covenant 
by  the  husband  and  wife,  that  if,  at  any  time 
after  the  marriage,  and  during  their  joint  lives, 
they,  or  either  of  them  in  her  right,  should  by 
gift,  descent,  succession,  or  otherwise,  become 
entitled  to  any  real  or  personal  estate,  property,  or 
effects  of  the  value  of  £100  or  upwards,  at  any 
ono  timo,  the  same  should  bo  conveyed,  trans- 
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feired,  assured,  and  paid  to  the  trustees  upon  the 
trusts  declared.    The  testators  estates  were,  in 
1867,  with  the  consent  of  his  widow,  sold  by  the 
trustees,  and  they  invested  the  proceeds  in  East 
India   Government  Stock.    The  widow  died  in 
Apiil,  1871,  leaving  J.  and  JT.  surviving.    By 
the  settlement  made  on  the  marriage  of  L.  and  TFT, 
she  assigned  to  trustees  certain  trust  funds  and 
personal  estate  upon  trusts  similar  to  those,  and 
there  was  a  covenant  similar  to  that  contained  in 
tlie  settlement  of  I.  and  H,    L.  died  in  January, 
18G5,  without  having  concurred  in  exercising  the 
joint  power  of  appointment.     TF.  died  in  January. 
1871.    By  will  he  appointed  the  trust  funds  and 
personal  estate  settled  by  his  late  wife. — ^The 
trustees  of  H.  F,  C.'s  will  sold  the  stock,  and 
{  paid  into  Court,  to  a  credit  in  J.  and  E.^s  matter, 
the  sima  of  £2290  18«.;  and  7.  and  H.,  jy  their 
Petition,  prayed  that  it  might  be  paid  to  fl.    The 
snme  trustees  paid  into  Court,  to  a  credit  in 
L.  and   W.*s  matter,  a  bimilar  sum  and  somo 
apportioned  dividends;   and  the   two  surviving 
trustees  of  L.  d*  W*s  settlement  (who  were  also 
two  of  tlie  trustees  and  executors  of  If.'s  will), 
and  the  children  of  tho  marriage,  by  their  Peti- 
tion, prayed  that  it  might  be  paid  to  the  trustees 
of  the  settlement: — Heldy  that  "entitled"  must 
be  read  **  entitled  in  possession,"  and  therefore 
that  the  fund  in  L  and  H*k  matter  was  bound 
by  the  covenant,  and  must  go  to  the  trustees  of 
tlie  settlement,  the  required  change  in  the  pro- 
perty having  taken  place  during  tho  coverture; 
and  that  the  fund  in  L.  and  W*s_  matter  was  not 
bound  by  the  covenant,  and  must  go  to  W*s  legal 
personal  representatives,  thero  having  been  no 
change  in  the   property  during  the   coverture. 
In  re  Clinton's  Trust  ;  Hollwax's  Fund.    The 
Same  :  Wears's  Fund  ...     296 

GSEDITOSS'  DEED— Injunction  against,  by  cre- 
ditor in  Ireland  ...  811 
See  Injunction  in  Bankruptcy. 

Plea  of— Bill  against  transferee  of  shares  S6 

See  Bankrupt  Transferee. 

GBOSS-EZAXIirATIOH  — Motion  reserved  till 
hearing        -  -         -  -     401 

See  Motion  resebvisd  till  the  Hcabino. 

GUBATOB  BONIS        -  -  -  -     682 

See  French  Curator  Bonis. 

CUSTODT  07  CHUDEEK— Separation  -  611 
See  Separation  Deed. 

GVSTOH  OF  STOCK  1X.CEAXQZ— Transfer  of 
Shares — Infant  Transferee — Liability  of  Jobber.] 
A  jobber  or  dealer  in  shares  on  the  Stock  Exchange 
contracted  to  purchase  the  Plaintiff's  shares  in  a 
company,  and  gave  in  to  the  Plaintiffs  brokers  a 
ticket  with  the  name  of  the  intended  transferee, 
which  had  been  passed  on  to  him.  After  the  exe- 
cution of  the  transfer  it  was  discovered  that  the 
transferee  was  an  infant,  of  which  neither  party 
was  previously  aware ;  and  the  Plaintiff  became 
liable  for  calls.  In  a  suit  by  the  Plaintiff  against 
the  jobber,  seeking  to  make  him  liable  to  indem- 
nify him  in  respect  of  the  shares : — Held,  that,  as 
by  th\)  usage  of  the  Stock  Exchange  the  jobber 
was,  in  the  absence  of  fraud,  discharged  from 
liability  when  he  had  given  the  namo  of  the 
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CIT8I0H  07  STOCK  ZLCEAXQ^^-ootUinued. 
transferee  and  paid  for  the  shares,  and  as  he  had 
given  all  the  further  information  requiied  by  the 
vendor,  the  suit  against  him  could  not  be  sus- 
tained.   Rrnnie  v.  Morris   -         -         -     208 

DAXA0I8 -Policy  of  insurance— Liability  of 
shareholder  uf  nnre<;istered  company  547 
See  Unregistbbed  Life  Insurance  Cou- 

PANY. 

BSATH— Evidence  of— Bank  of  England  -  611 
See  Eyidbncb  of  Death. 

^^  Plaintiff — Defendant  his  executor— Order 
to  revive      -  -  -  -     x88 

See  Revivor  and  Supplement.    1. 

DEBT— Petitioning  creditor— Bankruptcy  -  809 
See  PsTiTioNmo  Creditor. 

BIFAXATIOK— Threats  of  legal  proceedings- 
Patent  ....     355 

See  Threatening  Legal  Proceedings. 

BELAY— Breach  of  trust— Acquiescence  -  86 
See  Testamkntary  Guardian. 

—  Transferee  of  shares— Misrepresentation  in 
prospectus     -  -  -  -       79 

See  Misrkpresentatiox  in  PROsrEOTua 

DEPOSIT  OE  DEEDS— Lease  of  land  in  Scotland 

See  Fledoe  of  Chattels  in  Scotland, 

DEVASTAVIT- l€f/a4?y  to  Infant— Charge  on  Meal 
Eriate  if  Personal  Estate  deficient— time  when 
Deficiency  to  he  ascertained,!  Where  a  legacy  to 
an  infant,  with  interest  for  maintenance  till 
twenty-one,  was  charged  on  a  testator's  real 
estate,  if  the  personal  estate  should  be  inadequate. 
and  the  personal  estate  was  sufficient  for  all  the 

Surposes  of  the  will  at  the  time  of  the  testator's 
eath,  but  was  subsequently  wasted  by  the  tes- 
tator's personal  representative  .—Held,  that  the 
legacy  could  not,  on  the  infant  attaining  twenty- 
one,  be  made  chargeable  on  the  real  estate. 
Richardson  v.  Morton         -         -         -     12S 

DISEGTOE— Acceptance  of  office— Resignation 

See  SURSCRIBER  to  MEMORANDUaC        [228 

Pees  of— Payment  in  anticipation  of  calls 

See  Directors'  Fees.  [255 

Liability  for  qualification  -  -     80 

See  Acceptance  of  Shares,    1. 

Liability— Misrepresentationinprospectus  79 

See  Misrepresentation  in  Prospectus. 

-—  Power  to  release  shareholder  -  487,  474 
See  Cancellation  ov  Shares.    1,  2. 

DIBECTOBS'  nXS—Chmpany—Fraudtdent  Pre- 
ferenee,]  Under  a  power  m  the  articles  of  asso- 
ciation to  receive  payment  of  calls  in  advance,  the 
directors  of  a  company  paid  into  the  bank  the 
amount  remaining  uncalled  on  their  shares^  and 
on  the  same  day  appropriated  the  money  in  pay- 
ment of  their  fees,  for  which  there  were  at  the 
time,  as  they  knew,  no  available  as^ts  i—IIeld, 
that  the  effect  of  tiie  transaction  was  that  there 
had  been  no  bond  fide  payment  in  anticipation  of 
calls,  and  that  the  directors,  who  were  bound  to 
exercise  the  powers  given  to  them  for  the  benefit 
of  the  company  generally,  and  not  with  a  view  to 


DIRBCT0B8*  TEEB-^nttnued. 
their  own  private  interests  only,  were  not  relieved 
from  liability  upon  their  shares.    In  re  Euhopsav 
Central  Railway  Company.    Syees'  Case    855 

DSSCHABOE  OE  BOLIdTOB— Lien  -  -     440 

See  Solicitor's  Lien.    1. 

DIBCLADIEB  BT  TBUSTEE  DT  B AHZRUFTCT— 
Bankruptcy  Act,  1869,  s.  23~iJu7e  28  of  the  Rules 
ofjvly  7,  1871— Oiiw)M  Property^Leaeehold  In- 
terest—Leave of  Court— Special  Form  of  Order,!  In 
cases  where  the  property  acquired  by  the  trustee 
under  the  Bankruptcy  Act,  1869,  consists  of  lease- 
hold interests,  the  Court  will  exercise  its  discre- 
tion in  allowing  the  trustee  to  disclaim  such  in- 
terest.   In  re  Wilson  -  -  .     igg 

DMOOVEEY— Endowed    Schools  Act-^urisdiis 
tion  of  Commissioners       -  -     869 

See  Endowed  Schools  Act. 

DlBCRETIOir- Trustees— Sale  of  brickfield     863 
See  Royalty. 

DIBTBIBimOHB,  STATUTE  OE  (22  &  23  Car.  2, 
0.  10) — Grandchildren  and  Great  grand-children 
—DivUion  per  Stirpes.}  A  fund  was  divisible 
under  the  Statute  of  DistribuUons  among  giand- 
children  and  great-grandchildren,  claiming  by 
two  lines  of  descent  from  their  common  ancestor ; 
— Held,  that  the  fund  must  be  divided  into 
moieties ;  and  each  moiety  sub-divided  between 
the  respective  descendants  per  etirpee,  and  not 
per  capita.    In  re  Ross's  Trusts     -  -     866 

DIVISIOV  FEB  8TIEFEB      -  .  . 

See  Distributions,  Statute  op. 

DOCUMEHTB— Covenant  in  separation  deed 

See  Separation  Deed. 
—  Production  of     - 

See  Production  of  Documents. 
DONATIO  H0BTI8  CAXTBA-O./*  of  Cheque  with 
pelivery  of  Bank  Pass-hook— Cheque  not  presented 
in  Donors  Lifetime.^  The  deliverv  by  a  donor, 
m  his  last  illness,  of  a  cheque  on  his  bankers  was 
accompanied  by  a  delivery  of  his  bankers'  pass- 
book. The  cheque  not  havings  been  presentt^ 
until  after  the  donor's  death  .—Held,  that  theo'ift 
was  not  a  good  donatio  noHis  causa.  In  re  Bevy's 
Estate.    Beak  v.  Beak       •         -         .     469 

EIBCTIOK— School-board — Chargefr-Retumine 
officer  .  -  -  -     886 

See  Taxation  of  Costs. 

ENDOWED  SCHOOLS  ACT,  1660  (32  A  33  Vid 
;•  5^)~£*«  JUeyricke  Fund^-ylesus  College,  Ox- 
ford —  The  Endowed  Schools  Commissioners— 
Jurtsdtction  — Discovery  —  District  —  ChariiaUe 
TrusU  Act,  1853  and  1855  (16  <fe  17  VicL  c  137 
and  18  &  19  Vict.  c.  12^.).]  The  Endowed  SchooU 
Commissioners  have  jurisdiction  to  compd  a  col- 
lege in  an  university  to  make  discovery  of  matters 
relating  to  an  'enrlowment  of  which  the  college 
are  trustees,  for  exhibitioners  selected  from  a 
particular  district,  and  whoso  exhibitions  aic 
tenable  at  the  university.— W'ofat  is  a  diistrict 
withm  the  Endowed  Schools  Ad,  1869  (32  &  33 
Vict  c.  5G).   In  re  **  The  Metbicke  Fund."   869 

ESTATE  TAIL— Trusts  on  failure  of  isBoe— Re- 
moteness     -         -         «         . 
See  Rbiiotenbsb. 
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js vixiZVGE  -—  I>6aih    of  fond-holder—Bank   of 
England       .  .  .         .'    611 

8e»  Evidence  of  Death. 

Depositions    under  Companies  Act,  1862, 

8.115  -  -  -  -     666 

See  Application  for  Shares. 

Motion  reserved  till  the  hearing — Fresh  evi- 
dence -  -         -  -     401 
See  Motion  resebved  till  the  Hear- 
ing. 

Special  Examiner         -  -         -      27 

See  Special  Examiner. 

Undue  publication  of  banns— Knowledge  of 

both  parties-  -  -  -     S69 

See  Undue  Publication  of  Banns. 

Unstamped  letter  -  -         -     689 

See  Mutual  Insurance  Society. 

Winding-up  —  Summons  to  examine  wit- 
ness -  .  -  .  178, 179,  n. 
See  Witness  in  Windino-vp.    1,  2. 

ZVIDSVCS  07  DSATH  — 33  &  34  Vict.  c.  71, 
part  iv..  ».  24—14  &  15  VicL  c.  99,  ».  li—Banh  of 
England — Fund  in  the  joint  Names  of  Tftree  Per' 
8on» — Death  of  One  ]  Evidence  which  the  Court 
of  Chancery  may  now,  in  uncontested  cases,  con- 
sider sufficient  to  prove  a  death,  is  not  neces- 
sarily binding  and  conclusive  upon,  or  to  be  ac- 
cepted as  satisfactory  by,  the  Bank  of  England. 
The  Bank  has  a  discretion  to  exercise  for  itrt  own 
protection  and  the  benefit  of  the  public ;  and  this 
Court  will  not  compel  it,  when  exercising  that 
discretion  bofuz^dtf,  to  depart  from  its  own  settled 
practice.  Therefore,  an  injunction  to  restrain 
the  Bank  from  requiring  an  examined  copy  of  a 
burial  certificate  purporting  to  be  duly  signed 
was  refused.  Pbosbeb  v.  Bank  of  England      611 

EZAXIHATIOV  07  TKVfmSL-^Bankrwpicy  AH, 
1869,  M.  55,  58,  ^Q -^  Bankrupteu  Butes,  1870, 
B^Oee  171,  243— 251— J«ri«diWio».J  Under  sects. 
72  and  96  of  the  Bankruptcy  Act,  1869,  ond  rule 
171  of  the  Bankruptcy  Rules,  1870,  the  Court  of 
Bankruptcy  has  power,  on  the  application  of  a 
creditor,  to  order  a  trustee  to  submit  himself  for 
examination.  Ex  parte  Crosslet.  In  re  Tay- 
lor      ------     409 

ZXECXrTOIU>Gifl  to,  in  that  character     -     181 
See  Gut  to  Executor  in  that  Cha- 
racteb. 

Liability  for  breach  of  trust  by  ti  stator   434 

See  Breach  of  Trust  bt  testator. 

— —  Mortgage  by,  to  building  society  -  555 
iSee  Mortoagb  bt  Executor. 

ZXXCXJnOV  CREDTSOIi—BanJcrvptcy  Aet,  18C9, 
8.  87— 2Vti«te« — Trader.^  An  execution  creditor 
who  has  seized  the  goods  of  his  debtor  before  the 
latter  has  committed  an  act  of  bankruptcy  is 
entitled  to  the  proceeds  of  them  as  againrt  the 
trustee.  Therefore,  where  goods  of  a  non-trading 
debtor  was  seized  on  the  18th  of  February,  and 
the  debtor  filed  a  petition  for  liquidation  on  the 
22nd  of  February: — Held^  that  the  execution 
creditor  was  entitled  to  the  proceeds  of  the  exe- 
cution. The  Bankruptcy  Act,  1869,  has  no  retro- 
spective operation,  and  whore  it  speaks  of  traders, 
it  means  such  persons  only  m  were  tiaders  at  the 
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time  when  it  first  came  into  operation.  There- 
fore, where  a  person  had  ceased  to  trade  in  1868, 
but  in  1871  owed  various  debts  contracted  during 
the  period  he  was  in  trade  : — HM,  that  he  was 
not  a  trader  within  the  meaning  of  the  Bank- 
ruptey  Act,  1869.  Ex  parte  Baii.et.  In  re 
Jecss    -----*     814 

EXCEFTIOKB  FOB  BCASJiALScandalou*  Mat- 
ter not  pertinent  to  the  ReHef]  The  bill  alleged 
that  under  a  certain  contract  the  Plaintiff  was 
entitled  to  sharrs  in  a  company  which  had  been 
placed  under  the  control  of  the  Defendant,  wlio 
was  to  dispose  of  them  as  he  should  from  his 
experience  in  such  matters  think  fit.  It  then 
alleged  that  the  Defendant  was  in  fact  in  league 
with  other  persons,  whom  he  called  a  syndicate, 
in  order  to  deal  witli  the  slares  and  contrive 
operations  on  the  Stock  Exchange  (popularly 
called  rigging  the  market)  for  the  purpose  of 
bringing  the  shares  up  to  a  fistiUous  value  in 
the  market.  The  bill  prayed  a  decree  for  spe- 
cific performance  of  the  contract,  and  that  the 
Defendant  might  be  restrained  by  injunction 
until  the  Plaintiff's  claim  should  be  satisfied, 
from  parting  with  the  shares  in  his  possession  : — 
Held,  upon  an  exception  for  scandal,  that  the  alle- 
gation of  improperly  dealing  with  the  shares  was 
scandalous  matter,  and  not  pertinent  to  the  n  lief 
sought,  and  must  be  expunged  from  the  bill. 
RuBERT  V,  Grant       -         -         -         -     443 

EXTBA  W0BK8— Building  contract         -         1 
See  Building  Contra^i. 

FAILTJSE  OF  FUEP08E  OF  LEGACY— TRZ— 
Legacy —  Gift  Valid  —  Special  Case  —  rrucUce.'] 
Testator,  after  giving  a  life  annuity,  from  and 
after  the  death  or  marriage  of  his  sister-in-law, 
in  trust  for  his  nephew,  her  son,  bequeatlied 
the  residue  of  his  mixed  real  and  personal  estate 
specifically  in  favour  of  his  nieces,  their  hus- 
bands, and  children.  He  then  declared  that  *^  for 
making  a  further  provision  for  the  maintenance 
of"  his  above-mentioned  nephew,  it  should  be 
lawful  for  his  trustees,  during  the  life  of  his 
sister-ill-law,  upon  her  reouest  in  writing,  to  ex- 

I  pend  any  sums  not  exceeding  £6500  in  the  pur- 
chase of  a  commission  for,  or  in  obtaining  the 
promotion  of,  his  nephew  in  the  army.  After 
the  te^ifator's  death  the  nephew,  being  in  tlie 
army,  exchanged  from  one  regiment  into  another, 

!  and  in  so  doing  paid  £600  for  the  exchange,  and 
£550  for  horses  and  outfit :  after  which,  in  May, 
1868,  his  mother  signed  and  sent  a  formal  request 
to  the  trustees,  desiring  that  the  whole  of  the 
£6500,  with  interest  fi^m  the  day  of  the  date 
of  the  request,  should  be  raised  out  of  the  re- 
siduary estate,  and  paid  to  her  son.  From  and 
after  the  Ist  of  November,  1871.  purchase  of  com- 
missions in  the  army  was  bv  royal  warrant  abo- 
lished : — Held,  that  the  nephew  was  entitled  to 
the  full  sum  of  £6500,  with  interest  at  4  per 
cent  from  the  date  of  the  rec^uest,  subject  to  the 
payment  of  legacy  duty.  Since  the  filing  of  a 
special  case  affecting  property  to  which  certain 
infant  Defendants  were  entitled,  another  child  in 
the  same  interest  had  been  bum.^-The  Court,  at 
the  hearing,  dispensed  with  the  presence  of  the 
newly-born  child.    Falmxb  r.  Flower     -     250 
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FABMnra  stock— Bequest  of  life  interest  482 
See  Gift  of  Consuhablb  Articles. 

FXAB  07  con  VICTIOK— Voluntary  deed  485 
See  Voluntary  Deed. 

FlCirnOirS  KAKE— Application  for  shares  566 
See  Affucation  for  Shares. 

FOBEGLOfiUSE  SUIT — Parties — Judgment  cre- 
ditors -  -  -  -  210 
See  Judgment  Creditor. 

FORFEITTTBS  CLATTSE  —  Banlruptey  —  Annul- 
ment.'] By  a  will  a  fund  was  p:iven  (subject 
to  a  prior  life  interest)  to  R,  for  life,  but  it  was 
provided  that  if  (amongst  other  things)  by  act  or 
operation  of  law  he  should  be  personally  deprived 
of  the  receipt  and  benefit  of  the  beque:it,  then  the 
life  interest  should  cense,  and  the  income  should 
go  to  the  persons  entitled  in  remainder.  At  the 
t*me  of  the  determination  of  the  prior  life  inte- 
restf  and  for  several  years  afterwards,  R.  was  a 
bankrupt,  and  in  consequence  of  such  bankruptcy 
the  fund  was  paid  into  Court  under  the  Trustee 
Relief  Act,  Before  any  petition  was  presented 
for  payment  of  the  fund,  or  application  of  the 
income  thereof  for  the  benefit  of  the  persons 
entitled  in  remainder,  R.  procured  the  annulment 
of  this  bankruptcy  on  the  terms  that  the  past 
dividends  should  bo  paid  to  the  assignee  : — Held^ 
that  H.  had  nevertheless  forfeited  his  life  interest. 
Wiite  v.  Clitty  (Law  Rep.  1  Eq.  372)  and  Uoyd 
V.  Lloyd  (Law  Rep.  2  Eq.  722)  distinguished. 
In  re  Parsham's  Trusts       *.  -  -     418 

2. Tenant  for  Life  —Alienation — Petition 

for  Liquidation — Bankruptcy  Act  1869,  «.  125 — 
BanJcruptey  Rules,  1870.1  Under  a  settlement 
in  a  will,  it  was  provided  that  if  the  tenant  for 
life  of  the  income  of  a  sum  of  stock  should  at  any 
time  during  his  life  "  assign  over,  assure,  mort- 
gage, or  in  any  manner  incumber,  or  by  any  in- 
htrnmcnt  in  writing,  parol  agreement,  or  other- 
wise howsoever,  pirt  from  "  the  income,  the  life 
estate  should  be  forfeited  : — Held^  that  the  pre- 
sentation by  the  tenant  for  life  of  a  Petition  for 
liquidation,  under  the  arrangement  clauses  of  the 
Banlcruptcy  Act,  1869,  operated  as  a  forfeiture  of 
his  life  estate.    In  re  Amherst's  Trusts  -     464 

FBAUDS-Statuteof-  -         -  -     191 

See  Agreement  bt  Letters. 

FRATTDTJLEKT  FBE7EREKCE— Directors'  fees 
See  Directors'  Fees.  [255 

FBEKCH  CONTBACT— Suit  in  French  Court- 
Staying  proceedings  -  -  362 
See  Lis  Alibi  Pendens. 

FBEKCHCUBATOB  HOVJB—Lunaiioin  France.— 
Trustees  Relief  Act.']  An  Englishman  while  resi- 
dent in  France  was  found  a  lunatic  by  the  law  of 
that  country,  and  a  curator  bonis  was  appointed 
by  the  Frencli  Court.  A  fund  in  this  country  to 
which  the  lunatic  became  entitled  was  paid  into 
Court,  under  the  Trustees  Relief  Act  r—IIeld,  upon 
Petition  by  the  curator  bonis  for  payment  of  the 
fund  to  him  as  a  matter  of  right,  that  the  Court 
could  exercise  a  discretion:  and,  it  appearing 
that  the  lunatic  was  snflSciently  provided  for,  an 
order  was  made  for  retaining  the  corpus  of  the 
fund  in  Court,  and  the  payment  of  the  dividends 
only  to  the  curator.    In  re  Qarnier  •-     532 


OSNEBAL  LIVE  OF  'BVILDJBQB — Metre^h 
Local  Management  Acts  Amendment  Act,  1862 
(25  &  26  Viet  e.  102,  ss.  75.  107}— Summom 
against  Builder — Person  engag^  in  any  Work- 
Occupier  not  served — Time  for  U^ng  out  Summons 
— Ckmpletion  of  Framework  of  ^uitding.]  A 
summons  under  the  Metropolis  Local  Management 
Acts  Amendment  Aetj  1862,  for  building  beyoD<l 
the  general  line  of  buildings  in  a  street,  is'only 
I  good  against  the  builder  if  it  is  issued  whilst  the 
I  building  complained  of  is  in  course  of  erectioo. 
After  the  completion  of  the  work,  the  summons 
should  be  against  the  owner  or  occupier.  The  six 
months  limited  by  sect.  10?  for  the  commence- 
ment of  any  proceedings  for  penalties  under  tlie 
Act,  begins  to  run  from  the  time  when  the  struc- 
ture is  discovered  to  be  so  far  adyanced  as  to  shev 
the  full  extent  of  the  projection  complaint  of, 
and  not  from  the  completion  of  the  buildiDg. 
Brutton  V,  Vebtbt  op  St.  George's,  Hanover 
Square-  -  -  -  -  -     839 

OENEBAL  OBDEB,  Feb.  1861— Rule  19   -     €01 
See  Motion  reserved  till  Uearino. 

OENEBAL  OBDEB.  Hot.  1862— Rules  25,  26    623 
See  Interest  in  WDroreo-up. 

OENEBAL  BXTLES   IK  BAHKBUFTCT,  1870- 
Rules  16,  17,  26,  251 ,  253  -  -     638 

See  Place  op  Business. 

Rules  171, 243,  251      -  -  -     409 

See  Examination  op  Trustee. 


Rule  252  -  -  - 

See  Forpeiture  Clause.     2. 


-     464 


OEKEBAL  BULE8  IN  BAKKBUFTCT,  July,  1871 
—Rule  28    -  -  -  ,     186 

See  Disclaimer  by  Tructee  in  Bank- 

RUPTOY. 

GIFT  OF  CKEQJJE— Donatio  moHia  causa       489 
See  Donatio  Mortis  Causa. 

GUT  OE  CONSTTMABLE  ABTIC1E8— TT/ZZ- 
Construction — Gift  for  Life  of  Farm  and  Farm- 
ing Stock — Articles  qux  ipw  usu  commmuntur,] 
A  gift  for  life  of  a  business  and  stock  in  trade  con- 
fers only  a  life  interest  in  such  part  of  the  stock 
in  trade  as  consists  of  consumable  articles.  Sernf, 
where  the  gift  is  of  consumable  articles,  without 
any  reference  to  trade  or  business.  Coocayke  r. 
Harrison        -----     432 

GIFT  TO  EXECUTOB  IK  TEAT  GHABAGTEB— 

Will— Legacy  to  Executor  who  does  not  ad- 
Words  ^\my  friend  P"  and  •*«  a  remembrance.'*] 
Testator  appointed  his  "  friend  "  P.  his  executor, 
and  gave  him  a  legacy  "  as  a  remembrance."  P- 
did  not  act  as  executor  : — Held,  that  he  was  en- 
titled to  the  legacy  without  proving  the  will. 
BuBB  V.  Yelverton    -         -  -         -     131 

GOOBWnX-Sale  of  -  -  •         -     328 

See  Sale  of  Goodwill. 

GBAnxiuuHiDBEH  and  great  grandchildren -Di- 


vision per  stirpes 

See  Distributions,  Statute  of. 

GTTABAKTEE— Continuing  - 

See  Continuing  Guarantee. 

—  Withdrawal  of   - 

See  CoNTiNUiKa  Guarantee. 

OUABDIAK — ^Testamentary  - 

See  Testauxntaby  Guardian. 
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MiiLW — Eslato  cjniraoiod  to  be  pur- 
chased— Ck>utract  rescinded  •  417 
See  RsaciNDKD  Contract. 

»— ^  Sttbstitated  service  on  administrator — Motion 
for  decree        -  -  -  -   461 

See  SuBSTiTiTTED  Service.    2. 

HTTBBAjn)  AHD  WIFE— Application  for  shares 
by  married  woman  -  -  -     566 

See  Appuoation  for  Shares. 

Covenant  to  settle  future  property      -     295 

See  Covenant  to  settle. 

Partition  suit  —Payment  of  proceeds  of  eale 

See  Partition  Suit.    5.  [492  | 

Partition  suit — Request  for  sale  by  wife  280  ' 

See  Partition  Suit.    3. 

Separate  estate — Pauper  lunntic         -     168 

See  Maintenance  of  Lunatic. 

Separation  deed  -  -  -  -     511 

See  Separation  Deed. 

Special  case— Marriige  of  female  party    462 

See  Special  Case. 

Undue  publication  of  banns— Knowledge  of 

both  parties  -  .  .  .     369 

See  Undue  Publication  of  Banns. 

ILLEOimCATE  CHILDBSK— Testamentary  guar- 
dian -  -  -  .  •  .  86 
See  Testamentary  Guardian. 

IVCLOSUBE  C0XMIS8I0HEUS -Local  mnnage- 
ment  scheme  ...     574 

See  Metropolitan  Commons  Act. 

I VCOHE  AHD  CAPITAL  -  Ko}  alty  -  -     263 

See  Royalty. 

IKDEFEASIBLE  TITLE— :Mortg.igee  -     142 

See  liAND  Registry  Act. 

IVDEMHITT— Transferee  of  calls— Proof  under 
creditors*  deed         -  -  -       66 

See  Bankrupt  Transferee. 

INFANT — Legacy — DevsstaYit— Charge  on  real 
estate  ....     123 

See  DETAffrAvrr. 

Partition  suit  —Request  for  sale  173,  175,  n. 

See  Partition  Suit.     1,  2. 

Plaintiff  in  suit — Adoption  of  suit    -     4.97 

See  Solicitor's  Lien.    2. 

Transferee  of  shares —Liability  of  jobber  203 

See  Custom  of  Stock  Exchange. 

nrj  UHCTIOV— Application  to  Parliament  -  574 
See  Metropolitan  Commons  Act. 

Bankruptcy        -  - '         -  -    ,  811 

See  Injunction  in  Bankruptcy. 

Libellous  publication — Solvency  of  benefit 

society  ....  -     619 

See  Injury  to  Reputation. 

—  Lis  alibi  pendens — Proceedings  in  France 

See  Lis  Alibi  Pendens.  [362 

Right  to  name  of  discoverer — *•  Only  genuine 

article"        -  -  -  -     421 

See  Right  to  Name  of  Discoverer. 

Threats  of  legal  proceedings    -  -     355 

See  Threatening  Legal  Proceedings. 

nrJUHOnOK  ni  BAXKRVrrCY—BanJcruptry  Act, 
1869,  «.  l^^Juritdiction—Intpectort'hip  Deed.] 
Where  an  inspectorship  deed  has  been  duly  exe- 
•cuted  under  the  provisions  of  the  Bahkmptcy  Act, 


OrjUHCfllOV  IN  BANKEVPTCY— ^n/tntied. 

1861,  the  Conrt  has  power  to  restrain  a  creditor 
nnder  the  deed  from  oontinuing  an  action  against 
the  debtor  in  Jreland.-^The  right  to  restrain 
snch  a  creditor  is  a  right  ogainst  him  personally, 
because  he  sues  In  respect  of  a  claim  enforceable 
under  a  deed.  Ex  parte  Tait.  In  re  Tait  &  Co. 
[311 

INJUBT  TO  SEPUTATION— Perman^fie  Benefit 
Building  Society  and  Deposit  Bank — PMicatinn 
containing  alleged  Libelous  Paragraphs — Injunc- 
tion re/used.'}  A  motion  on  behalf  of  PlaintilTd, 
trustees  of  a  permanent  benefit  builrling  society, 
being  also  a  bank  for  deposit,  for  an  injunction  to 
restrain  the  publication  and  sale  by  the  Defen- 
dants of  a  book  containing  alleged  libellous  para* 
gyaphs  in  reference  to  the  annual  balance  sheets 
and  solvency  of  the  society  was  refused. — Dixon 
v  Hofden  (Law  Rep.  7  Eq.  4«8)  observed  upon.' 
MuLKERN  V.  Ward     -         -         -         -     619 

INSPECT0B8HIF  DEED— Injunction         -     311 
See  Injunction  in  Bankruptcy. 

INTERSST— Debts  in  winding-up    ••  -     623 

See  Interest  in  Winding-up. 

Mortgage— Payment  without  notice  -     176 

See  Mortgage  of  Reversion. 

INTEBSST  nr  WnraiSO-m-'Campanij'-Credi- 
tors — Principal  and  Surety — Winding-up  Order— 
Payment  by  Surety — Companies  Act,  18G2,  s.  158 
— C/rJ.  of  nth  Notcmb&Ty  1862,  rr,  2r»,  iiy— Proof 
for  Indemnity — Surplus  AseeteJ]  An  order  to 
wind  up  a  company  fixes  the  right  of  its  creditors, 
and  nullifies,  as  between  them,  all  contracts  fur 
interest. — Therefore,  a. demand  for. interest  accru- 
ing after  the  order,  upon  payments  made  by  a 
surety  for  the  company,  will  not  be  admitted  to 
proof  by  him  ;  but  he  may  take  a  claim  into 
Chaml>crs  for  the  estimated  value  of  his  right  to 
indemnity  at  the  time  when  the  winding-up  order 
was  made. — Sembte^  the  claim  for  interest  should 
be  made  against  the  surplus,  assets  only  of  the 
company,  alter  all  its  debts  {qua  principal  moneys) 
are  paid.  In  re  International  Contract  Com- 
pany.   Hughes'  Claim        -         -         -     623 

IN  VESTMENT— Lands  Clauses  Act— Costs 

[334,496 
See  CofiTS  under  Lands  Clauses  Act. 
1,  2. 

Settled  Estates  Act — Request  to  invest  183 

See  Setfled  Estates  Act. 

-^  Settlement— Trust  moneys      -        232,  608 
See  Investment  by  Tri-stees.    1,  2. 

INVESTMENT  BT  TETTBTEES— ^S^are/t  in  an  Vn- 
limited  Company — CostsJ]  A  testator  gave  all 
the  residue  of  his  estate  and  effects,  wliether  n  al 
or  personal,  to  four  trustees  upon  trust  to  sell  his 
freehold  estate  at  1..,  and  such  part  of  his  personal 
estate,  immediately  after  his  aecease,  or  so  soon 
thereafter  as  the  trustees  mi^ht  see  fit  to  do  so, 
and  either  by  auction  or  private  contract  as  to 
his  trustees  should  seem  proper.  The  personal 
estate  comprised  shares  in  an  unlimited  oanking 
company,  which  was  of  high  standing  and  repute 
at  the  testator's  death.  The  trustees  rettined 
these  shores  for  two  years  and  a  quarter,  when 
the  bank  suspended  payment,  and  the  company 
was  wound  up.  Three  months  after  the  testator's 
death  the  trustees  idso  accepted  new  shares  in  the 
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IKVESTIIEHT  BT  TEITSTEXfr— oanttnued. 

bank,  whioh  were  allotted  to  the  holders  of  old 
shares,  and  the  entire  loss  to  the  estate  amounted 
to  £1910  :—Held,  upon  a  bill  filed  to  administer 
tlie  estate  by  the  next  friend  of  infants  who  were 
entitled  to  one-third  of  the  property,  that  Uie 
trustees,  although  they  had  acted  in  perfect  good 
faith  and  as  they  considered  best  fur  the  interests 
of  tlie  oettuis  que  trust,  were  bound  to  have  sold 
the  bank  shares  within  a  reasonable  time,  which 
was  one  year  from  the  testator's  death ;  and  were, 
therefore,  liable  to  make  good  the  loss  sustained 
on  both  sets  of  shares : — Seld,  also,  that  one  of 
the  trustees,  who  did  not  attain  twenty-one  till 
seventeen  months  after  the  testator's  death,  was 
equally  liable  with  his  co-trustees.— nSo  much  of 
the  costs  of  the  administration  suit  as  were  caused 
by  the  default  of  the  trustees  were  ordered  to  be 
paid  by  them.    Soultuobpe  v.  Tipper       -     232 

2.  Sdttement — Power   of  Investment — 

•*  Real  or  Personal "  Security^  Trustees  of  a 
marriage  settlement  were  empowered,  with  con- 
sent of  the  husband  and  wife,  to  invest  the  funds 
on  such  security,  '^either  real  or  personal,"  as 
they,  with  such  consent,  should  think  proper.  At 
the  date  of  the  marriage  a  sum  of  £2500,  part  of 
the  trust  funds,  was  outstanding  on  the  note  of 
hand  of  the  husband,  having  been  advanced  to 
him  by  the  intended  wife  prior  to  the  marriage. 
A  separation  having  taken  place,  but  the  wife, 
nevertheless,  desiring  that  the  fund  should  re- 
main in  the  husband's  hands : — Hdd^  that  this 
investment  might  be  continued  until  further  order 
on  the  husband  executing  a  bond  to  the  trustees 
for  the  £2500.    Pickard  v.  ANDBnsox       -     608 

JOBBER— Stock  Exchange— Liability  -  203 
See  Custom  op  Stock  Exchange. 

JOUTT  TEKAHT— Tenant  in  common—"  All  and 
every  the  child  and  children "  -  28 
See  Joint  Tenancy  or  Tenancy  in  CJom- 

MON.      1. 

Tenant  in  common — ^*  Between  "       -     128 

See  Joint  Tenancy  or  Tenancy  in  Com- 
mon.   2. 

JOnVT  TSVAHCT  OB  TEKAHC7  IK  OOMMOK— 

Will — Construction — Gift  to  **aK  and  every  the 
child  and  children."]  A  gift  in  trust  for  "all 
and  eveiT  the  child  and  children  "  of  A.  and  his, 
her,  and  their  executors,  administrators,  and 
assigns,  for  his,  her,  and  their  own  absolute  use 
and  benefit : — Held,  to  create  a  joint  tenancy. 
MouGAN  V,  Britten    -         -         -         -       28 

2.  WiU  —  Construction  —  "  Between,'! 

Under  a  gift  in  a  will  to  such  of  the  nephews  and 
nieces  of  ^.  and  the  children  of  ii  *s  deceased  niece 
J),  thereinafter  named  (then  followed  the  name 
of  the  nephews  and  nieces  and  children  of  the 
deceased  niece),  as  should  be  living  at  the  time  of 
the  decease  of  the  testatrix,  to  be  divided  between 
and  among  them  per  stirpes  equally  and  not  per 
capita,  the  children  of  £,  takmg  between  tliem 
only  the  equal  share  to  which  B.  would  have 
been  entitled  if  named  in  that  bequest  instead  of 
her  children,  and  living  at  the  time  of  the  decease 
of  the  testatrix  :—Held,  that  the  children  of  B, 
took  as  tenants  in  common.  Attorney-General 
V.  Fletcher    «         -         .         «         .     128 


JUBOXSHT  CBEBITOB~For«cIosure  Suit— Ne- 
cessary Parties — Costs.]  In  a  foreclosnre  soit  bv 
mortgagees,  judgment  creditors,  who  had  not 
issued  execution,  were  made  Defendants  :—JIdd, 
that  they  were  unnecessary  parties,  and  havmg 
disclaimed  all  interest  upon  being  served  with 
copy  of  the  bill,  they  were  dismissed  with  cQsi<'. 
Other  judgment  creditors  were  made  Defentlauts, 
who,  after  is8uin<;  execution,  had  os&igned  avsy 
all  their  interests  before  bill  filed,  and  disclaimfd 
by  their  answer : — Held,  that  they  were  entitled 
to  their  costs. — Mildred  y.  Austin  (Law  Rep. 
8  'Eq.  220}  disapproved  of.  Earl  of  Cob£  r. 
BUSSELL  ...  >  -     210 

JUXIBBICnOV — Account— Chancery  -  1 
See  Building  Oontract. 

—  Bankruptcy  —  Place  of  business  of  laDk- 

rupt  -  -  -  -         -    638 

See  Plage  of  Business. 

Commissioners    under    Endowed  Scbooli' 

Act    -  -  -  -         -    269 

See  Endowed  Schools  Act. 

LANS  BE0I8TBT  ACT  (25  d:  26  Vict.  c.  53\  k 
17 — Indefeasible  Title — Mortgagor  with  indejta- 
sihle  Title — Purchase  from  Mortgagee — Form  of 
Order.]  The  order  made  In  re  Miduirdson  (Law 
Bep.  12  Eq.  398}  varied.    In  re  Bichabdson    143 

LAPSE — ^Appointed  share      -  -         -    163 

^e  Afpointment  by  Besiduary  Gift. 

LAPSE  OP  TIMS — Subscriber  to  memorandum 
— Besignation         -  -         -    228 

See  Subscriber  to  Mexorandvx. 

LEASEHOLDS— Disclaimer  by  trustee  in  Unik- 
ruptcy  -  -  -         -    188 

See  DiscLAiUEB  by  Trustee  in  Bank- 
ruptcy, 

Investment  in,  of  proceeds  of  freeholds  4M 

See  (3oeT3  under  Lands  Clauses  Act.  2. 

LEOACT—Pailure  of  purpose  -        -    850 

^Failure  of  PrRPOfiE  or  Legacy. 

—  Infant  —  Charge   on  real   estate  ia  aid  of 

personalty — Devastavit  by  executor  128 
See  Devastavit. 

LEOALTTT — Covenants  in  separation  deed  511 
See  Separation  Deed. 

LEGATEE- Attestation  of  will  by— Bepublica- 
tion  of  codicil  -  -         -    381 

See  Republication  op  Will. 

LETTERS— Agreement  by— Statute  of  Frauds 
See  Agheement  by  Letters.         [191 

Posting  of— Notice  of  allotment       -    W 

See  Acceptance  of  Shabby    2. 

T.TABIT.TTY  —  Directors  —  Misrepresentation  in 
prospectus   -  -         .         -      79 

See  Misbsfbesentation  in  Fbosfbcti  ^ 

Executors — ^Breach  of  trust  by  testator  484 

See  Breach  of  Trust  by  Testatos. 

Jobber  on  Stock  Exchange    -        -    8W 

See  Custom  op  Stock  Exchange. 

—  Subscriber  of  memorandum    -        -    M8 

See  Subscriber  to  MmoRANDUiL 

—  Transferee   of  calls  —  Indemnity  —  ^^^ 

under  creditors'  deed  -        -    68 

See  Bakerutt  Transferee. 
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TiT  A  Bl  ItlTt— -continued, 

-»-«  Trustees — ^Insecure  inyestmenis  -  282 
See  ImrBsnoENT  by  Tbubtbbs.    1. 

-^—  Unr^stered  insaranoe  company—  Limi- 
tation by  contract  -  -  -  647 
See  UKBBaiSTEiiED^    Life     Insubanob 

GOMPANT. 

LIBEL— Injury  to  reputation  -  -     619 

See  Injubt  to  Refutation. 

LIBEL  or  HEWSPAFEB— Pn/i^  and  Publisher 
— rroprietort^  Namei—BiU  of  DtMOfferyS  A  7 
WiU.  4.  e.  76—32  &  33  Viet.  c.  24—33  <fe  34  Vict 
«.  99.]  A  demurrer  to  a  bill  alleging  that  certain 
newspapers  contained  articles  or  paragraphs,  and 
other  matter,  libelling  tlie  Plaintiff;  that  the 
Defendant  was  the  printer  and  publisher  of  the 
newspapers;  and  that  the  Plaintiff  had  instructed 
his  solicitor  to  bring  an  action  for  damages 
at^aiiist  the  proprietors  of  the  newspapers,  and 
seeking  for  the  discovery  of  their  names  under 
the  provisions  of  statutes  6  &  7  Will.  4,  c.  76,  s.  19, 
and  32  &  33  Vict  o  24,  was  overruled.  DixON  v. 
Enooh   ------     894 

UEH— Costs  of  arbitration— Lands  Glauses  Act 

[524 
See  Vejhwb's  Lien  against  Railway 
Company.    2. 

Purchase-money — Railway  company      261 

See  Vendor's  Lien  AOAiNsr  Railway 

COMTANY.      1. 

Purchase-money — Locke  King's  Act      498 

See  Locke  King's  Act.    2. 

LIFE  IKStTBAHGE — Unregistered  company  547 
See    Unbegistered     Life    Insubance 

COUFANY. 

LnOTATIOire,  STATUTE  Of—PromUwry  Note 
— Subffequent  IndoraemerU  by  Maker  of  his  Name 
and  Date — Lord  Tenterden's  Act — Aclcnowledg- 
fneni  of  2>cW.]  L.,  in  1846,  promised  to  pay, 
three  months  after  date,  to  J3.  or  to  C,  his  wife, 
the  sum  of  £500.  B.  died  in  1863,  leaving  C. 
surviving.  There  was  an  indorsement  on  the 
note  in  L*8  handwriting  of  his  name  and  the  year 
1866.  C.  died  in  ISGSi—HehU  that  it  was  not 
intended  to  make  a  new  note,  and  that  there 
was  a  sufficient  acknowledgment  to  exclude  the 
Statute  of  Limitations,     Bourdin  v,  Gbeenwood 

[281 

LIQT7IDATI0V  BT  ABEAHOEMENT— Forfeiture 
of  life  estate  -         ..         -     484 

See  Forfeiture  Clause.    2. 

LIS  ALIBI  PENDENS — Motion  to  stay  Proceedings 
pending  Litigation  in  France — French  Contract! 
A.,  an  Englishman  domiciled  in  France^  entered 
into  a  contract  in  France  with  j9.,  a  Frenchman, 
for  carrying  out  jointly  certain  mercantile  under- 
takings. In  the  course  of  the  transactions  large 
sums  of  money  came  into  the  hands  of  C.  and  D,, 
foreign  merchants  in  business  in  London.  A.  filed 
a  bill  against  B.f  C,  and  D.,  alleging  that,  under 
the  contract  with  B.^  he  was  entitled  to  partici- 
pate in  the  profits  of  the  undertaking,  and  pray- 
ing for  an  account  from  C.  and  1).  of  the  money 
in  their  hands,  and  that  they  might  be  restrained 
from  handing  it  over  to  B.  The  Defendants  moved 
to  stay  all  further  proceedings  in  the  suit  pending 


IIS  ALIBI  PENDENS— confttttied. 

certain  proceedings  in  the  French  Courts  insti- 
tuted by  A.  against  J?.,  in  which  a  construction 
would  oe  put  upon  the  French  contract ; — Heldj 
that  there  oeing  portions  of  the  relief  sought  as 
to  which  the  Defendants  were  bound  to  answer, 
the  motion,  which  was  in  the  nature  of  a  de- 
murrer, could  not  be  sustained  and  must  be 
refused  with  costs.    Wilson  v,  Ferband  -     882 

LOCKE  KINCKB  ACT  (17  &  18  Viol.  o.  113)^ 
Amendment  Act  (30  <fe  31  Vict,  c,  09y-Tnterest  in 
Land — Share  of  Proceeds  of  Sale — Residuary  Gift 
subjeet  to  Debts — Land  devised  upon  Trusts  for 
Conversion^  whether  wiUiin  Locke  King's  Act."]  By 
a  settlement,  dated  1831,  a  freehold  estate  was 
settled  in  trust  for  the  husband  and  wife  for  their 
lives,  and  after  the  decease  of  the  survivor  upon 
trust,  after  three  months  from  the  death  of  the 
survivor,  to  sell  and  invest  the  proceeds  in  trust 
for  the  children  who  should  attain  twenty-one; 
and  it  was  declared  that  if  tlie  major  part  of  the 
children  should  desire  that  the  estate  should  not 
be  sold,  and  should  give  three  montlis'  notice  of 
such  desire,  the  trusts  for  sale  should  determine, 
and  the  estate  should  be  held  upon  the  trusts 
following  the  trusts  for  sale ;  but  if  the  children 
preferred  tbat  the  estate  should  not  be  sold,  tho 
same  should,  until  sole,  be  considered  as  personal 
estate. —The  wife  died  in  1837.  Three  children 
attained  twenty-one,  and  one  died  iutestate,  leaving 
her  father  her  heir  at-law  and  sole  next  of  kin. 
The  father  b^  his  will,  gave  the  third  part  of  tho 
estate  to  which  ho  so  became  entitled  to  trustees 
for  sale,  to  stand  possessed  of  the  proceeds  for  tho 
benefit  of  A,  Lewis  absolutely ;  and  the  testator 
devised  and  bequeathed  the  residue  of  his  estate, 
whatsoever  and  where:ioever,  to  his  trustees,  upon 
trust,  after  payment  thereout  of  all  his  debts  and 
subject  thereto,  for  /.  Lewis  absolutely. — After 
the  date  of  his  will  the  testator  mortgaged  his 
third  part  of  the  settled  estate,  and  died  in  1870. 
The  settled  estate  was  afterwards  sold  under  tho 
trust  in  the  settlement : — Helrl,  that  tho  interest 
given  by  the  testator  in  tho  one-third  of  the  settled 
estate  was  not  an  "  interest  in  land  "  within  tho 
meaning  of  Locke  King's  Act,  and  consequently 
that  the  mortgage  debt  must  be  paid  out  of  tho 
residuary  estate : — Tleld^  also,  that  if  it  had  boon 
an  interest  in  land  within  the  Act,  the  residuary 
gift  of  real  and  personal  estate,  subject  to  payment 
of  debts,  would  not  luive  been  a  sufficient  expres- 
sion of  a  **  contrary  intention  "  to  have  exonerated 
tho  mortgaged  estate. — Semhle,  that  land  doviseil 
upon  trusts  for  conversion,  and  taken  in  its  con- 
verted state,  is  not  an  ''interest  in  land"  within 
Locke  King's  Act.    Lewis  v.  Lewis  -     218 

2. 30  &  31    Vict   c.  eQ^Mortgage—Ad' 

ministration — Vendors  Ltcn.]  A  lien  for  unpaid 
purchase-money  is  not  a  charge  by  way  of  mortgage, 
under  statute  30  &  31  Vict.  c.  69,  where  the 
purchaser  dies  intestate.    Habding  v.  Habding 
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LUNACY— French  curator  (onif— Trustee  Relief 
Act 582 

See  French  Cubatob  Bonis. 

Maintenance—Pauper  lunatic  in  Australia 

— Separate  estate    -         -         -     188 
See  Maintenange  of  Lunatic. 
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MAIHTXHAHCS  OF  LUHATIC— Pauper  Lwiaiie 
in  Colony — Maintenance — Wi/e*8  Separate  Estate 
— Colonial  Statute — Master  in  Lunacy  —  Accrued 
and  Future  Divideiult.']  The  accrued  dividends 
on  a  fund  settled  to  the  separate  use  of  a  married 
moman,  who  had  been  for  many  years  an  inmate 
of  a  pauper  lunatic  asylum  in  the  colony  of  Vic- 
toria, Audralia,  were  ordered  to  be  piiid  to  the 
Colonial  Master  in  Lunacy  towards  the  paymeut 
of  expenses  incurred  for  past  maintenance ;  and 
the  future  dividends  on  the  same  fund  were 
ordered  to  be  puid  to  the  same  Master  in  Lunacy, 
he  being,  on  the  construction  of  the  Colonial 
Statute,  the  committee  of  the  lunatic's  estate.  In 
re  IUkeb*8  Tbcbts      -  -  -  -     168 

MAHOB— Waste— Sale  to  Board  of  Works— Power 
to  sell  or  let-         -  -  -     674 

See  Meibopolitan  Commons  Act, 

HABBIAOE — Undue  publication  of  banns       869 
See  Undi:e  Publication  of  Banns. 

MABSEALUSQ—rrincival  and  Suretu^Mar- 
thaUing  Securities.^  A.  having  oficcted  policies 
upon  his  own  life  with  an  assurance)  office,  mort- 
gaged them  to  theofSce  as  a  security  for  successive 
loans.  In  one  of  these  mortgages  B.  became 
surety  for  repayment  of  the  amount  borrowed.  A. 
subsequently  l>ocame  bankrupt,  and  B,  was  com- 
pelled as  surety  to  pay  part  of  the  debt. — Upon 
A.*8  death: — Uddy  as  against  A's  assignee  in 
bankruptcy,  that  B,  was  entitled  to  marshal  the 
securities  so  as  to  obtain  repayment  out  of  the 
balance  of  the  several  |)oiicy  moneys  of  the  amount 
which  ho  had  been  compelled  as  surety  to  pay : 
— Heldj  also,  that  a  payment  to  B.  by  A.*8  wife, 
out  of  the  income  of  her  separate  estate,  to  reim- 
burse him  for  the  loss  he  had  sustained,  was  not 
a  payment  on  account  of  or  ns  agent  of  A.,  so  as 
to  stt  free  the  policies  pro  (anlo  from  B's  claim. 
Heyman  V,  Dubois     -         -         -         -     158 

MEUO&AHDTTM— Subscriber  of      -  -     228 

See  SuBSCBiBEB  OF  Memorandum. 

METBOFOLITAH   BOABD    OF  WOBKS  — Local 

Management  scheme— Power  to  sell  or 
let  common  land     -  .  -     574 

See  Metbopolitan  Commons  Act. 

XETBOPOLITAK  COMMOVS  ACT,  1866— (29  d:  30 
Vict,  c,  122)  —  Vendor  and  Purchaser  —  Metro- 
pulilan  Board  of  Works — Inclosure  Commissioners 
— Local  Management  Scheme — Pouters  of  Board 
to  sell  or  lease  Part  of  a  Metropolitan  Common — 
Application  to  Parliament  —  Jnjunelion.']  After 
the  passing  of  the  Metropolitan  Commons  Aot, 
186d,  the  Plaintiff,  a  part  owner,  and  the  other 
co-owners,  of  a  manor,  the  wabte  of  which  became, 
under  the  above  statute,  a  metropolitan  common 
with  the  Board  of  Works  as  its  local  authority, 
sold  and  conveyed  the  manor  (with  the  knowledge 
of  the  Board),  for  a  sum  of  £10,200,  to  two  trustees, 
who  afterwards  sold  and  conveyed  the  same  to  the 
Board  of  Works.  By  the  former  conveyance,  the 
Plaintiff  (being  the  owner  of  house  property  near 
the  common)  stipulated  that  if,  within  five  years 
from  the  date  of  the  deed,  the  common  should  not 
be  inclosed  and  dedicated  to  the  public,  having 
no  part  of  it  sold  or  let  on  building-leases,  he 
(the  Plaintiff)  should  re-purohase  his  share  of  the 
Manor  on  ^ving  the  same  price  for  it  as  he  was 
then  reoeinng.  The  Board  of  Works,  with  notice 


METROPOLITAN  COXXOHB  AOT»  IMS-^sontd. 

of  this  sUpolation,  memorialised  the  Inclosore 
Commissioners  to  prepare  and  certify  a  scheme  of 
local  management ;  and  the  Commissioners  (qd 
the  suggestion  of  the  Board)  published  a  scheme, 
whereby  it  was  proposed  to  give  the  board  power 
to  sell  or  let  on  building  leases  a  small  outlying 
portion  of  the  common,  for  the  purpose  of  recoup- 
mg  to  the  board  their  expenses  of  and  atteniling 
the  inclosure.  Upon  bill  to  restrain  the  botrd 
from  promoting  the  scheme,  or  any  ecliemc  iocou- 
sistent  with  the  stipulation: — Held,  that  the 
Board  of  Works  were  bound  by  the  stipulation  iu 
the  conveyance  by  the  Plaintiff : — Hdd,  further, 
that  the  Plaintiffs  right,  under  the  stipulation, 
to  sue  in  equity  was  not  affected  by  the  circum- 
stance that  the  scheme,  in  order  to  become  opera- 
tive, must  be  submitted  to  Parliament ;  and  in- 
junction granted  ns  pmyed.  Tblfobd  r.  Mftbo- 
poutan  Board  of  Wobks     -         -         -     574 

XINEBAL8— Beservation  of  -        408,  634 

See  CJoNFiBMATiON  of  8al£s  Act.    1,  2. 

MI8DESCBIPTI0V— Name  of  applicant  for  shares 
See  Application  fob  Shares.  [566 

MISREFEESEHTATIOH— Prospectus  of  company 

[79 

See  MiSBEPBESENTATION  IN  PbOSPECTI'S. 

lOBBEFSESENTATIOV  IH  PB08FECTU&— Com- 
pany— Concealment  of  Material  Fad — Liahiliiy  of 
Directors — Bights  of  AVottee  of  Sftares. — Bights  of 
Transferee—Delay!]    Directors  of  a  company  is- 
suing a  prospectus  arc  bound  to  disclose  every 
material  fact;  and  if  they  do  not  they  will  )k 
held  liable  to  indemnify  any  person  who  takes 
shares  from  the  company  on  the  faith  of  the  pro- 
spectus against  any  lo^is  which  may  be  occasioned 
to  him  by  reason  of  such  concealment,   even 
although  they  may  have  believed  that  tlie  con- 
cealment will  be  beneficial  to  the  persons  induced 
to  take  shares. — A  fact  which,  if  aiadosed,  would 
have  80  discredited  the  company  as  to  prevent  its 
formation,  is  a  material  fact  within  the  meaning 
of  the  foregoing  proposition. — The  estate   of  a 
deceased  director  is  liable  in  equity  in  respect  of 
such  indemnity  to  the  same  extent  as  the  director 
would  have  been  if  living. — A  transferee  of  shares 
has  no  greater  right  to  be  indemnified  by  tlie 
directors  in  respect  of  their  misconduct  in  issuing 
a  prospectus  than  the  original  allottee  would  lia\c 
I  had ;  and  if  the  allottee  would  have  been  debarred 
of  his  remedy  against  the  directors  by  laches,  con- 
donation, or  otherwise,  the  transferee  is  also  de- 
barred of  remedy. — ^Any  person   seeking  relief 
against  directors  of  a  company  in  respect  of  mis- 
conduct in  issuing  a  prospectus  is  boimd  to  come 
promptly  for  relief.— In  July,  1865,  the  directors 
of  a  company  formed  to  take  over  the  business  of 
a  firm  which  they  knew  to  be  insolvent,  issued  a 
prospectus  in  which  the  fact  of  such  insolvency 
was  withheld  from  the  public    If  the  fact  bad 
been  disclosed  the  oompanv  would  not  have  been 
formed.    The  directors  withheld  the  fact,  honestly 
believing  that  the  speculation  on  which  they  were 
about  to  embark  would  be  suoceasful. — ^In  October 
and  December,  1865,  the  Plaintiff,  on  the  faith  of 
the  prospectus,  bought  in  the  market  shares  which 
had  originally  been  allotted  to  a  partxter  in  the  in- 
solvent fijm.— -In  May,  1866,  the  company  stopped 
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payment,  and  Tras  afterwards  wound  up,  and 
the  Plaintiff  after  considerable  litigation  was  set- 
tled on  the  list  of  contributorie?,  and  was  compelled 
to  pay  large  sums  in  respect  of  calls. — In  March, 
1808,  the  Flaiutiff  filed  the  bill  in  this  suit,  seek- 
ing to  be  indemnified  in  respect  of  his  losses  by  the 
surviving  directors,  and  the  estate  of  a  deceased 
director  : — Held,  that  if  he  had  been  an  original 
allottee  and  had  come  in  due  time,  he  would  nave 
been  entitled  to  such  indemnity  ;  but  that  he  was 
debarred  of  his  remedy  on  the  ground,  first,  tlmt 
ho  was  in  no  better  position  than  the  allottee  from 
whom  be  bought,  and,  secondly,  that  he  had  come 
too  late  for  relief.    Peek  v.  Gubney  -       79 

lOSTASX  nr  COHVETAirCS— r«R<2or  and  Pur- 
chaser^ Suit  to  redify  Conveyance— Mistake — Op- 
tion to  set  aside  Transaction^]  The  conveyance 
made  in  1S6G,  upon  a  sale  of  land  by  8,  to  B.y 
contained  a  reservation  to  ^S^.  of  minerals.  Four 
years  subsequently  B,  filed  a  bill  against  S.j 
alleging  that  the  reservation  was  inserted  in  the 
conyeyance  under  a  mistake  common  to  both  par- 
ties, and  recently  discovered  by  him,  and  praying 
for  the  rectification  of  the  conveyance  by  the 
omission  of  it. — S.  put  in  an  answer  denying  the 
mistake  and  claiming  the  benefit  of  the  reserva- 
tion; and  afterwards  died  before  he  could  be 
cross-examined: — Held,  that  although,  in  the 
opinion  of  the  Court,  a  niibtidie  common  to  both 
parties  had  been  made,  of  which  S.  sought  to  take 
an  improper  advantage,  yet  a  simple  decree  for 
rectification  could  not  be  made  after  the  lapse  of 
time  and  against  the  oath  of  one  of  the  parties ; 
but  that  thu  Defendants,  the  representatives  of  S., 
were  entitled  to  the  option  of  having  the  convey- 
ance rectified,  or  the  whole  transaction  set  aside ; 
and  in  the  event  of  the  Plaintiff  not  choosing  to 
accept  the  latter  Bltemutivc,  the  bill  must  be  dis- 
misstd  without  cobts.    Bloomer  v.  Spittle     427 

HOKTOAOE — Agreement  for — Specific  perform- 
ance -  -  -  -  -  76 
See  Aqbsement  for  BIortqaob. 

Copyholds — Vesting  order — Trustee  Act    26 

See  Trustee  Acts.    1. 

Executor — Building  society — Power  of  sale 

See  Mortoaob  bt  Executor.  [565 

Mortgagee  in  possession — Sale  with  reserva- 
tion of  minerals  ...  634 
See  CoNPiRiiATioN  OF  Sales  Act.    2. 

Policy  of  insurance — Surety — Manihulling' 

See  Mabsilalling.  [158 

Policy  of  insurance— Tacking  -     327 

See  Tacking  by  Mortgagee. 

Reversionary  interest    -  -  -     176 

See  Mortgage  of  Retersiox. 

Tacking — After  death  of  mortgagor  -     327 

See  Tacking  bt  Mortgagee. 

Vendor's  lien — ^Locke  King's  Act      -     493 

See  LooKE  King's  Act.    2. 

MOBTGAGE  BY  EZBOUTOB— J^utVcZ/^i^  Society-- 
Sal€  under  PoioerA  An  executor  effected  a  mort- 
gage of  leasehold  property,  for  executorship  pur- 
poses, with  a  power  of  sale,  to  a  building  society, 
to  secure  the  repayment  of  the  money  advanced, 
as  well  as  all  fines,  premiums,  and  interest  on 
certain  advanced  shares  in  the  society,  taken  by 


HOBTGAOE  BT  EXECVTOB-^coA^'nucd. 

the  executor  for  the  purpose  of  obtaining  the  loan : 
— Held,  upon  bill  filed  by  the  society  against  a  pur- 
chaser under  the  power  of  sale,  for  specific  per- 
formance, that  the  executor  might  legally  effect  a 
mortgage  with  power  of  sale  and  with  the  inci- 
dents of  a  building  society  mortgage  on  advanced 
shares.    Crvikshank  v.  Duffin      -         -     666 

HOBTGAOE  OF  BEVZBSIOB— ftZZ  by  Mortgagee 
for  Administration  of  Testator's  Estate — Payment 
by  Surety  of  Principal  and  Interest  due,  and  Chsts 
— Six  Months*  Interest  disallowed —Costs,']  W.  S. 
in  1855,  mortgaged  a  reversionary  interest  to  which 
he  was  entitled  imder  his  father's  will,  and  died  in 
March,  1869,  intestate,  and  there  was  no  legal 
personal  representative. — The  Plaintiff,  the  mort- 
gagee, having  filed  a  bill  for  the  administration  of 
the  father's  estate,  was,  on  behalf  of  a  surety  of 
the  mortgagor,  paid  the  principal  and  interest  due 
on  the  mortgage  security  and  a  sum  for  costs  of 
suit. — On  motion  to  dismiss  the  bill : — Held,  that 
the  Plaintiff  was  not  entitled  to  six  months'  in- 
terest in  lieu  of  notice,  but  that  he  was  entitled  lo 
the  costs  of  the  motion,  as  he  had  been  paid  off  in 
a  summary  way.    Letts  v,  Hutchiks        -     176 

HOTIOH— Reserved  till  the  hearing— Fit^h  evi- 
dence -  -  •  -     401 
See  Motion  reserved  till  the  Hear- 
ing. 

—  Reserved  till  the  hearing — Costs      -       63 
See  CoffTs  in  the  Cal'se. 

HOnOB  BESEBYED  TUX  THE  HEABOG— 

Practice— 15  <fe  16  Vict,  c.  86,  ».  40— Ord  of 
Feb,  nth,  1861,  r.  xix.— Affidavit— Order— Crosg- 
examination — Costs.]  Where  a  motion  is  ordered 
to  stand  on  certain  terms  till  the  hearing  of  the 
cause,  no  new  evidence  can  be  filed  by  the  parties 
on  the  motion,  which  must  be  dealt  with  at  the 
hearing  in  the  manner  in  which  it  was  originally 
brought  on ;  and  if  the  motion  stands  over  in 
consequence  of  an  afiidavit  of  the  Defendant,  the 
motion  is  not  '*  a  matter  depending  in  "  or  **  a 
proceeding  before "  the  Cdurt,  which  entitles  the 
Plaintiff  to  cross-examine  the  Defendant  on  his 
affidavit ;  even  although  tlie  Plaintiff  may  have 
given  notice  that  he  is  going  to  use  it  at  the 
hearing  of  the  cause.— Where  the  Court  orders  a 
motion  to  stand  till  the  hearing  of  the  cause,  it 
simply  reserves  to  itself  the  power  of  dealing 
with  the  costs  of  it  differently  from  the  costs  in 
the  cause.    Singer  v.  Audslet      -         -     401 

MUTXTAL  IB8UBABCE  80CIETT  —  Policy  — 
Stamp,]  B,  &  Co.,  by  letter,  authorized  the 
managers  of  a  mutual  marine  insurance  associa- 
tion to  insure  a  ship  with  the  association,  and 
undertook  to  abide  by  the  rules  and  regulations 
thereof.  By  the  rules,  each  insurer  became  liable 
to  contribute  to  the  losses  of  any  other  insurer  in 
certain  proportions.  In  pursuance  of  the  auUiority 
given  by  B.  &  Co.,  a  duly  stamped  policy  was 
issued  to  them,  which,  however,  contained  no 
reference  to  the  rules: — Hdd,  that  the  loiter, 
although  not  stamped,  was  admissible  in  evidence, 
and  that  B,  &  Co,  were  oontributories. — Smith's 
Case  (Law  Rep.  4  Ch.  611)  distinguished.  In 
re  Albert  Ayebaqb  Association.  Bltth  &  Co.'b 
Case     ------     6S9 
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NAME — DiECOYcrer  of  secret  unpaientod  article 

[421 
See  BrcHT  to  Kaue  of  Dibooyereb. 

VAYIOATIOK  SHABE8— Balo   to  raUway  com- 
pany—ConYcrsion  into  personal  cstjito 
See  Conversion.    3,  [470 

HZW  BUSIHESS— Right  tu  solicit  old  customers 
See  Sale  of  Goodwill.  [822 

9EW8FAPEB- Libel  in       ...     394 

See  Libel  in  Newspaper. 

KEZT  OF  KIK— Grandchildren  and  great-grand- 
children ....  286 
See  DiSTRiBUTiOKS,  Statute  of. 

KOTICS — ^Motion  for  decree— Substituted  service 
See  Substituted  Service.    2.  [461 

Option  of  purchaser      -  -  -     218 

See  Option  of  Purchase. 

—  Policy  of  insurance — Bankruptcy  -  188 
See  Order  and  Disposition. 

OKEBOUS  PBOPERTY— Bankruptcy— Disclaimer 
by  trustee  -  -  -     186 

See  DiscLADfEB  bt  Trustee  in  Bank- 
ruptcy. 

"ONLY  OEKUIHE  ABTIGLE"       -  -     421 

See  Right  to  Name  of  Discoverer. 

OFTIOV — To  set  aside  transaction— Mistake  427 
See  Mistake  in  Conveyance. 

OPTION  OF  PURCHASE— TF^en  exereiseahh.'] 
An  agreement  (sanctioned  by  Act  of  Parliament) 
was  entered  into  between  two  water  companies, 
by  which  it  was  agreed  that  company  A,  should 
lake  over  the  works,  provide  for  a  mortgage  debt, 
and  pay  interest  upon  the  shares  of  company  B, 
This  agreement  was  sanctioned  by  Act  of  Par- 
liament, and  the  transaction  was  carried  into 
effect  by  an  indenture  of  January,  1857,  which 
provided  that  if  company  A.  (or  their  intended 
assignees,  the  Oorporation  or  Local  Board  of 
Hcaltl))}  being  desirous  of  becoming  the  absolute 
and  unrestricted  owners  of  the  works  of  oompanv 
B.^  stihjcct  only  to  the  mortgage  debt,  shoula, 
"  on  or  before  any  25th  of  December,  after  having 
given  to  company  B.  bix  months'  previous  notice 
of  their  desire  to  avail  themselves  of  the  option 
thereby  given,  pay  unto  company  i?.''  £40,246, 
the  amount  of  their  share  capital,  the  party  so 
paying  should  become  absolutely  entitled  to  the 
works. — In  June,  1870,  the  corporation,  who  had 
acquired  the  interest  of  company  A.,  gave  notice 
to  company  B.  of  their  intention  to  pay  tlie 
£46,246,  on  the  25th  of  December  following,  but 
tlioy  were  unable,  from  want  of  funds,  to  carry 
out  the  purchase.  In  June,  1871,  they  again 
gave  notice  that  they  would  pay  the  money  on 
the  25th  of  December,  1871 :— HeU,  that  the 
corporation,  by  giving  the  first  notice  and  failing 
to  act  upon  it,  had  not  lost  the  right  given  to 
them  b^  tne  deed  of  January,  1857,  of  purchasing, 
after  six  mouths'  notice,  on  or  before  any  25th 
day  of  December.  Ward  v.  Wolverhampton 
Waterworks  Oompany        .         -         -     243 

OBDEB  AHB  DlSPOSmOiS—BanlcTutfietj— Notice 
— Policy  of  Insurance.']  Previous  to  his  marriage 
C.  insurea  his  life  in  two  offices  for  two  sums  of 
£500  each,  and  by  his  marriage  settlement  cove- 
nanted to  insure  nis  life  fo^  not  less  than  £2000. 


OBOSB  AHB  NBPOSmOV— continued. 

On  the  29th  of  October  C.  handed  over  one  of  the 
policies  to  the  solicitor  for  the  trustees  of  t):e 
settlement,  and  on  the  9th  of  December  signed  a 
memorandum  stating  that  he  handed  over  the  tvo 
policies  to  the  trustee  in  pursuance  of  the  covenant 
contained  in  the  settlement.  C  was  adjudicated 
bankrupt  on  the  13th  of  December.  The  otber 
policy  was  handed  over  to  tbe  solicitor  for  the 
trustees  on  the  10th  of  January  in  the  following 
year.  Notice  of  the  claim  of  the  trustees  to  titc 
policies  was  given  to  the  offices  after  the  bank- 
ruptoy,  but  before  any  notice  had  been  given  br 
the  assignee : — Heid,  that  the  policies  wore  in  the 
order  and  disposition  of  the  bankrupt  at  the  oom- 
moncement  of  the  bankruptoy,  and  belonged  to 
his  assignee.    Ex  parte  Caldwell.   In  re  Cubbie 

[188 

Scotland— Vledge  of  chattels  -         -    W 

See  Pledge  op  Chattels  in  Scotland. 

OWmSB  AHD  OCCTTFIZS — Summons  against- 
Metropolitan  Management  Act  -  839 
See  GENERAii  Line  op  Buildings. 

PAEUAMBNT— Application  to— Local  manflpe- 

ment  scheme  -  -         -    674 

See  Metropolitan  Commons  Act. 

PABTDES— Foreclosure  suit— Judgment  creditors 

See  Judgment  Creditor.  P^^ 

Petition  under  Confirmation  of  Sales  Act— 

Cestuie  que  trust     -  -         -    408 

See  Confirmation  of  Sales  Act.    1. 
—  Special  case — New-bom  infant         -    250 
See  Failure  or  Purpose  of  Legacy. 

Special  case— Marriage  of  female  party  462 

See  Special  Case. 
PABTmOH  BUn— Sale— 31  &  32  Firf.  e,  40,  ft. 
3.  ^—Infant  Plaintiffs'  ** Bequest*'  for  a  5a&.] 
Three  infaut  Plaintiffs,  who  were  with  the  infant 
Defendant  tenants  in  common  of  lands  under  a 
will,  filed  a  bill  for  partition,  and  on  motion  for 
decree,  on  the  cause  coming  on  to  be  heard  as  a 
short  cause,  the  Phiintiflfs  made,  under  the  pro- 
visions of  the  statute  31  &  32  Vict.  c.  40.  bs.  3,  l, 
a  *' request"  for  a  sale  of  the  lands.— On  ihc 
authority  of  the  order  made  in  the  cause  of 
Young  v.  Young  (Law  Rep.  13  Eq.  175,  n.)  the 
costs  of  all  parties  were  declared  to  be  a  charge 
upon  tlicir  shares  in  the  lands ;  and  a  sale  was 
ordered.    France  r.  France  -         '    * •' 

2. Infants— Bequest  for  SaU.]    Fom  of 

order  when  a  sale  in  a  partition  suit  is  ordert-a 
upon  the  request  of  parties  who  are  infant^J. 
VbuNO  V,  Young    -         -         -         -    Ho,  »• 

3. Plaintiff,  DisahUity  of— Decree  M 

Sale— 31  &  32  Yict,  c.  40,  «.  3.]  The  Court  wiU, 
under  the  Partition  Act,  1868.  make  a  decree  for 
sale,  instead  of  partition,  at  the  request  of  a  feme 
eoverte  Plaintiff.    Higgs  v.  Dorkis  -         -    *«" 

4. Sale-- Prayer  for  Partition-^l  ^ p 

Vict,  c,  40,  s.  3.]  A  biU  for  a  sale  of  property  under 
the  above  Act  ought  to  pray  for  a  partition  also. 
—TeaU  V.  WaUs  (Law  Bep.  11  Eq.  213)  followed. 
—Aston  ▼.  MeredUh  (Law  Bep.  11  Eq.  601)  not 
followed.    Holland  v.  Uolxjlnd    -        -    4W> 

6. Praetie^—Paymsid  out  of  Frooee^  of 

^ofo— 31  &  32  FiW.  c.  40,  s,  3.]   The  Court  will  DOt 


Eq.  Vol.  XIII.] 


XtWiBX. 


«57 


make  an  ordeT  for  payment  out  to  trustees  of 
money  produced  by  a  sale  under  the  Partition 
Act,  1868,  where  it  had  been  paid  into  Court,  and 
some  of  the  persons  interested  were  married 
women,  and  resident  in  AwtraUa,     AfirroK  v. 

-     482 


PABTHXBS — Substituted  service  on  one  partner 
for  the  others  -  -  -       77 

See  Substituted  Service.    1. 
PAffT  KEICBERS— Costs  of  settling  B  list  -     388 

See  Costs  ih  Winding-up, 
PATEHT— Assertion   of    invalidity— Threats   of 

legal  proceedings    -  -    -     855 

See  Thbeatknino  Legal  Pbooeedikqs. 
PAUPSB    LUKATIC—iliMfraZto— Maintenance- 
Separate  estate        -         *  -     168 
See  Maihtehanob  op  Lunatic. 
PAYMEHT    OUT   OP    COTJAT-'Praetioe—Landi 
Clatues    Ad,  «.  7S—Tnuteee    for   eaU— Persona 
abeotutely  entitled,']    Semble:   Trustees   for   sale 
whose  oeetuis  que  trwt  are  under  disability,  are 
not  persons  absolutely  entitled  within  the  mean- 
ing of  sect  78  of  tlie  Lands  Claueee  Act.    In   re 
Reaston's  Estate      -         -         -         -     564 
PEBSOH  OP  UVBOmn)  MIVD— Voluntary  deed 
See  VoLUNTABY  Deed.  [485 
PSBflOFAL  8BC?UBITY— Power  of  investment- 
Money  advanced  to  husband        -     608 
See  Investment  by  Trustees.    2. 
PBTinOK— Confirmation  of  Sales  Act— Parties 


See  CoNPiiiMATioN  OP  Sales  Act.  1. 
PETmOinKO  CEEDITOB  —  Bankruptcy  Act, 
1869,  f .  e— Petitioning  Creditor'e  Debt—''  Idqui- 
dated  Sum  due  at  Law  or  in  Equity"]  The 
petitioning  creditor's  debt  must  be  a  debt  on 
which  an  action  can  be  brought,  and  the  word 
"  due  *•  in  sect.  6  means  "  presently  payable."— 
Therefore,  .where  8.  A  Co.  supplied  goods  to  P.  on 
a  two  months*  credit  to  the  amount  of  £117,  of 
which  amount,  at  the  date  of  the  presentation  of 
the  petition,  only  £49  odd  was  actually  payable 
by  P.  to  5.  (fe  Co. :— flflW,  that  the  debt  was  not 
sufficient  to  support  the  petition  for  adjudication. 
Ex  parte  Btvvt  &  Co.    In  r«  Pearcy        -     809 

PLACE  OP  BVBISEBB'-Bankruptey  Aot,  1869,  0. 
6,  $ub^.  4,  M.  69,  80,  nib-s.  6.  m.  125. 126;  Bank- 
ruptcy BvJee,  1870,  rr,  16,  17,  26,  252,  263- 
Petition  for  Liquidationr-'AdJudieation^Juri9-' 
diction.]  0.  &  Co.  had  their  chief  business 
offices  at  Sheffield,  and  were  tenants  of  three 
rooms  in  London,  in  which  an  agent  carried  on 
business  on  behalf  of  the  firm.— On  C.  A  Co. 
becoming  bankrupt :— HsW,  that  the  Bankruptcy 
Court  at  SheffiMy  and  not  the  Bankruptcy  Court 
in  London,  imd  jurisdiction  in  the  matter.  Ex 
parte  Charles.    In  re  Charles      -         -     688 
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PUSADnrCh— Bill  of  discovery— Demiurer 

See  Libel  rs  Newspaper. 
Partition  suit— Prayer— Sale  - 

See  Partition  Suit.    4. 

PLEDOS  OP  CKAITEIiS  IH  SCOTLAHB— ^tf^M- 

iration  of  BHU  of  Sale  Act  (17  <fc  18  Vict  c.  36)— 

Deposit  of  Minute  of  Lease  of  Lands  and  Pledge 

of  Chattels  in  SeoOand— English  Liquidation-' 

Vol.  XIII.— Eq.  8 


PIXDQE  OP  OHAnSIS  DT  80OIIiA]n>— «onf^. 

Bankrupteu  Act,  1869,  82  &  33  Viet.  c.  71.]  Au 
Englisl)  debtor  handed  to  the  Plaintiff,  an  English 
creditor,  a  *'  minute "  of  a  lease  of  a  house  and 
land  in  Scotland  of  which  he  was  lessee,  and  a 
memorandum'  whereby  he  aneed  to  pledge  the 
lease  and  certain  chattels  in  ttie  house  by  way  of 
security  for  tiie  debt  The  minute  provided  for 
payment  to  the  lessee  for  permanent  improve- 
ments on  the  determination  of  the  lease.  The 
lease  was  determined,  and  a  sum  became  payable 
for  improvements.  The  debtor  afterwards  pre- 
sented a  petition  for  liquidation  under  the  Bank* 
ruptcy  Act,  1869,  and  trustees  were  appointed. 
By  ^e  law  of  Scodand  the  memorandum  created 
no  security  >—Held,  that  the  BiUs  of  Sale  Act  did 
not  apply  to  property  in  Scotland,  and  that  tiie 
Plaintiff  had,  as  against  the  debtor's  trustees,  a 
good  charge  on  the  chattels  and  the  mon^ 
receivable  for  improvements.    Coote  v,  Jeokb  687 

POUCT  OP  INSUBANGE  —  Bankruptcy— Order 

and  disposition        ...     188 

See  Order  and  Disposition. 
Mortgage— Tacking     -  -  -     827 

See  Tacexsq  by  Mortoaoib. 
Reference  to  rules        ...     889 

See  Mutual  Insurance  Societt. 
Surety  —  Marshalling    -         -         -     18 

See  Marshaluno. 

P08TINO  LETTEB— Notice  of  allotment    -    148 
See  Aooeftanoe  op  Shares.    2. 

POWSB — ^Appointment  by  residuary  gift        168 
See  Affointiient  bt  Besiduart  Gift. 

Distinguished  from  property  -         -     144 

See  Power  to  take  and  apply. 

Sale  in  mortgage  —  Reservation   of  mine^ 

rals    -  -  -  -  -     684 

See  CoNPiRHATiON  OP  Sales  Act.    2. 

Sale  —  Mortgage  by  executor  to  building 

society  ....     565 

See  MoRTOAOE  by  Executor. 


Sale  in  a  settlement — Conversion        -     83 

See  Conversion.    1. 

•*  To  take  and  apply '*  -  -  -     144 

See  Power  to  take  and  apply. 

POWER  TO  TAXX  AHD  APPLY— Fta—Cem- 
«trttc<ion— "PropeHw"  or  ^' Power."]  A  testatrix 
having  a  power  under  a  marriage  settlement  to 
appoint  certain  shares  of  real  estate  made  an 
appointment  to  her  husband  *'  in  trust  to  stand' 
possessed  thereof,  and  to  enjoy  the  rents,  profits, 
and  income  arising  and  to  arise  therenrom  for 
his  own  absolute  use  and  benefit,  for  and  during 
the  term  of  his  natural  life,  with  power  to  take 
and  apply  the  whole  or  any  part  of  the  capital 
arising  therefrom  to  and  for  his  own  benefit,  and 
from  and  after  the  decease  of  my  said  husband," 
over: — Held,  that  the  husband  took  a  life  inte- 
rest with  a  power  of  appointment,  and  that,  on 
his  death,  without  having  exercised  the  power, 
the  gift  over  took  effect.  Pennook  v.  Pen- 
NOOK      ------     144 


PRACTIGX— Certificate  of  Chief  Clerk 
See  Revivor  and  Supplement. 

Costs  of  unsuccessful  motion  - 

See  Costs  in  the  Cause. 
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nACnCE—«mtinued, 

— —  Costs  of  reaerved  motion        -  -     401 

See  Motion  rbsebtsd  to  thb  Heabino. 

Death  of  trustee— Representative      -     139 

See  Affointhent  of  Refbesentativb. 

Elxceptions  for  scandal  -         -     443 

/See  ExcEFTioNB  fob  Scandal. 

Lands  Glauses  Act  —  Payment  to  trus- 
tees -----  664 
See  Payment  out  of  Codbt. 

Motion  reserved  till  the  hearing— Fresh 

evidence      -  -         -  -     401 

See  Motion  bebbbyed  till  the  Heabinq. 

Partition  suit. 

See  Cases  collected  under  Pabtitiom  Suit. 

Production  of  documents — Affidavit       602 

See  Pboduotion  of  Documents. 

Revivor — Death  of  sole  Plaintiff 

iSee  Reyivob  and  Supplement. 

Sale  before  Chief  Clerk 

See  Sale  befobe  Chief  Clebk. 

Settled  Estates  Act— Investment  of  money 

in  Court       -  -  -  -     183 

See  Settled  Estates  Act. 

Special  case— Birth  of  infant  -     260 

See  Failure  of  Purpose  of  Legacy. 

Special  case — Marriage  of  female  party  462 

See  Special  Case. 

Substituted  service — Appearance        -     Tt 

See  BuBSTrruTED  Service.    1. 

Substituted  service— Motion  for  decree   461 

See  Substituted  Sebvioe.    2. 

Supplemental    order — Certificate  filed 

aefeotive  suit  -  -  - 

iSee  Revivob  and  Supplement.    2. 

Winding-up — Special  Examiner  -     27 

See  Special  Examines. 

PROCEEDS  OE  SALE— Share  of— Locke  King's 
Act 218 

See  Locke  Kino's  Act.    1. 

PSODUOTIOE  OF  J^WSUKEKTB-- Practice— J ffi- 
davit  —  Sufficiency.']  Three  executors,  two  uf 
whom,  together  witn  other  persons  not  parties  to 
the  suit,  were  members  of  a  firm  to  which  their 
testator  had  belonged,  had  for  many  years  al- 
lowed part  of  the  testator's  estate  to  remain  in 
the  firm.  On  a  bill  against  the  executors  for 
administration  and  to  make  the  Defendants  ac- 
count for  profits  made  bv  the  use  of  the  testator's 
property  i—Held,  tliat  the  executors  were  bound 
to  include  the  books  of  the  firm  in  the  schedule 
to  tlieir  affidavit  of  documents.     Yyse  v,  Fosteb 

[602 

PBOXXBSOBY  EOTE— Statute  of  Limitations^- 
Acknowledgment  -  -  -  281 
See  LiMTTATiOMs,  Statute  of. 


m 


PS0PBIST0B8  OE  NEWSPAFEB    - 

See  Libel  in  Newspaper. 
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PEOflFSCTUS— Misrepresentation  in  -       79 

See  MiBBBPiissENTATioN  in  Prospectus. 


PUECEAflB — Option  of— When  exeroiaeftble  248 

See  Option  or  Pubghase. 

EAUW AY  GOMFAEY— Accommodation  wcurks  4S 
See  Specific  Pebfobmance  of  Wobss  on 
Plaintiff's  Land. 

^—  Costs  under  Lands  Clauses  Act  884, 495 

See  Costs  undeb  Lands  Clauseb  Act. 
1.2. 

Unpaid  landowner— Lien        -         261,  524 

See  Yendob's  Lien  a6AIN:>t   Railway 
Company.    1,  2. 

BEAL  AHD  FEB80EAL  ESTATE— Charge  of  legacy 
— Devastavit  .  -  _     u^ 

See  Devastavit. 

Conversion         -         -  -  S3, 188, 470 

See  CoNTEBSiON.    1,  2,  3. 

BECTIEICATIOE- Deed       -  >  -     427 

See  Mistake  in  Gonv&tance. 

BEmVEffmSHT     OE    FUXCEA8E  -  XOIST— 

Leaseholds— Costs  -         -  -     485 

See  CoiTs  undeb  Lands  Clauses  Act.  2. 

EEM0TEHE8S— Devwe  of  Eetates  for  Life— Term 
of  500  Yean— Devise  of  Ettates  in  TaO—TnuU 
to  raise  a  Sum  of  Money — Demurrer.']  A  testator 
in  1803  devised  estates  to  his  eldest  faon  R.  for 
life,  with  remainders  to  his  grandson  R.  for  life ; 
to  trustees  to  preserve  contingent  estates:  to 
other  trustees  for  500  years  upon  certidn  trusts ; 
to  the  first  and  other  sons  of  his  giundson  li.  in 
tail  male ;  and  in  defieiult  of  issue,  to  the  second 
and  otlier  sons  of  his  son  R.  in  tail  male ;  and  in 
default  of  issue  to  his  son  ^.  for  life ;  to  the  same 
trustees  to  preserve  contingent  estates ;  to  the  first 
and  other  sons  of  ^.in  tail  male;  with  remainders 
over  in  favour  of  other  sons  for  life  and  their  issue 
in  tail. — The  limitation  of  the  term  was  for  the 
purpose  of  enahling  the  trustees,  by  mortgage  or 
otherwise,  in  case  any  one  or  more  of  the  testator's 
younger  sons,  or  their  issue,  shoidd  become  seised 
in  possession  by  virtue  of  the  limitations  of  the 
estates  devised  to  his  son  R.  for  lire,  with  remain- 
ders over,  to  raise  a  sum  of  £5000  for  the  benefit 
of  such  of  the  testator's  sons  (except  the  acm  in 
possession  of  the  estates)  as  should  he  then  living, 
or  their  issue. — ^The  testator  s  eldest  son  had  uo 
son  oti.er  than  the  testator's  grandson  J2.,  who 
died  on  the  24th  of  February,  1870,  without  issue, 
I  and  the  estates  devolved  upon  the  in&nt  Defen- 
dant, a  grandson  of  the  testator's  son  N. — The 
Plaintifiis  were  a  yoimger  son  of  N^  and  the  sou 
of  the  testator's  younger  son  H. : — Heldf  on  de- 
murrer to  a  bill  praying  a  declaration  that  accord- 
ing to  tlie  true  construction  of  the  ^Hl,  and  in 
the  events  which  had  happened,  the  sum  of 
£5000  was  validly  chureed  upon  the  estates,  and 
was  now  raiseable  with  interest  at  4  pi-r  cent, 
from  the  24th  of  February,  1870,  that  the  duLrgo 
failed  for  remoteness. — &tae  v.  Droeier  (2  Keen, 
764;  5  My.  &  Cr.  246),  foUowed.  Syus  r. 
Sykes    ------       56 

BSPBE8EHTATIVS— Death  of  accounting  trustee 

[lao 

See  Appointment  of  Bepbbbentativb. 


SEPUBUCATIOE  OF  WHL— 1    Vict,  c.  26.  u. 

15,  34.]    Testatrix  by  her  will  gave  a  share  of 

FTJBLIOATIOE— Banns  ...     809    hor  residuary  real  and  personal  estate  to  B.,  and 

See  Undue  Public  vtion  of  Banns.  one  of  the  attesting  witnesses  to  the  will  was  B.'« 
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BSFUBZIGATIOK  OV  WTLL—eonHnued, 

wife.  By  a  oodloO,  which  was  attested  by  other 
witnesses,  testatrix,  after  a  directioii  to  her  exeoa- 
tors  to  allow  an  extended  time  for  payment  of  a 
debt  due  to  her  from  one  of  her  legatees,  con- 
firmed her  will  in  other  respects  : — HM,  that  the 
duly  attested  codicil  had  the  effect  of  republish- 
ing and  incorporating  the  will  so  as  to  render  the 
gift  to  B.  valid,  notwithstanding  attestation  of 
the  will  by  ^.'«  wife.   Anderson  v.  Anderson  881 

BE8GIHDED  GOHTBACT-H^ole  of  Seal  Estate- 
Power  to  rescind — Detiih  of  Purchaser  before  Com- 
pletion— Rights  of  HetV.]  An  intestate  was,  at 
the  time  of  his  death,  under  a  contract  to  purchase 
realty,  which  the  vendor  might  have  specifically 
enforced,  but  which  he  afterwards  rescinded  under 
a  power  thereby  reserved  to  him: — Held,  that 
the  heir-at-law  of  the  intestate  was  entitled  to 
receive  the  purchase-money  out  of  the  intestate's 
personal  estate.    Hudson  v.  Cook  -         -     417 

SESEBYATIOK  OF  lOHSBALS  408,  684 

See  GoNFiRiiATioN  of  Sales  Act.    1 ,  2. 

SEBXSUABY  OIFT — Appointment — Lapsed  share 

[168 
See  Appointment  by  Residuary  Gift. 

BSBIONATIOH—Director     -  -  >     228 

See  SuBSORiBER  OF  Memorandum. 

BSBULTOIO  TBU8I— Conversion  by  will  -  188 
See  Conversion.    2. 

BSTUBHIHO  OmOEB— School  board—Charge 
See  Taxation  of  Coerra.  [886 

BSVSB8I0H— Covenant  to  settle    -  -     806 

See  Covenant  to  settle. 

Payment  without  notice — Six  months'  in- 
terest -  -  -  -  176 
See  MoRTOAaB  of  Reversion. 

SEVIVOB  AHD  SUFPLEXZIIT— Proceioe— Deo^ 
of  SoUe  Plaintiff— Defendant  Legal  Personal  Be- 
presewtcAive  of  deeecued  Plaintiff.]  Where  a  sole 
Plaintiff  dies  before  decree,,  and  a  Defendant  be- 
comes his  legal  personal  representative,  the  com- 
mon order  to  revive  cannot  be  made.  Bates  v. 
Bates    ------     188 

2 Practioe— Certificate  filed   while  Suit 

defective — TaJting  Certificate  off  FUe— Supplemen- 
tal Order— l^  A  16  Vict.  c.  86,  s.  52.]  Where  the 
Chief  Clerk's  certificate  in  a  suit  was  filed  after 
the  birth  of  an  infant  who  was  a  necessary  party 
to  the  suit,  but  before  the  infant  had  been  made 
a  party,  tJhe  Court,  upon  the  application  of  all 
parties,  and  in  order  to  avoid  the  expense  of  a 
supplemental  suit,  directed  the  certificate  to  be 
taken  off  the  file.    Cothbbrt  v.  Harms y  -     202 

BIdET  TO  HAXX  OV  JOBOOYZKEBL— Injunction 
—Secret  Preparaiion — Use  of  Name  of  Discoverer 
— Adtertisement  as  **  only  **  aenuine,']  Any  person 
who  has,  without  the  use  of  unfair  means,  become 
acquainted  with  the  mode  of  compounding  a 
secret  unpatented  preparation  may,  after  the 
death  of  the  original  discoverer,  make  and  sell 
the  compound,  desoribinff  it  by  the  name  of  the 
discoverer,  provided  he  does  not  lead  the  public 
to  Bupjpoee  that  his  pfeparation  is  the  manufac- 
ture 01  the  saocessors  in  ousiness  of  the  original 
discoverer ;  but  he  most  not  assert  that  his  is  the 


BIOET  TO  NAME  OF  DI8C0TZBEE— ixm^inued. 

only  eennine  article,  or  suggest  that  the  article 
manufactured  by  the  successors  of  the  original 
discoverer  is  spurious.    James  v,  James     -     421 

BOYALTT — Tenant  for  Life  and  Bemainderman 
— Open  Brich-fidd— Devise  for  Sale  <U  Discretion 
of  Trustees.']  A  testator,  having  purchased  a 
piece  of  land,  opened  it  as  a  brick-field,  and  it 
was  open  at  his  death.  By  his  will  he  devised 
it  to  trustees  upon  trust  to  sell  "  when,  in  their 
discretion,  it  may  seem  advisable;"  and  he 
directed  that  the  rents  *^and  profits'*  should, 
until  sale,  be  considered  as  part  of  his  personal 
estate,  and  be  applicable  and  applied  in  such 
manner  as  the  dividends  or  interest  to  arise  from 
the  investments  of  the  sale  moneys.  He  then 
gave  the  income  of  the  investments  to  a  tenant 
for  life,  with  remainder,  as  to  the  capital,  over. — 
Boyalties  became  payable  after  the  testator's 
death.  The  trustees  did  not  sell  for  ten  years, 
but  allowed  the  brickfield  to  be  worked  out,  oeing 
of  opinion  that  by  holduig  the  land  for  the  present, 
tbey  might  sell  it  at  a  higher  price  afterwards  for 
building  purposes: — Hdd,  that  the  tenant  for 
life  was  entitled  to  the  royalties  absolutelv,  and 
not  merely  to  the  income  which  they  would  have 
produced  if  invested.    Miller  v.  Miller  -     268 

8ALE--By  Court— Before  Chief  Clerk      -     849 
See  Sale  before  Chief  Clerk. 

By  Court — Conditions  of  sale     -      -     196 

See  Conditions  of  Sale. 

Goodwill  of  business    -  -  -     822 

See  Sale  of  Goodwill. 

Partition  suit     178, 175,  n.,  280,  406,  492 

/8m  Partition  Suit.    1--5. 

Power  of  conversion     -         -         -       28 

See  Conversion.    1. 

Beal  estate — Contract  rescinded-^Purohase- 

money — ^Heir-at-law  -  -     417 

See  Besoinded  Contract. 

aALS  BEFOBS  CHEB7  CLE&K— Jurisdiction  of 
Court — Chief  Clerk — Master  in  Chancery  Abolition 
Act  (15  d;  16  Viet.  0.  20)— Sale  by  Auction  in 
Chambers  before  the  Chief  Clerk.]  The  Court 
has  power,  since  the  passing  of  the  M<ister  in 
Chancery  AbcUtion  Act,  to  Imve  a  sale  of  real 
estate,  directed  to  be  sold  under  the  Court,  made 
by  auction  in  Chambers  before  the  Chief  Clerk ; 
and  where  all  parties  interested  are  sui  Juris,  and 
before  the  Court,  they  may,  if  they  think  it  expe- 
dient, have  a  sale  effected  in  tiiis  manner.  Where, 
however,  there  are  parties  not  before  the  Court, 
or  not  sui  juris,  the  duty  is  thrown  upon  the 
Court  of  determining  what  is  the  most  beneficial 
mode  of  conducting  the  sale,  and  the  fact  of  the 
power  having  fallen  into  disuse  tending  to  shew 
that  its  exercise  was  in  general  inexp^ent,  the 
Court  directed  a  sale  by  an  auctioneer.  Peu- 
BERTON  V.  Barnes       -         .         .         .     949 

SALE  OF  GOODWILL— FerM^or  setting  up  new 
Butiness— Bight  to  solicit  old  Customers.}  The 
vendor  of  a  business  and  the  goodwill  thereof 
may,  in  the  absence  of  express  stipulation  to  the 
contrary,  set  up  a  business  of  ^e  same  kind 
either  in  the  same  neighbourhood  or  elsewhere, 
and  may  publicly  advertise  the  fact  of  his  having 
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BALB  0V  MOI^WnX — ctnUintied* 

done  fio ;  but  he  must  not  aolioit  the  customers  of 
the  old  bunnees  to  oeaae  dealing  with  the  pur- 
chaser, or  to  give  their  custom  to  himself. 
Labouobsbb  V.  Dawson        ... 


80AH]>AL~£xceptions  for — ^Matter  not  pertinent 
to  the  relief  -  -  -  -  44S 
See  EzoBFTiONS  fob  Scandal. 

80K0OL  BOABD — ^Election  of—Oharges — ^Beturn- 
ing  officer    -  -         -  -     886 

See  Taxation  of  Oostb. 

8CIBZ  FAGIA8— YaUdity  of  patent  -     866 

See  Thbeatenzng  Lbqal  Pboceedinos. 

IBGBST  FSSPA&ATIOH— Bight  to  name  of  dis- 
coverer -  •  -  -  421 
See  BiOBT  to  Name  of  Discovkbeb. 

8XPA&AII  B8IAT1  —  Pauper  lunatio  in  Aue- 
irdUa  -  -  -  -     168 

See  Maintenanox  of  LuNATia 

8XPABA,TZ0N  HEED—Cuetodyof  Children— LatB- 
fid  Agreement — Specific  Perfonnance — Cocenant  to 
Miver  up  private  Documents — Making  and  Betaiii- 
ing  Copies.']  The  Court  will  enforce  a  legal  and 
proper  covenant  in  a  separation  deed  although 
other  covenants  in  the  same  deed  may  be  illegal. — 
By  a  separation  deed,  made  after  the  wife  had 
instituted  prooeediags  in  the  Divorce  Court  for 
divorce  and  the  custody  of  her  children,  the  bus- 
band  covenanted  to  deliver  up  forthwith  to  his 
wife  all  her  journals,  diaries,  and  private  corre- 
spondence and  memoranda;  that  the  elder  two 
ciiildren  of  the  marriage  should  remain  at  such 
schools  in  England  as  the  husband,  or  such  schools 
elsewhere  as  the  husbaud,  with  the  consent  of  Ihe 
wife,  should  direct;  that  the  husband  and  wife 
should  each  have  access  to  them  at  all  reasonable 
and  convenient  times,  subject  to  the  regulations  of 
the  schools;  and  that  their  holidays  should  be 
passed  by  them  at  such  places  and  in  such  manner 
as  the  trustees  of  the  deed  should  direct ;  and  that 
the  younger  two  children  (who  were  respectively 
under  the  age  of  seven  years)  should  remain  in 
the  custody  of  the  wife : — Held,  that  the  husband 
was  not  entitled  to  make  or  retain  copies  of  the 
ioumals,  diaries,  and  memoranda  covenanted  to 
be  delivered  up : — Held,  also,  that  having  regard 
to  the  evidence  with  respect  to  the  husband's 
nusoonduct,  the  covenants  with  respect  to  the 
holidays  of  the  elder  two  children  were  reasonable 
and  proper,  and  would  be  enforced  by  tiie  Court, 
even  if  the  covenant  as  to  the  custody  of  the 
younger  children  were  not  legal,  as  to  which  how- 
ever the  Court  expressed  no  opinion. — Vansittart 
V.  VansUtarl  (2  De  G.  &  J.  249)  and  Svnfi  v.  Swift 
(84  Beav.  394)  considered.    Haxilton  v.  Hectob 
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8SB7I0S— Substituted         -         -  77,461 

See  Bubstituted  Sebvice.    1,  2. 

SETTLED  X8TAIE8  ACia— 19  ik20VicLo.  120  ; 
21  d:  22  Vict.  c.  77;  27  <fe  28  Vict,  e.  45,  s,  25— 
Investment — Practice  in  Accountant's  -  General's 
Offtee—Bequest.J  An  undivided  moiety  in  land 
was  ordered  under  the  Settled  Estates  Act  to  be  ' 
sold,  and  the  proceeds  to  be  paid  into  Court  and 
invested  in  Consols.  The  sale  was  made,  and  the 
money  paid  into  Court,  but  there  being  no  request 
to  invest  left  at  the  office,  the  money,  according 
to  the  praotloe  in  the  office,  remained  uninvested. 


SKTHLED  nTAIB  AfftB—conthmed. 

A  motion  for  leave  to  bring  an  action  against  the 
Acoountant-General,  or  to  examine  the  precedents 
in  the  office,  refused  with  costs.  In  re  Wood- 
oock's  Bbttlbd  Estates      -         -  -     188 


SEITLEXEHT — Conversion — ^Power  of  sole 
See  CoNVEBsiON.    1. 

Investment  of  funds     -  -         S8S,  601 

See  Investment  bt  Tbustees.    1,  2. 

—  Marriage— Covenant  to  settle  fatuie  pro- 
perty- -  -  -  -  W6 
See  Covenant  to  settle. 

8HAUEB — ^Navigation  company — Conversion  into 
personu  estato  ...  470 
See  CoNVEBsiON.    3. 


Qualification  of  director 

See  Aogeftance  of  Shabeb. 


1. 


BOLIOITOBr-Dischaige  of    -  -  -     440 

See  Solioitob'b  Lien.    1. 

—  Employment  of— Infant  -  -     497 

See  Soucitob's  Lien.    2. 

Lien       -  -  -  -         440,467 

See  SoLiorroB's  Lien.    1,  2. 

Returning  officer   at    election    of    school 

board — Charges      -  -  -     S86 

See  Taxation  of  Costs. 

BOLIGITOB'S  UEX—Diseharge  by  SoUcitoi^De' 
mandfor  Funds  to  carry  on  Suit.']  Where  a  solt- 
citor  applied  to  his  client  for  Ainds  to  cany  on  a 
suit,  and  upon  the  dient  not  furnishing  any  de- 
clined to  continue  to  conduct  the  litigatioo,  and 
the  client  appointed  fresh  solicitors:— JGTeld,  thst 
this  was  a  discharge  by  the  solicitor,  and  that  he 
might  be  called  upon  to  deliver  to  the  new  solici- 
tors the  papers  relating  to  the  matters  in  question 
in  the  suit,  on  their  undertaking  to  hold  them 
without  prejudice  to  his  lien  and  to  retom  them 
undefaced  within  twelve  days  after  the  oonclosion 
of  the  suit,  imd  to  allow  the  f<xiner  soUoitor  aooeas 
to  them  for  the  purpose  of  oanying  on  an  action 
for  his  costs.    Robins  v.  GoLDmcoAM        -    440 

S. Friendly    auit^Infani    PMmtif— 

Adoption  of  Suit — Charge  on  Real  Estate  '^prs- 
served  "-<22  d;  23  Viet.  e.  127,  s.  28.]  The  biU 
in  this  suit  was  filed  on  the  15th  of  June, 
1868,  by  jr.  /.,  as  next  friend  of  the  then  infant 
Plaintiff,  for  a  guardian,  directions  as  to  the  main- 
tenance of  the  Plaintiff  and  his  biothen  and 
sisters  (Defendants),  accounte  of  the  estato  of  the 
testator  (their  giand&ther),  and  for  a  receiver. 
The  solicitor  employed  by  the  next  friend  was  a 
Mr.  /.  On  the  4Ui  of  July  a  decree  was  made, 
directing  inquiries  as  to  the  testator's  real  estate ; 
and  on  the  6th  of  Februair,  1864,  the  Chief  Q\ezV 
made  his  certificate  that  the  real  estato  was  worth 
about  £850  per  annum.  On  the  2nd  of  Miaroh, 
1864,  an  order  was  made  for  the  appointment  of  a 
guardian  and  receiver,  and  allowing  a  sum  of  £220 
per  ftfiiiTiTO  for  the  maintenance  of  the  Plaintiff 
and  the  Defendante.  On  the  10th  of  Aueust, 
1866,  Mr. «/:,  the  solicitor,  died.  On  the  14th  of 
October,  1867,  the  infant  Plaintiff  attained  twenty- 
one  years  of  age.  In  November,  1867,  he  disen- 
tailed the  real  estate  (of  which  he  was  tenant  in 
tail  un^er  his  grand&ther's  will).  In  June.  186S» 
he  obtained  an  order  to  dischiuge  tiie  receiver; 
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and  on  the  10th  of  February,  1872,  procured  an 
order  to  change  hia  Bolicitor.  On  a  petition  pre- 
sented under  the  22  &  23  Vict.  c.  127,  by  the  per- 
sonal representative  of  the  solicitor,  to  establish  a 
charge  on  the  real  estate  for  //<  costs: — Hdd, 
tliat  the  suit  was  properly  instituted,  and  the  soli- 
citor duly  ^*  employed  "  on  behalf  of  the  infant ; 
that  the  property  was  '*  preserved  '  in  the  suit  for 
the  benetit  of  Uie  in&nt  through  the  in^itrumen- 
tality  of  the  solicitor;  that  the  infant  liad,  on 
attaming  twenty-one,  adopted  the  suit ;  that  the 
l^atute  of  LimitatioTU  was  not  a  bar  to  the  claim ; 
that  the  personal  representative  of  the  solicitor 
could  present  the  petition ;  and  that  an  order  must 
be  made  upon  it.    Bails  v.  Bails  -         -     497 

80LVIV0T— Libel  as  to       -  -  -     619 

See  Injubt  to  Bbputation. 

SPECIAL  CASE — Practice — Marriage  of  Female 
Party — Amendment.']  Where  a  female  party  to  a 
special  case  has  married  since  it  was  set  down  for 
hearing,  the  proper  course  is  to  discharge  the 
order  for  the  hearing  and  amend  the  case  by  adding 
the  husband  as  a  party,  and  to  apply  for  leave  to 
set  it  down  afresh.    Attt  v.  Etough         -     468 

Infant  bom  after  filing  -         -  -     250 

Bee  FAiLims  of  PnBFOfis  of  Lbqact. 

SPECIAL  EZAUKSB— Practice  — Company  — 
WiTiding^p.l  A  person  summoned  under  the 
Companiee  Act,  1862,  s.  115,  to  give  information 
respecting  the  affairs  of  a  company  which  la  being 
wound  up  by  the  Court,  is  not  entitled  to  any  voice 
in  the  appointment  of  a  special  examiner.    In  re 

CONTBAOT  GOfiFOBATION  -  -  -         27 

SPECinO  PEBFOBMAHGB— Agreement  to  exe- 
cute mortgage         -  -  -       76 

£(S0  AqKEEMBNT  FOll  MOBTOAOB. 

'  Sale  by  Court     -  -         -  -     196 

See  Conditions  of  Sale. 

Vendor's  lien — ^Bailway  company     261, 584 

See  Ybndob's  Libn  against  Kailwat 

COKPANT.      1,  2. 

Works  on  plaintiff's  land         -  -       45 

See  Spscifio  Pebfobmancb  of  Wobks  on 
Plaintiff's  Land. 

SPEOPIO  PBByOBMAHCE  OP  WOBKS  ON 
PLAIH  TIFFS  LAJSm  ^  Bailway  Company  and 
Landowner — Agreement  hy  a  Bailtoay  Company 
to  make  Aooommodation  Worke  on  Land  of  a 
Vendor  other  than  thai  taken  by  (he  Company,] 
An  agreement  was  entered  into  between  a  railway 
company  and  a  landowner,  part  of  whose  land  had 
been,  under  another  agreement,  taken  by  the  com- 
pany, whereby,  in  consideration  of  the  previous 
withdrawal  by  the  landowner  of  a  petition  to  Par- 
liament against  the  company's  bill,  the  company 
agreed  to  construct  and  for  ever  maintain  at  their 
expense  a  siding  of  specified  len*;th  alongside  the 
line  "ayxm  land  oelonging  to  the  landowner,  and  to 
be  provided  by  him  for  that  purpose,  for  the  use 
and  to  the  reasonable  satisfaction  of  the  land- 
owner:— Held,  that  this  agreement  was  not  in- 
capable of  being  enforced  by  a  Court  of  Equity. — 
The  Court  will  not  refuse  to  decree  specific  per- 
formance of  an  agreement,  although  the  Plaintiff 
may  have  a  concurrent  remedy  in  dmnages,  or 


SPECIPIO  PEBPOEMAHCE  OF  W0BX8  ON 
PLAINTIFF'S  LAJn>— continued, 

may  have  entered  into  a  negotiation  for  a  money 
compensation  which  has  fail^.  Gbbbnb  v.  Wkst 
Cheshibe  Bailway  Company  -         -      44 

STAMP^Unstamped  letter    -         -         -     529 
See  Mutual  Insubakcjs  Socibty. 

STATUTE  OF  BISTBIBUnONS        -         -     266 

See  DiSTBiBUTiONS,  Statutb  of. 

STATUTE  OF  LDOTATIONB  -  -     881 

See  Limitations,  Statute  of, 

STATUTES: 

22  &  23  Oar.  2,  s.  10— Dislributi<m8        -     286 
See  Distbibutionb,  Statute  of. 

29Car.  2,  c.  3- Fraud*     -  -  -     191 

See  Agbeement  by  Lbttebs. 

4  Geo.  4,  c.  76,  s.  22— Jfarrta^e  Act        -     869 
See  Undue  Pcblication  of  Banns. 


-     881 


-     894 


881 


-     168 


9  Geo.  4,  c.  14,  s.  8 — Limitatifme  - 

Siee  Limitations,  Statute  of. 

6  &  7  Will.  4,  c.  ^^—Newepapers  - 
See  Libel  in  Kbwsfafeb. 

1  Vict.  c.  26,  ss.  15, 34— Tr»a»      - 
See  Republication  of  Will. 

See  Appointment  by  Be8IOUABy  Gift. 

6  &  7  Vict.  o.  73— iSb2icitor«         -  -     886 

See  Taxation  of  Costs. 

8  Vict.  c.  18.  ss.  34,  75, 80— Xands  Oaueee    684 
See  Yendob's   Lien  against  Railway 
Company.    2. 

ss.  69, 80  -  -         884,496 

See  Costs  undbb  Lands  Claubbs  Act. 
1,2.        . 

s.  78       -  -  -         -     664 

See  Payment  out  or  Coubt. 

10  &  11  Vict.  c.  ^Q—Truttee  Relief  Act  -     688 

See  Fbbnoh  Cubatob  Bonis. 

14  &  15  Vict.  c.  99,  s.  U—Emdenee        -     611 

See  Eyidbnoe  of  Death. 

15  &  16  Vict  c,  55,  s,  2— 2Vtw<€fl  Act      - 

See  Tbusteb  Aotb.    1. 

15  &  16  Vict.  c.  80 — Master 9  in  Chancery 
See  Salb  befobb  Chief  Clebk. 

15  &  16  Viet.  c.  86,  s.  40 — Chancery  Improve- 

ment -  -  -  -     401 

See  MonoN  besebyed  till  the  Ubabing. 

8. 44       -  -  -  -     189 

See  Appointment  of  Bepbesbntative. 

s.  52  -  -         .  .808 

See  Beviyor  and  Supplement.    2. 

16  &  17  Vict.  c.  Id^-^ChaHtabU  Truste  -     869 

See  Endowed  Schoolb  Aot. 

17  &  18  Vict.  c.  36,  s,  l-SiUe  of  Sale    -     bVt 

See  Pledge  of  Chattels  in  Sootland. 

17  &  18  Vict.  c.  n^r-Loeke  Kin^s  AxA  -     818 

See  LooKB  King's  Act.    1. 

18  &  19  Vict  c.  m^ChariUMe  Truete  - 

See  Endowed  Sohoou  Act. 

19  &  20  Vict.  c.  12f>— Settled  Eriatee 

See  Settlbd  Estates  Act. 
21  &  22  Vict.  c.  VSetOed  EeUUee 
See  Settlbd  Estatbb  Act. 
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STATUTES — continued- 

22  &  23  Vict.  c.  25— Law  of  Property     -     484 
See  Breach  of  Tbust  by  Testator. 

22  &  23  Vict.  c.  127,  s.  2S^Solicitor8     -     497 
See  Solicitor's  Lien.    2. 

24  &  25  Vict.  c.   134,  ss.   153,    15^— Bank- 

ruptcy  -  -  _  -       66 

See  Banebuft  Transferee. 

25  &  26  Vict.  0.  53.  s.  17— Land  Regitiry     142 

See  Land  Registry  Act. 

25  &  26  Vict.  c.  89,  s.  SS— Companies     -     888 
See  Costs  in  Winding-up. 

8  115     -  -  -    178, 179,  n. 


suit    in 


See  Witness  in  Windinq-up.    1,  2. 


27 


See  SvEciAL  Examiner. 

See  Application  for  Shares. 
8. 158     -  -         - 


-     666 


See  Interest  in  WiNDiNG-rp. 

25  &  26  Vict  c.  102,  ss.  73,   KH— Metropolis 
Management  -  -  -     389 

See  General  Line  of  Buildings. 

25  &  26  Vict  0.  lOS— Confirmation  of  Sales 

[408,684 
See  Confirmation  of  Sales  Act.    1,  2. 

27  &  28  Vict.  c.  45,  s.  25— Settled  Estates     188 
See  Settled  Estates  Act. 

29  &  30  Vict.  c.  122— Metropolitan  Commons 
See  Metropolitan  CIommons  Act.     [674 

30  &  31  Vict  c.  69— Charges  on  Real  Estate 
See  Locke  Kino's  Act.    1,  2.    [218,  498 

31  &  32  Vict.  c.  40,  ss.  3,  4      178,  175,  n.,  280, 
ia?e  Partition  Suit.    1—5.      [406,492 

32  &  33  Vict  c.  2i— Newspapers  -     894 
See  Libel  in  Newspaper. 

32  &  33  Vict.  0.  56— Endowed  Schools    -     869 
See  Endowed  Schoous  Act. 

32  &  33  Vict,  c  71,  ss.  6, 59,  SO— Bankruptcy  688 
See  Place  of  Business. 

8. 23       -  -  -  -     186 

-  See  Disclaimer  by  Trustee  in  Bank- 
ruptcy. 

—  8.  15      -      .    -         -         -     597 

See  Pledge  of  Chattels  in  Scotland' 

88.55,72,96     -  -  -     409 

See  Examination  of  Trustee. 

8. 72        .  -  -  -811 

See  Injunction  in  Bankruptcy. 

8.87        -  -  -  -     314 

See  Execution  Creditor. 

8.125      -  -  -  -     464 

See  Forfeiture  Clause.     2. 

33  &  34  Vict  c.  n— National  Debt         -     611 

See  Eyidenoe  of  Death. 
33  &  34  Vict  c.  75— Elementary  Education  886 
See  Taxation  of  Costs. 
^33&84Victc.99— ^lMa2o/5^aett(««  -     894 
See  Libel  in  Newspaper. 

;34  &  35  Vict  c.  86—Bequlation  of  Army  -     250 
See  Failure  of  Pubpose  of  Leoacy. 


STATIHO    FBOCBEDINGS  ^  Pending 

French  Court 

See  Lis  AuBi  Pendens. 

STOCK  EZCEAirOE— Custom  of     - 

See  CuffroM  of  Stock  Exchange. 


SUBSCRIBER  07  HEMORAHDITIC— Con^rOwfory 
— Contra^  to  take  Shares^-Aoeeptance  of  Office 
as  Director — Resignation  by  Director — Lapse  of 
Five  YearsJ]  S,  in  1865  agreed  to  become  a 
director  of  a  company,  and  signed  the  mono- 
randum  of  association  for  200  shares.  The 
articles  of  association  empowered  the  directors 
to  decline  to  commence  business  unless  two-thizda 
of  tlie  capital  were  subscribed.  S.  attended  the 
firbt  meeting  of  the  directors,  and  having  un- 
successful ly  opposed  a  resolution  to  commenoe 
business  before  two-thirds  of  the  capital  had  been 
subscribed,  stated  that  he  should  icaign  his 
directorship ;  but,  at  the  request  of  the  directors, 
postponed  his  resignation  till  a  further  day,  when 
it  was  accepted.  The  company  carried  on  busi- 
ness and  made  some  diyidends,  but  was  in 
February,  1870,  ordered  to  be  woimd  up.  S,  was 
not  treated  as  a  member  of  the  company  after 
his  resignation,  and  no  shares  were  allotted  to 
him,  and  his  name  was  never  placed  on  the  list 
of  shareholders : — Eeld,  that  he  was  not  by  the 
lapse  of  time,  and  by  the  drcumstanoes  of  the 
case,  exonerated  from  liability  to  take  the  shares 
for  which  he  had  subscribed  the  memorandum  of 
association.  In  re  Robinson  &  Preston's  Brewery 
Company.    Sidney's  Case    -         -         - 


SUBSTITUTED  SSRVIOE — Partners  —  Appear- 
anoe,']  In  a  suit  against  five  partners,  throe  <^ 
whom  had  entered  appearance  and  the  other  two 
were  out  of  the  jurisdiction  and  had  not,  sub- 
stituted service  of  a  notice  of  motion  for  an 
injunction,  and  for  the  appointment  of  a  receiver 
on  any  of  the  three  partoers  for  the  two,  was 
allowed.    Leesb  o.  Martin  -         -         -       77 

2.  Notice  of  Motion  for  Decree  ^Heir- 

at'Law.']  In  a  creditor's  administration  sait 
for  real  and  personal  estate  of  an  intestate  the 
heir-at-law  had  gone  out  of  the  jurisdiction  of 
the  Court  after  service  of  the  bill,  but  without 
having  appeared.  The  real  estate  havine  been 
sold  by  the  mortgagee,  and  an  appearance  having 
been  entered  for  the  heir-at-law: — Heid,  thai 
substituted  service  of  the  notice  of  motion  for 
decree  upon  the  administratrix  for  the  heir  was 
sufficient    Dbanes  v.  Kitchin        -         -     461 

SUmOVB— Metropolitan  Management  Aet  SS9 
See  General  Line  of  Buildinos. 

SUmONS  TO  EUjmiZ  WmrSSS— winding- 
up  -  -  -  -  176,  179,  n. 
See  WiTNESB  IN  Winding-up.    1,  2. 

SUPPLEMZNTAL  ORDER— Certificate  filed  in— 
Suit  when  defective 
See  Revivor  and  Supplement.    2. 

8URZTT  —  Company  —  Claim  for  interest  in 
winding-up  -  -  -  - 

See  Interest  in  Windino-up. 


Marshalling  securities  - 

jgM  MABaHALLDra. 


*     158 
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TACKDIOBYIKOBTOAOEB— Ifort^o^eeo/  Testator 
— Unsecured  Dd>t — Balance  of  Policy  Moneys — 
Biaht  to  retain  or  tack.']  The  mortgagees  of  a 
policy  of  assurance,  mortgaged  to  them  by  a 
deceased  testator  to  secure  a  sum  of  money, 
received  after  the  testator's  death,  under  the 
policy,  a  sum  exceeding  the  amount  due  to  them 
for  principal  and  interest  in  respect  of  the  mort- 
g^age  debt  They  were  also  creditors  of  the 
testator  for  other  debts  not  secured : — Heildj  that 
they  were  entitled  to  retain  the  balance  in  their 
hands  in  discbarge  of  their  unsecured  debts. — 
Spalding  v.  Thompson  (26  Beav.  637)  followed. 
In  re  Haselfoot's  Estate.    Ghacntleb's  Claim. 

[327 

TAXATION  07  COWIB— Solicitor— Returning 
Officer  for  Election  of  Schoci  Board — Elementary 
Education  Act,  1S70— Bill  of  CosU.]^  A  solicitor, 
who  was  appointed  returning  officer  for  the 
election  of  a  school  board  under  the  Elementary 
Education  Act,  1870,  sent  in  a  bill  of  his  charges 
in  the  usual  form  of  a  solicitor's  bill  of  costs, 
including  both  the  election  charges  proper,  and 
attendance  at  the  board  after  the  election  was 
over.  On  a  motion  to  discharge  the  common 
order  for  taxation : — Held,  that,  as  he  had  by 
the  form  of  his  bill  of  costs  constituted  himself 
solicitor  to  the  board,  the  bill  in  question  was 
.liable  to  taxation.    In  re  Jones       -  -     386 

TSNAUT  nr  common— Gift  to  all  and  every 
the  child  and  children      -  -       23 

See  JonrT  Tbnahcy   ob   Tekakot   rs 
Common.    1. 

Will— Construction— "  Between  "     -     138 

See  Joint   Tenancy   or   Tenangt   in 
Common.    2. 

TENANT  JOB  LIFS  AND  BEMAINBSBMAN— 

Forfeiture  of  life  estate   -         -      464 
See  Forfeitdbe  Clause.    2. 


TE8TAMSNTABY  QiUAXDlKB—eontinued. 
see  to  it.~No  step  was  taken  until  D.  E*8  death 
in  1870,  after  which,  in  1871,  the  bill  was  filed, 
seeking  to  make  D,  E.'s  estate  liable  as  for  a 
breach  of  trust.  At  this  time  the  younger  infant 
was  dead,  and  had  no  legal  personal  representa- 
tive ;  but  his  son,  who  was  entitled  to  administer, 
was  made  a  Defendant. — SembUy  D.  E.  was  not 
at  any  time  liable  for  any  breach  of  trust ;  but  if 
he  was :— JTe/d,  that  the  Plaintiffs,  by  acquiescing 
for  thirty-ei^ht  years,  and  waiting  till  D.  E.'s 
death,  had  lost  their  right  to  make  any  claim 
against  his  estate;  and  demurrer  to  the  bill 
allowed. — Qitasre,  whether  the  bill  was  not  defec- 
tive for  want  of  parties.    Sleeman  v.  Wii^on    36 

THBEATENINO    LEGAL    FSOCEEDINOB  —  Jn- 

juncfion  —  Validity  of  Patent — Bestraining  Pub- 
lieation — Scire  facias  to  try  the  Validity  of  a  Pa- 
tent.} There  is  no  presumption  in  law  in  favour 
of  the  validity  of  a  patent,  and  therefore  a  pa- 
tentee is  not  entitled  to  publish  statements  of 
his  intention  to  institute  legal  proceedings,  in 
order  to  deter  persons  from  purchasing  alleged 
infringements  of  his  patent,  if  he  has  no  bond  fide 
intention  to  follow  up  his  threats  by  taking  such 
proceedings,  and  the  Court  will  in  such  case 
restrain  him  from  making  such  publication.— A 
person  alleging  the  invalidity  of  a  patent  is  not 
bound  to  assert  his  claim  by  scire  faMas,  in  order 
to  establish  his  right  to  restrain  the  publication 
of  statements  by  the  patentee,  threatening  with 
legal  proceedings  persons  buying  articles  of  his 
manufacture  alleged  to  be  infringements  of  the 
patent    Rollins  v.  Hinks  -         -         -     356 

TULE— Commencement  of  - 

See  Conditions  of  Sale. 


-     196 


Royalties — Brickfield  - 
See  Royalty. 


-     263 


T28TAMXNTABT  QJSKXDIAJBI— Guardian  and 
Ward — Illegitimate  Children — Trustee  and  Cestui 
que  Trust— Breach  of  Trust— Acquiescence.']  A 
testator  cannot  by  will  lawfully  appoint  any  one 
to  be  guardian  of  his  illegitimate  children. — A 
testamentary  guardian  is  a  trustee  of  such  pro- 
perty as  comes  to  his  hands  in  that  character. — 
A  testator  died  in  1810  in  India,  having  be- 
queathed his  English  property  to  two  infants, 
whom  he  acknowledged  as  his  natural  children ; 
and  having  appointed  his  nephew,  D.  E.,  to  be 
their  guardian.  Part  of  his  property  consisted 
of  a  bond,  dated  in  1810,  in  which  he  was  obligee, 
the  obligor  being  seised  of  real  estate  in  Ireland. 
In  1811  D.  E.  obtained  possession  of  the  bond 
from  the  testator's  executor;  but  he  did  not 
register  it,  nor  did  he  (as  it  was  stated  and 
admitted  on  demurrer)  ever  take  any  steps 
towards  realizing  the  security.  In  1821  the  elder 
of  the  infants  attained  twenty-one;  in  1832  she 
married;  and  in  1833,  when  (as  alleged  and  ad- 
mitted on  demurrer)  the  bond  had  become  irre- 
coverable, D.  E.y  for  the  first  time,  informed  the 
elder  child  and  her  husband,  who  were  co- 
Plaintiffs,  of  the  existence  of  the  bond ;  and  upon 
finding  it  was  then  too  late  to  register  it,  he 
handed  it  to  the  male  Plaintiff,  directing  him  to 


TEABEB— Bankruptcy  Act,  1869    -  -     314 

See  Execution  Creditob. 

TAANSPSB  07  SHABES— Custom  of  Stock  Ex- 
change -  -  -  -  803 
See  Custom  of  Stock  Exchange. 

TBTTST  —  Breach  of — Testamentary  guardian  — 
Acquiescence  -  -  -       36 

See  Testamentary  Guabdian. 

Breach  of,  by  testator  —  Liability  of  exe- 
cutor -  -  -  -  i34 
See  Breach  of  Trust  by  Testator. 

Besulting — Conversion  by  will  -     133 

See  Conversion.    2. 

TBUBTEE — Appointment  of  new  —  Trustee  Act 
See  Trustee  Acts.    2.  [333 

Bankruptcy — Disclaimer         -  -     186 

See  DiscLAiMEB  by  Trustees  in  Bank- 

BXTPTCY. 

Bankruptcy — Examination  of  -     409 

See  Examination  of  Trustee. 

Death  of — Administration  suit — Represen- 
tative -  -  -  -  139 
See  Appointment  of  BEPRESENTATiyK. 

Discretion-^le  of  brickfield  -     363 

See  Royalty. 
Investment  by       -          -          -  333, 606 

See  Investment  by  Tbcbtees.  1,  2. 

Liability— Duty  to  call  in  investments  of 

shares  in  unlimited  company. 
See  Investment  by  Tbt  stebs.    1. 
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TBTJ8TXB — continued, 

Payment  to,  under  Lands  ClanseB  Act    664 

See  Payment  out  of  Goubt. 


curator 
.   '588 


Relief  Act  —  Lnnatic  —  French 

bonis  -  -  -  - 

See  French  Curator  Bonis. 

— ^  Betiring — No  succeasor  to  be  found — Trustee 
Act    -         -         -         . 
See  Trustee  Acts.    2.  . 

Testamentary  guardian 

See  Testamentary  Guardian. 

TBTTSnS  ACTS — Mortgage — Covenant  to  attnwi- 
der  Copyhcide-^TrueUe  Exleneion  Ad,  1852,  s.  2— 
Petition  by  Mortgagee  for  Vesting  Order — Service 
on  Mortgagor,']  Where  a  mortgagor,  who  has 
covenanted  to  surrender  copyholds  to  his  mort- 
gagee, and  has  neglected  to  make  such  surrender 
within  twenty-eight  days  after  demand  and  tender 
of  engrossment  by  the  mortgagee,  the  Court  will, 
on  the  petition  or  the  mortgagee,  make  a  vesting 
order  under  sect  2  of  the  Truetee  Extension  Act, 
1852,  without  reouiring  service  of  the  petition  on 
the  mortgagor.    In  re  Crowe's  Mortgage  -     96 

8.  Retiring    TVtutee  —  Impossibility    of 

finding  Successor  —  Appointment  of  Continuittg 
Trustees  in  place  of  Continuing  and  Setiring 
Truetees."]  When  a  trustee  wishes  to  retire,  and 
a  successor  cannot  be  found,  the  Court  can  ap- 
point the  oontinuinff  trustees  to  be  sole  trustees 
in  the  place  of  the  continuing  and  retiring 
trustees.    In  re  Stokes'  Tsctsrs      -  -     S88 

TrmA  VIRE8— Cancellation  of  shares— Helease 
of  shareholder  -  *     487, 474 

See  Cancellation  of  Shabbb,  1, 2. 

mnmS  FUBIIOATIOH  OV  BAHVE— Jlfamo^e 
Act,  4i  Geo,  4,  c.  76 ,«.  22 — Proof  required  of  concur* 
rence  ^'  knomngly  and  wilfvUy  "  by  both  Parties — 
Evidence — Costs  of  TrusteeX  A  marriage  solem- 
nized after  an  undue  publication  of  banns  will 
not  be  held  null  and  void  under  the  provisions 
of  the  Marriage  Act  of  1828,  unless  it  oe  shewn 
that  both  parties  "  kno?dngl^  and  wilfully  "  con- 
curred in  such  undue  publication. —  Where  an 
intending  husband,  then  a  minor,  and  desiring 
lo  have  a  secret  marriage,  gave  instructions  for 
the  publication  of  banns,  and  in  such  instructions 
omitted  two  of  his- own  Christian  names  and  one 
of  the  Christian  names  of  his  intended  wife  (also 
a  minor),  and  the  names  were  entered  with  such 
omissions  in  the  register  of  banns— there  being 
no  evidence  of  how  the  banns  were  actually 
published — and  the  names  were,  after  the  cere- 
mony, signed  by  the  respective  parties,  with  the 
same  omissions,  in  the  register,  there  being  no 
further  evidence  besides  that  of  the  husMnd, 
who  deposed  that  he  omitted  the  names,  not 
thinking  or  believing  he  was  acting  contrary  to 
law,  and  for  brevity^s  sake  onlv,  and  the  mar- 
riage having  been  reputed  goocl  for  more  than 
thirty  years: — HM,  that  the  husband  was  not 
proved  to  have  committed  any  offence  against 
the  statute. — The  husband  deposed  that  prior  to 
the  marriage  the  intended  wife  neither  directlv 
nor  indirectly  took  any  step  towards  the  publi- 
cation of  the  banns,  but  left  the  matter  entirely 
to  him.  There  veas  no  evidence  of  knowledge  on 
her  part  beyond  her  signature  of  the  marriage 


I  UHDtnS  FUBUCATION  OV  BAHBS— eonftniced. 

'  register  with  the  omission  above  mentioned,  that 
I  not  being  her  usual  form  of  signature.  She  beinr 
'  dead,  and  the  marriage  having  been  reputed 
good  throughout  her  life  —  that  is  to  say,  for 
upwards  of  twenty-four  years  :—JB(e2cL  that  the 
dburt  could 'not  impute  to  the  wife  knowledge 
of  the  omission  of  the  name  in  the  instructions 
for  publication  of  banns. —  Costs  disallowed  to 
a  trustee  severing  in  proceedings  from  his  co- 
trustee.   GOUFERT^  V,  Kenbit         -  -      369 

,  UHLDCITSD  OOMFAVT--Shares  in— Liabilityof 


trustees        -  _  - 

See  Investment  by  Trustees. 


1. 


ITHBEOISTEBXD  IJFE  JLNBUKAVGE  OOIKPAVT 

-^Creditor— UabOity  limited   by    Contract— In- 
ability to  continue  Bueiness— Damages  for  Breach 
of  ContracL'^    An  unregistered  assurance  society 
issued  policies  imder  which  tho  assets  of  Uie 
company  alone  were  liable.    The  company,  being 
insolvent,  was  registered  as  an  unlimited  company, 
under  the  Act  of  1862,  and  immediately  after- 
wards ordered  to  be  wound  up : — Held,  that  the 
shareholders  were  liable  beyond  the  amount  of 
their  shines  for  the  expenses  of  the  winding-up ; 
but  that  there  was  no  liability  beyond  the  amoont 
of  the  diares  for  any  breach  of  oontiaot  involved 
in  ceasing  to  carry  on  business.    Lbthbbidge  r. 
Adams.    Ex  parte  Liquidator  of  the  Interna- 
tional Life  Asburanoe  Societt  ~  -     547 

mnOUin)  HIXD— Person  of— Voluntary  deed  485 
See  Voluntary  Deed. 

1TV8IA1IF1SD  UTTER — ^Mutual  insurance  society 
— ^Reference  to  rules  -  -  529 
See  Mutual  Insurance  Society. 

YALIDITT  or  PATXST— Presumption  in  fevonr 
of       -         -  -  -  -     866 

See  Threatening  Legal  Proceedings. 

VENDOB  AHD  FUSCKASER^Metropolitan  Com- 
mons Act — Sale  to  Board  of  Works.  614 
;8^  Metropolitan  Commons  Act. 

Mistake  in  conveyance— Bectification      427 

See  Mistake  in  Conveyance. 

Rescinded    oontraet— Death   of  purchaser 

before  rescission     ...     417 
See  Rescinded  Oontraot. 

Sale  by  Court— Conditions  of  sale     -     196 

See  Conditions  of  Sale. 

Vendor's  lien— Locke  King's  Act      -     488 

See  Locke  King's  Act.    2. 

Vendor's  lien — ^Railway  company    981,  624 

See  Vendor's  Lien  aoainbt  Railway 
Company.    1, 2. 

YSHBOB'S  UXK  AOADTST  RAILWAY  COM- 
PAHY — It^unction,]  The  Court  will  not,  for 
the  purpose  of  enforcing  the  lien  of  an  unpaid 
vendor  against  a  railway  company  for  his  pur- 
chase and  compensation  money,  interest,  aod 
costs,  restrain  the  company  from  running  trains 
or  engines  over  the  land  until  the  sale  (directed 
by  the  order)  of  the  land  agreed  to  be  taken. 
Earl  St,  (Germans  v.  Crmtal  Patace  Railtcau 
Company  (Law  Rep.  11  £q.  5G8)  not  followed. 
Ltoett  V,  Stafford  and  Uttoxeter  lUawAT 
Company         -         -         -         -         -     261 
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TEHDOB  8   Un   AOAIVBT   &AILWAT  GOX- 

PAVT— otm^'nued    * 

8. CW»  of  ArbUration—Landi  ClauaeM  Act^ 

1845,  M.  34,  75,  80.]  Where  land  is  taken  by  a 
railway  company,  and  the  pnrchaae-money  Lb 
ascertained  oy  arbitration  nnder  the  Landi 
Clauses  Act,  1845,  the  vendor  is  no£  entitled  to  a 
lien  on  the  land  sold  for  the  costs  of  the  arbitra- 
tion payable  to  him  by  the  company.  Earl 
Febbebs  V,  Statfobd  and  Uttoxeteb  Railway 
Company         -       .  -         -         -         -     694 

VXSIIVO  OSDS&— Trustee  Act— Oopyholds    86 
See  Tbustee  Acts.    1. 

VOID  DEED— Person  of  unsonnd  mind     -     486 

See  VOLUKTABY  De£d. 

YOLUHTABT  JinJ^^Apprehensim  of  Conviction 
— Person  of  unsound  Mind.']  A^  being  in  prison 
on  a  charge  of  felony,  in  order  to  avoid  a  forfeitore 
of  his  property  in  the  event  of  a  conviction, 
executed  a  voluntary  deed,  assigning  his  personal 
estate  to  B.,  his  brother,  abiK>lutely.  A.  was 
tried,  found  not  guilty,  on  the  ground  of  insanity, 
and  ordered  to  be  imprisoned  as  a  lunatic  during 
Her  Majesty's  pleasure: — Held,  that  the  deed, 
being  without  consideration,  and  executed  by  an 
insane  person  under  a  total  misapprehension,  was 
inoperative,  and  that  the  representatives  of  B. 
took  no  interest  under  it.    Manning  v.  Gill  486 


'*  All  and  everythe  child  and  children  "  88 
See  JoTNT   Tenancy  ob  Tenancy  in 
Common.    1. 

•  Annuity— Cesser  -         -         -     e06 

See  Cbsseb  of  Annuity. 

-  Appointment  by  residuary  gift  -     163 

See  AFPonrncBNT  by  Besiduaby  Gift. 

-Appointment    of    guardian  —  Illegitimate 
children        -         -  -  -       86 

See  Tbstamentaby  Guabdian. 
Attestion  by  legatee     -         -         -     881 

See  Repubucation  of  Will. 
''Between"        -  -  •         .     128 

See  Joint   Tsnahoy  ob  Tenancy  in 
Common.    2. 

Consumable  articles — ^Farm  and  stock  488 
See  Gift  of  Consumablb  Abtioles. 

Conversion  ...  138^  470 
See  Convebsion.   2,  8. 

Failureof  purpose  of  legacy  -  -  860 
See  Failubb  of  Fubfosb  of  Legacy. 

Forfeiture  clause  .  .  -     413 

See  Fobfeitubb  Clause.    1. 

Gift  to  executor  in  that  character  -  181 
See  Gift  to  Exboctob  in  that  Chabac- 

TEB. 

•  Interest  in  land— Locke  King's  Act  -     818 

See  LooKE  King's  Act.    1. 

Power  to  take  and  apply  -  -  144 
See  PowEB  TO  take  and  apply. 

Remoteness  —Term  preceding  estate  tail- 
Trusts  on  faUuie  of  issue  -  -  66 
See  Remoteness. 


WILL-^ntinued. 

—  Republication  by  codicil 

See  Repubucation  of  Will. 


-     881 


Wnn>nr0-UP— Acceptance  of  shares       80,  148 
See  Aooeptance  of  Shabes.    1,  2. 

— ^  Application  for  shares — Fictitious  name 
See  Appif  cation  fob  Suabes.  [666 

Cancellation  of  shares  -         -        487,  474 

See  Cancellation  of  Shabes.    1,  2. 

Costs— B  list      -  -         -         -     888 

See  Costs  in  Winding-up. 

Interest  on  debts  ...     688 

See  Intebest  in  Winding-up. 

Subscriber  of  memorandum     -  -     888 

See  SUBSOBIBEB  OF  IfaOfOBANDUM. 

Unregistered  company — Expense  of  winding- 
up      -  -  .  -         -     647 
See  Unbegistebed  Life  Insubance  Com- 
pany. 

Witness — Summons  to  examine  178, 179,  n. 

See  Witness  in  Winding-up.    1,  2. 


WITHDRAWAL  07  OTTABAHTEE  - 

See  Continuing  Guabantee. 


-     460 


WITHSSB  IH  WIHDIHO-TJP — Companies  Ad, 
18G2,  0.  115 — Summons  to  examine  a  Witness,']  A 
mother-in-law  of  a  contributory  having  declined 
to  give  liquidators  any  information  as  to  his 
address,  a  summons  was,  under  the  115th  section 
of  the  Companies  Act,  1862,  ordered  to  be  issued 
for  her  examination.  In  re  Bank  of  Hindustan, 
China,  AND  Japan.    Fbickeb's  Case         -     178 

8. Companies  Act,  1862,  s.  115.]    Shares 

having  been  transferred  into  the  name  of  an  infiuit, 
a  summons  was  oidered  to  be  issued  under  the 
115th  section  of  the  Companies  Act,  1862,  for  the 
examination  of  the  broker  who  acted  in  the 
transfer,  for  the  purpose  of  explaining  the  circum- 
stances. In  re  Mebcantile  Cbedtt  Association. 
CLEMBrr^s  Case         -         .         -  179,  n. 

WORDS — '*  AU  and  every  the  child  and  chOdien." 

[28 
See  Joint  Tenancy  ob   Tenancy  in 
Common.    1. 

**  As  a  remembrance ''  -         -         -     181 

See  Gift  to  Executob  in  that  Chabao- 

TEB. 

"Between''   '   -         -         -         -     188 

See  Joint  Tenancy  ob  Tenancy   in 
Common.    2. 

"Diie"    -         -         -         -         - 

See  Petitionino  Cbeditob. 

"  Entitled  in  possession  "        -         - 

See  Covenant  to  settle. 


''Interest  in  land" 

See  Looks  Kino's  Act. 


1. 


"  Power  to  take  and  apply  "   - 
See  FowEB  to  take  and  apply. 


-     818 


-     144 
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jjoikDOK: 

/  ntlXTED  BT  WILLIAM  CLOWES  ARD  flOSTS, 

^  STAMTOMD  VTBEET  AXD  CHAIIKQ  CBO  & 


rBIVTED  BT  WILLIAM  CLOWES  AND  SONS, 
STAMFORD  OTBEET  AKO  CHABISO  CIO  & 
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